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THEODORE J, BANOFA, Aduinistrater “sd } 
of the fstate of Theo¢ore J, Mang 


) 

Jr., Deceased, i ) 
Appellee, Bt 2 FROM SUPER LoR 
ve. i” COURT yy “COOK COURTY. 


CESTERRIAL LAUNDRY COMPARY, 2 
Cerperation, 
Avpellant. e) i ja 


BR. PRESIDING JUSTICS HeBURELY 
DELIVERED THE OPINION OF THE COWKT. 


Defendant appeals from a judgment of 57,000 entered 
upon the verdict oj} the jury in an action brought by the adminia- 
trater te recover damages for the death of ‘theodore J, sangen, Jr., 
as the result of defendant's alleged negligence in driving its 
automobile. 

The secident happened May 25, 1927, about 12:45 p. m. 
en a bright dry day. Theodore J. Kangen, Jr., hereafter ealled 
plaintiff, wae ther a fer days over seven yeare und three months of 
age. He lived with hie parents on lowe street, which runs east and 
vest, a for doors west of Robey atrée., which aa in a north and 
south direction. He had exten Mia tenaeede at home and was return- 
ing te his school, which was some distance south of lowa street and 
east of Robey street. About a block sout: of lowa street ond parsilel 
te it there is an alley. Apparentiy plaintiff walked south on the 
west side of Robey street until he reached the north side of this 
. @“illey, where he left the sidewalk and started directly east across 
Robey and had reached the south-bound street car tracks, wien he was 
struck by defendant's ome-tom automobile truck, receiving injuries 
frow whieh he died the following day. 

The declaration originally conme#isted of three counts. 
The first alleged that the secident happened Ray 25, 1927, and 
that plaintiff wae « ehild of tenier years, to-wit, seven years 
\ eof age, in the exercise of such care as the law required of him. 
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The second count alleged that defendant's motor vehicle was driven 
at an unreasonable and unsafe rate of speed. The third count 
charged wilful snd wanton negligenee and alse alleged that the 
suit was brought within one year next following the death of 
plaintiff, and that letters of adwiniestration hed been granted by 
the Probate court of Cook county. fhis third count wae vithdrern 
éuring the trial and defendant arguee that by so doing there was 
withdrawn from the deciaration the allegation that suit was brought 
within one year after the intestate's death and aleo the allegation 
of the authority ef the administrater te act. 

It has been repeatedly held that where a count of « 


4eclaration has been stricsen, it ia still in the reeerd for ref- 


erence: surposes. Blde © & B Cg., 107 Ill. App. 
299; Yorjan v, Evening American Publishing Uo., Apyellate court 


number 33761, opinion filed February 24, 19%. 

Where the declaration shows that the accident happened 
Bay 25, 1927, and euit waa commenced June 21, 1927, sufficient facts 
appear to disclose affirmatively that the action was brought within 
one year after death. We fold that the deciaration suificiently 
stated a cause of action and that any deficiencies in statement 
therein were cured by verdict. 

It is said that the conduct ef the trial Judge ene wich 
as to constitute pebedetee error. Ye find mo ground for this 
criticiam. Some remarks about whics complaint is made were directed 
to the laryers in the case, out of the hearing of the jury. ‘Ye 
gather from the record that the trial court was sealous in attenPting 
te give both sides a fair «wid impartial trial and that nothing eaid 


by it could be considered improper. 
The @eelaration alleged that defendant's automobile 


truek ram upen and against plaintisf, but, it ie said, the evidence 
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ehevs the defendant ren into the side of tue truek; henee, there 
is a wariance. There wae sufiicient evidence for the jury te 
Believe that the automobile struck the plaintisr. At least, two 
witnesses so described the accident. in any event, defondant did 
mot raise the question of variance upom the trial, sed it is toe 
late to raise it fer the first time in « court ef review. Habagh 
B, He Co, v, Bidhings, 222 ii. 37. 

Yas the verdict of the jury contrary to the weight of 
the evidence? Three occurrence witnesses testifying on behals of 
Plaintiff said, in substance, that he walked frow the west side of 
Robey atrect into the street, walking leisurely or, am one witness 
deseribed it, "meving pretty rapidly, « nice littke walk, a regular 
baby walk;" that defendant's autocobile was driven soutaward in 
. the middle of the etrect at a rate of speed estimated by plain- 
tiff's witnesses ae between 30 and $5 miles an Sour; that there 
wae nothing on the west side of Kobay etreet to prevent the driver 
from sesing the plaintiff; that frem a point 550 feet nerth of where 
Plaintiff was struck there was no ciiange of speed until the bey vas 
struck. The only witnesses testifying ior defendant were the driver 
of the truck amd « police ofiicer who arrived on the secne of the 
accident after it napoened. Thier driver gave his speed at 12 miles 
am hour and saié there vas an automobile parked near the eurb which 
prevented him from seeing the boy until too late to evold strixing 
him; that he first saw the boy when he unpeared at his fender, when 
he put om hie brakes to atop the car. fe says his automobile went 
five or six feet after it struck the boy, but other witnesses said 
4% proceeded in a southeasterly direction and was stopped by the 
curbing on Robey strest, about 29 feet south of the ailey. the 
@river sald there eas a colored man riding om the truck with .ia 
whe disappeared after the accident. The driver admitted taat for 

. “the distance of 150 feet before striking the boy he had not changed 
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the speed of his truck, The police officer gave it as ais opinion, 
based en the skidding marks on the etreet, that defendant's sutone- 
bile was going around 20 miles am hour. ‘he accident happened in a 
thickly pepulated reeidence and business (district of Chicage. 
Considering the variant testinomy, the jury could 
properly believe that defendant's automobile was going at a fast 
epeed; that the driver had an uninterrupted view of the weat si <e- 
walk of Hebey street and could huve seen the plaintiff leave the 
sidewalk, walking elowly, in suflichent time to have aveided 
etrikisg tim if he had been watchful and had reduced the speed of 
hia truck. The jury could conclude that in feiling to do so de- 
fendant's driver wae megligent, causing the injury to plaintirr. 
The question of culpability of a child between the age 
.of seven and fourteen years in a quastion of fect. The jury could 
properly find that plaintiff was net yullty of comtributery negli- 
gence, considering hie age, caracity, inteliigence and experience, 
Stack v, Bast St. Louis 4 8. Ry, Co., 245 Ill. 306; Deming vs City, 
321 Til. 341; Bagkaliunss vw. ©, & ¥. 2, A. A. Co,, S18 1Ll. 142, 


We find no revereible oarror in the rulings on the in- 
etructions and we cannot say that the verdict is excessive, Larger 
acounts have been ararded im other cases under similar ci reumetances. 

Ye would not be justifzied in reversing the judgment 


and it is therefore affirmed, 
AFYVI RUED, 


Katchett and O'Conner, JJ., coneur,. 
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33787 PA 
BORA JOHRSOS, o) “ZF 

Appellee, C~ = 

PPE al wh 5S COURT 
vse. 
OF COOK couRTY. 

JaxxS JONNSO, - 

Appelient,. 2 


WR. PRESIDING JUSTICE MeSURELY 
DELIVERED TAN OPIRIGR OF THE COURT. 


Defendant seeks the reveresl of an order that o erit 
of attaciment fesne against him commanding that he be brought before 
the court te shew cause why he should net be committed te jail for 
contespt. The order wae issued upon 4 showing that defendant was 
in afrears in paying alimony under a decree secured by coupluinant 
granting her a divorce, eitered August 19, 1927. 

We do not understand that this le an appealeble order. 
It does not comtain any finding that defendant is in gonteupt ef 
court nor is there any pumisisant impesed by the court. The writ 
ef attachment in a eases of thie sort is only fer tne purpose of 
precuring the presence of Jefendant in court. 

if tse ocurt should find defendant in contempt and 
punieh sim by a sentence te jail, such an order could be reviewed 
by this court. the order appealed trom is merely one of the steps 


lecking to @ final order and is not appealable. 
The appeal will therefore be disuiesed. 


AUPEZAL DIARISSED, 


Matehett and O'Connor,J/J., comeur. 
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FORBEAR TRUST & SAVINGS BANE, 

Administrator of the Estate 

eof Thomas H. Runnele, Deceased, 
Appellee, 


‘a 





APPSAL FROK SUPERIOR COURT 
vs. 


CHICAGO & EASTERE 11i.180I5 
RAILVAY COEPARY, a Corporation, 
Appellant. 


OF COOK COURTY. 


i i a 


wy 


BR. PRESIDING JUOTICE MeGURELY 
DELIVERED THE GPIAION OF THE GounT, 


March 1, 1927, Thomas &. Runnels, married, thirty- 
mine yeare of age, while driving hie automebile west on ‘ast 
Hain street in Benton, Franklin coi.nty, Dllinmois, across the 
tracks of defendant, was struck by « north-bound freight train 
and died from the resulting injuries, is adwinistrater brought 
suit to recover damages and upon trial had a verdict for $10,000. 
Defendant appeals from the judgment. 

The declaration allege? that defendant owned and 
operated a steam railroad running through Benton, erossing Bast 
Main street at grade, and while plaintiff's intestate was in the 
exercise cf due care for his own safety, defendant so negligently 
operated its railroad train that it ren agsinet the sutomobile 
driven by plaintiff's intestate. ‘The second count aslieged that 
the mgine on the train was carelessly rum across suid public 
highway without ringing the bell and without neving a eulfietent 
headlight and without giving any warning of the approach eof said 
train. ‘The third count averred « failure to guard wid protect 
said railread eressing in that defendant failed to have any watch- 
gen oF gates st the croesing. 

The principal defense asserted is the contrébutory 
negligence of Runnels, hereafter called plaintirr. 
re At Benton the tracks of defendant are at grade, run- 
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ming north and south. East sain street crosees thea, running east 
and west. The depot is on the weet side ot the tracks, a little 
over 300 feet ecuth of Aast Main street. Approximately 625 feet 
south of East Kain street is Yebster sireet, and approximately 1313 
feet south of East Kain street are the tracks of the lllinois 
Central railroad, which cross defendant's tracke at right angles, 
Defendant's tracks run straight from thie seint nerthward to Hast 
Bain street. 

There are five tracks eressing Sast Kain street. The 
most westerly of these is the main track on which the regular 
trains run. The next track to the «ast ia called the passing track, 
used when the trains pass ¢ach other at that point. The next is 
Galled the storage track, the next the team track, and the next or 
fifth is a track leading off to « building leeated east of the 
tracks and north of Sast Kain street. There are no buildinge to 
the scuth of East Kain street so near to the tracks as to obstruct 
the view to the south; the only obstruction wae certain freight 
ears standing on the storage track, whic: is the third track from 
the west or main track where the accident in question happened. 
There is a street light about 75 feet west of the tracks in the 
middle of the street. 

The accident hayrened about 5:15 e'clock in the morn- 
ing and it is conceded that at this time of day ne vatchman wae at 
the crossing an4 nene had ever been kept there at that hour ond no 
gates nor signals were maintained and never had been. The train 
involved in the aecitent was a freight heauvling eoal which ran fron 
West Frankfort, Illinois, northward to benton five miles away and 
thence to Salem, which is about 30 miles north of Benton, On this 
morning it left West Frankfort northbound at about four o'clock, 
reaching Benton at about five c’clock a. m, During the winter 

. “months, ehen the coal mines are working, o number of freight trains 
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run back and forth through Benton «et irragular intervale. 

Plaintiff wae « coal miner and for a naniber of years 
prier to the accident had lived in Benton and was femiliar with 
the erossing in question, eressing it many times in going back and 
forth to his work. He lived east of the tracks and upen this 
morning, which was dark and foggy, left home in his automobile 
about five o'clock, moving westward along Kast Main street towards 
defendant's tracks. . 

J. 8 Harben, one of plaintiff's Witnesses, testified 
that just before the accident he was walking west on Bast Main 
street toward the tracks; that when he was about 75 feet west of 
the tracks he saw and heard the train approaching from the eouth; 
that it was then abcut 1°25 or 150 feet sway, coming at about 15 
miles an hour; that the headlight wae burning; tiuat ie noticed 
Plaintiff just a few seconde before the accident; that he did net 
know whether plaintiff stopped before coming onte the crossing or 
met, but that the train was soving nerth all the time and plaintiff 
was moving west; that plaintiff's sitozebile turned a little to the 
morth at the time it wae struck with the front of the engine; thet 
he 414 not hear the whistle blown or beli rang, but the train made 
a noise, rumbling like a freight train; that there were no cara on 
the first track east of the main track, but there were some cars on 
the second track, about 4 or 5 feet fron the oidewaik. The witness 
thought there were care there every time he went seross. 

Two other witnesses tor piaintilf were approaching the 
Grossing from the west on Hast Main street in a closed automobile. 
They stopped in the neighborhood of 100 or 125 feet west of the 
track because they saw the train coming from the south; they heard 
the puffing ef the engine; the headlight was burning, althoug: it 


locked dim; they judged the train was going from 14 to 20 miles 


_ 


an hour. (ne of thes observed cars standing on the railroad track 
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within three or four feet of the south cross-valk, and testitied 
thet slmost all of the time euch cars were stamding there; that 
anybody pascing the crossing could see them, Tia witness «sid 
he did met hear any whistle or bell, but that se eould hear the 
engine puffing. 

Ancther witness, Kartin Bewaom, toetilied that he wae 
east of the tracks when the accident hapoened, walking nerth toward 
East Kain street slong « street running parallel with and juet east 
ef the railroad tracks; that es he came up teward the erossing he 
saw plaintiff's automebile, whieh was going from 12 te 15 miles an 
hour; that se did net see it step amd that to the beet of his 
recollection it was moving ali the time; that the autosebile eame 
in contact with the engine up toward the front end of it; that he 
heard the train befere it got te the crossing; that he could hear it 
puffing while it was still twe blocks away from the crossing. 

Edward Pent testified thai he was east of the railroad 
tracks, driving west toward defendant's tracks, going 10 or 15 miles 
an hour; that when he was about 75 feet from the tracks, plaintiff 
in hie automobile passed him going from 15 to 2 wiles an hour; that 
plaintiff dreve up to the crossing and cms to « stop before he got 
to the most easterly track si4 started up agein and was struck by 
the train. An attempt was made to impeach the testimony of this 
witness by showing that he had signed s written statement sometime 
before, in which he had said that plsintifs paseed hin going at the 
Fate of 20 to 26 miles an hour and without etopping drove onto the 
track snd ran into the side of the mgine. We are inelined not to 
plseee much faith in the testimony of this witness, Hewever, we do 
mot think the facty if it ia a feet, that plaintiff came to « stop 
before reaching the most easterly track ie of controlling isportance. 


The engineer of the freight train testified that it 
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consisted of 56 carlcads of coal; that it came to a stop at the 
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Tllincis Central erese-over ani then started northward after 
giving two losg blasts ef the whistle; that the automatic bell was 
Tinging; that as he proceeded north he whistled agaim as the train 
eressed Yebeter etreet and that he gave two lenge and two short 
blasts when he was juet opresite the station which ie about 300 
feet south of Hast Kain street; that the automatie bell wae ring- 
ing continuously, and that the engine was equipyed with an elec- 
trie headlight which was burning; that as he approached the crone- 
ing the train ras going at the rate of about eight miles an hour; 
that he noticed some sutemobiles coming from the agt, going west 
slong East Hain street, and blew the whistle extra hard, but that 
just as the engine got on the crossing plaintiff's automobile ran 
into and struck the engine just behind the cylinder, whieh is 
about 8 or 10 feet from the iront end of the engine, breaking off 
the back eylinder cock and damaginy the cylinder head and foot 
Pall; that he applied the emergeney brake and atepped the train 
within three or four carlengthe; that he saw plaintiff's ear 
coming and in his epinion it was coming at about 25 or BW miles an 
hour. Other members of the train crew gave testimeny to the effect 
thet the crossing whistles sere sounded and the sutomatic bell was 
ringing continuously from the time they left the Lllinoies Central 
cross-over. The telegraph operator in the station testified that 
he had heard the first whistle at the Illinois Central cross-over 
and another as the train erossed Webster street and again when the 
engine was in front of the station; that the engine lights were 
burning and the sutomatie bell ringing. Joe seyers, « coal miner, 
testified that he lived east of the tracks and usually in going to 
work crossed them at Yebster street; that om thie morning, 6 he 
approached the tracks, the freight train wae going by and after 


four or five cars had passed he caught onto a car and rode down 
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te about the north end ef the depot; that the train was not going 
ever ten miles an hour; that there was a headlight on the emeine 
and the belli wae ringing but he 414 not hear the whistle, 

Defendant introdteed evidence tending te shor that 
there were five cars on the team track, which is the fourth track 
from the west; that the firet of these was 105 feet south of the 
center of Main street; then an open epace of 56 feet; and then 
four ears courled together; that on the storage track, which is 
the third track from the weet, there was one car which was 350 feet 
south of Gast Hain street; thet there vere no cars on the passing 
track. 

Ucen the avidence tuue outiined we should have no hesi- 
tation in arriving at the conclusion that the verdict of the jury 
upon the question of defendant's negligence was against the mani- 
fest reight of the evidence. There is virtually mo evidence 
tending to support any allegations of the Aegligent aperation of 
the train. It is not claimed that defendant violated any ordinance 
or statute or regulation of the [ilinois Commerce Commission with 
reference te gates or flagman, nor was it charged or proven that 
there were any epscial conditions creating special danger at the 
erossing requiring such safeguards. SButier vy, Jilinois Traction, 


Inc., 253 111. App. 135; Opp v. Pryor, 24 ill. 555. 
At the cleswe of all the evidence defenvant moved the 


trial court to inatruet the jury io find the defendant not guilty, 
which sotionwwas denied. We are asked to hold that this ruling was 
error based upon the ground that the evidence shows, as a matter of 
law, that plaintiff was guilty of contributory negligence bringing 
abeut his death. We are inclined to the opinion that this aust 
be held. 

Plaintiff was thoroughly faciliar with the crossing, 
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as he had regularly crossed it ior years on hie way te verk every 
morning. Se knew there vere ne gates, as none had ever been maine 
tained there, and aleo that there was no watehsan kepi there at 
the time of day the accident huppened, an’ that many freight trains 
ran over thie crossing beth day and night. He also knew that cars 
were always etanding close to the etreet em the trecke south of 
Kast Kain street. On this morning he could have seen the cara 
standing there, aid He also knew the weather condition as to its 
being foggy. There were no oars om the track next east to the 
Bain track. Although there is some arguyent as te the exaet dis- 
tanee, yet from a point at least 16 feet te 204 feet west of the 
main track, there vas a wholly unchstructed view to the south along 
the straight track for a distanee of approximately 1500 feet. if 
plaintiff drove conte the track without stopping to avcortain whether 
or not a train wes approaching, he vas guilty of contributory neg- 
ligence. If, however, as the witness Pent stated, he stepped east 
of the most eseterly track sani then drove onto the main track withe 
cut stopeing, he was equally guilty of contributory negligenee, for 
the distance from the emet rail of the main track to the east rail 
of the most easterly track ie 62 feet. 

Plaintiff's automobile ran into the omgine at the 
side, right beniné the cylinder, wiich ie about & feet from the 
fromt, breaking the cylinder cock and deawaging the eyiinder 
head and foot reil. Plaintiff's witnesses do mot contradict this; 
they eay that in their judyment the front part of the engine hit 
the automobile, 

There have been a large number of decision: dealing 
with similar secidents since the well known decision in Bb. 4 0, 


R. R, Co. v, Goodman, 275 J. 3. 66. ‘This court under somewhat 
similer cireucstances held plaintiff guilty of contributory pegli- 
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gence as a matter ef law in Seodmam, Admx, v, ©, & N. I, Ky. o., 


248 Ill. App. 126; certiorari denied by the Supreme Court. 

Affother S@milar case is Greene B. & G. Ke KR, Co., 249 Ili. 
App. 633, afterwarde affirmed by the Supreme Court in 352 111.629. 
Another veftinent case is ms ve. ©. & Re RH, Co., 223 11. App. 
439, opinion by Br. Justice Neard, now of the Supreme Court. Other 
similar cases are Kutgima v, A. 7. 4 5. F, Ky, Co., 25 Fea. (2nd) 
183. In Blunt v, ©. BM. & St, FP. Ki, Co., 34 Fed. (md) 63, the evi- 


dence shoved that from a point 16 feet away from the track the 
plaintiff could see for a iistanee of 585 feet in the ¢direstion of 
the approaching train, and after driving his autemohile near the 
track he walked to the track, locked in both directions and there- 
after started his autesebiie, in Sertich v, 3, & 6. KK, Co, 29 
Fea. (2md) 112, where the plaintiff drove a heavily loaded truck 
onte a crossing from behind box cars “whieh shut off his view in 
the direetion frox which the train wae approaching,” it was held 
that he took mo precautions other than stopping just before reach- 
ing the box cars and listening for the train with the neisy motor 
ef his truck still runmwing. ‘The @pinion said: “He knew, or should 
have known, that, if it (the train) vas aporoaching, he would be in 
the danger zone before he could see it. He veluntarily took the 
chance ehich the situation involved." In KReseneranz vy. J. ©. #. 
Co., 221 B. ¥. (Eieh.) 273, plaintiff claimed that he could not see 
the aporoaching train because of obstructing gondols cars. ‘The 
court sald: “Shile in a zome of safety plaintiff wae unable, 
without etopping, to see whether he could safely proceed.+sile did 
not atop, aid, without being able to see whether the way was clear, 
arove into the path of the locomotive." To the same effect is 
Davis y. Pere Zarquette Ry. Co., 216 &. %. (Mich.) 424, whore, 
while 40 feet away from the tracks, plaintiff could net see because 


-~ ef box cara, shanties and an elevator, but hearing ne train started 
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to make the croseing. Im Tuli v, 3. @ ©. R. Go,, 141 Atl. (Pa.) 
263, from a point 25 feet from the rail, there was an epen view 
along a straight track for a long distance, In Creeley v. Boston 
& M. BR, Re, 161 KR. B. (Mass.) 5684, the plaintiff when about Five 
feet away from the track had « clear vision fer at least 400 oer 
600 feet in the direetion from which the train came. Im all ef 
these cases it was heli to be contributory negligence te attempt 
to cross the track. Such eases outa be multiplied indefinitely. 

We are inelimed to be in accord with the comment ef 
Judge Fitshenry in Conrad v, Yheelogk, 24 Fed. (2m) 996, om the 
language of Er. Justice Holmes in 5. 4 0, R, KR, Co. v. Goodman, 275 
U. S. 65. Im the Conrad cave Judge Fitshenry said: “I do not 
underetand that the Supreme Court ef the United Statee laid down 
any new rulee in the Gooduan case. It does mot reverse, or modify, 
er change, in any respect, the substantial rules in negligenee 
cases of the character there diaposed of by the court,” but that 
the Goedman case was intended te admonish courte that it was their 
duty to apply the law in cases of this character. 

Consideration of the facts before us compels to the 
eonclusion that plaintiff in the exercise of due care, from a place 
of safety, could or sheuld have both seen and heard the approaching 
train in ample time to have avoided the collision. His failure to 
40 eo was negligence contributing to the accident, as a matter of 
law. The judgment is therefore reversed with a finding of fset, 
and the cause is not remanded. 

REVERSED WITH FIRDING OF FACT. 
Matchett, J., concurs. 


O'Cennor, J.: I agree with conclusion but net in all tuat is 
said in the opinion. 
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33796 FINDING GF PaCT, 

We find, as a matter of law, that the plaintiff was 
guilty of negligence direetly contributing to his death, and 
that the trial court should have (irected a ver‘ict for the 
defendant for the reason that the evidence did not tend te 


eetablish a cause of action. 
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SR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THY COURT, 


Complainant filed his bili asking the resciesion of 
m real estate exchange contract, alleging fraudulent renresenta- 
tions. Ansvers and « general replication were filed and the 
cause was referred tc a master in chancery to take proof and re- 
pert. ‘the master found the ieeues for the defendants. Sxeep- 
tions to the report were overruled by the chancellor, who ordered 
the bill dismissed for want of equity. Complainant avnpeale. 

Without going further we would be justified in affirm- 
img the decree because of the character of the abstract filed in 
thie esurt. Defendants’ brief calla atiention to the fuct that, 
although the abstract surperts to give the testimony of defendant 
NeGeary, covering some 31 pages of the record, examination ef the 
record discloses that no such testimony appears therein; that the 
Freecord shows only ome question was aeked of the defendant. Again, 
complainant abstracts what purports te be the testimony of soleary 
in the record pages 155-}80. So such testimony appears in the 
Freeord. Reference ia made to the testimony ef Thomas J, Bly as 
appearing in the record pages 152-191. Ko testimony of Sly appeare 
in the record. Also the abstract purports to give the testimony of 
Washington Higgins. We find no testimony by this witness in the 
record, In his reply brief complainant does sot question these 
statements of defendants’ brief. We also have examined the record 


and abstract and find that defendants’ eriticiems are fully justified. 
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It has been repeatedly held that where testimeny is inadequately 
abstracted the presumption will be indulged that the evicéence, if 
properly abstracted, would sustain the judgment. Gloa v, Shedd, 
218 Till. 200; Leve v. Dick, 177 111. App. 98. ‘The deeree in thie 
ease should be affirmed om aceount of the imperfect and defective 
abstract. 

However, upon the assumption that the abstract prop- 
eriy presents all of the evidence, we are of the opinion that the 
report of the master was proper and that the decree dismissing 
the bill should be effirmed. 

The bill filed April 4, 1929, charged that defendant 
MeGeary fraudulently represented the Chicago property te be worth 
$75,000 with an smnual rental income fram $10,000 to $12,500, 
whereas he knew the building was worth between $30,000 and 
$35,000 and had a rental inceme not to exceed $6,000 per annum. 
The answer of the defendant John HB. KeGeary and Slizabeth solleary, 
his wife, denied any fraudulent representations as to the value of 
the property or the rental income. Defendant Fell anewered deny- 
img that he had any interest in the contract and deal; that he 
was trustee only in the trust deed taken from complainant by be- 
feary as part of the purchase price. 

It appears that defendant John i. MeGeary advertised 
the property for sale or exchange in the Chicago Tribune sbout 
Decexber 17, 1927; that complainant, then living in Auntington, 
Florida, wrote to him asking full particulars with reference to 
the Chicage property. Defendant XeGeary answered the letter. ‘the 
parties then had a conference in the early part of January, 1928, 
with reference to said deal and the price of defendant's property 
was fixed at $65,006. Complainent and defendant went through the 
building, including the basement and boiler room, and afterwards 

+ Went to the office of Timothy J. Feil, am attorney, to have m con- 
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tract drawn. Complainant had no lawyer, although advised by Me- 
Geary to exply one to represent him. January 6, 1925, the parties 
entered into an exchange contract, in which defendant and his wife 
agreed tc convey the tullding located at 56-662 West Clet place in 
Chicage, improved vith a three story brick building containing 24 
apartuents, to the complainant and bargaret Poppel, complainant's 
daughter, md Leonard Peppel, her husband, for the sum of $65,000, 

a trust deed to be made by complainant tc secure notes for $25,000, 
and subjeet alec te a second mortgage of $20,000, to be signed by 
complainant; complainant agreed te convey & scres of Land in FPlori- 
da, and the balance te be paid in cash. Subsequently, complainant 
went again to the Chicage preperty to examine it and became diseat~- 
ésfied with the condition of the premises and wrete te KeGeary ree 
questing that the contract be modified in certain particulars, which 
wae rot accepted by defendant. Yhereafter complainant again expressed 
désentisfaction with the contract em accyunt of the uncertain chorac- 
ter of the tenancy, in that they might wove at any tine, and seked 
4efendant to guarantee three montie rent at the rate of $10,000 a 
year. Defendant agreed to this. Complainant, on January 350, 1925, 
wrote to defendant ieGeary with reference te the condition and re- 
pairs needed and advised him it woul¢ take $5,000 te put the property 
in shape and requested that the price of $65,000 be reduced te 
$60,000, so that compleinamt could take care o} the repaird. Defend- 
ant KeGeary agreed to accept $60,000 on condition that complainant 
would take care of all repairs except certain small items which he, 
McGeary, repaired and paid for. It wae alto sgreed that the amounts 
of the first and seeond mortgages on the property made by compleinant 
should be reduced and instead of complainant paying any cash he gove 
&@ second mortgage on another piece of property in Chicage. The deal 
was clesed February 23, 1924, on this basis. On sarch Sré complain- 


ant sent a letter to HoGeary requesting that a new boiler and a 
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gas range be put in the building and aleo asked for a further re- 
4uction in the amount of the mortgage and @ readjuétment of the 
taxes. 

The master found that between January 6th, the date 
of the contract, and February 25, when the deal wae closed, com- 
Plainsnt had asple time to inspect said premises and, tn fact, 

did inspect the same and thereafter made the various proposals 
with reference to reduction of the prices, The master further found 
that the property had been sold two years prior to this transaction 
for the sum of $75,000, and although there was conflicting evidence 
as to the value at the time of the sale, there was evidence that it 
was vorth in the neighborhood of $60,000. The master found that 
the contract was fairly made and no false representations were made 
to induce the complainant te enter inte the contract; that complain- 
ant was not deceived by any of the representations and had smple 
se ent 4id exmxine the property. The master also based his con- 
Glusion upon the fact that complainant never made a legal tender 
back to defendant and never cade such a rescission of the contract 
gas would place the defendant in status aug. 

The evidence shows that John McGeary and his wile 
agree’ to convey to Guaetav Hofiman, Largaret Poppel, hie daughter, 
and Beonard Poppel, her husband; the deed of conveyance ran to 
Gustav Hoffman and Margeret Poppel in joint tenancy. Although 
title to the property was still in their Aames at the time, Hoffman 
alone filed the bill of complaint. We do not see how he could main- 
tain this bill alene. For ali that appears in the reeord to the 
contrary, Hargaret Poppel ie satisfied with the transaction. Ye do 
mot see how any final decree could be entered in this proceeding 
that would not materially affect her right. Objection to a lack of 
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proper parties in euch a case may be taken at the hearing or in 


the court of review. Knopf vy. Chicago Hes) Setete Board, 17% 


Ill. 196; Larson v, Glog, 255 111. 584. 
more 
Without gcing/into detail with reference to the 


evidence, we are of the opinion that the record, as presented in 
the abstract, justified the mseter's report and that the chancellor 
properly overruled the exceptions to the same. The decree dise- 
-missing the bill for want of equity is affirmed. 

APY IRHED. 


Matchett and O'Connor, JJ,, coneur. 
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BR. PRESIDING JUSTICE MesUAKLY 
DELIVERED THE OPINION GF THE COUNT, 


Defendant appeals from a judgment of $328.25 entered 
upen a trial by the court. ‘The suit was for labor and material, 
the last item of which wae fursiched February 26, 1924. ‘uit was 
commenced June 14, 1929, after the five year statute of Limitations 
hed run. This was one of the defenses presented in defendant's 
affidavit of merits. ‘he appellee docs not appear in thie court 
to defend the judgment. 

The trial tock a somewhat curious angle. Plaintirf 
sued for $550 and interest, or total of $701.25. Defendant al- 
leged and testified that he had given plaintiff his note for $3256 
in full settlement of all claims, Plaintiff testified te the same 
thing. Defendant seemed te coneede that he was Liable on the note, 
but plaintiff claimed that he wae not suing om the note. The court 
amnounced that he would find for defendant if plaintiff was not 
suing on the note. After some talk the court announced he would 
find for the plaintiff im the sum of $325.25 without giving any 
Peasen for this change of mind. Apparently the court based its 
finding upen the adwission by defendant that he was liable for the 
amount of the note and entered judgment in the ineatant case for the 
amount of the note. Thereupon defendant's counsel asked that a 
Rotation be made om the note indicating that judgment had been en- 
tered thereon. The court declined to do this, saying that he was 


entering “judgment on the case." 
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4a it is comeeded that defendant gave plaintiff his 
mote for $325 in full of all claims, we do net understand upen 
what theory the court could enter tie judgment in thie case. 

We hold that the court's first finding, as an- 
nounced, was correct andi that the judgment sheuld be that plain- 
tiff take nothing. The giving and taaing of the note, which was 
marked as payment in fuli for the laber and material for which 
suit was drought, was «a complete defense. Our holding dees net 
affect in any way the right of plaintiif to sue upon this note. 

For the reasons indicated the judpment is reversed 
amd juijgeent that plaintiif take mothing will be entered in this 
court, 

REVERSED AND JUDGEEET SNRE, 


Matchett and O'Connor, JJ., conour. 
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THE FECPLE OF THE STATE OF / 
ILLINCIS ex rele JOHN &. RUSCH, 
Defendant in lrrer, ZRHGR TO COUNTY count, 


ve COOK COUNTY. 
‘HARRY SCHYARTZ, TIMOTHY “SULLIVAN 
amd DORA ROSIE, 

Plaintiffs in orrore 
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Mie JUSTICR MATCHRTT LOLIVERED THE CPINION OF THES COURT. 


The respondents, Novin, (chwarta anc -ullivan, were the 
éuly appointed election officials serving in the cighth precinot of 
the twentieth ward in the Gity of Chicags at a primary election 
helé April 10, 1928. ‘chrarts anc “ullivan acted az judges of the 
election and Mra. “obim, an clerk. They were duly commiazsioned by 
the Board of “lection Commissioners of the City of Chicage and by 
virtue of their respective commissions, were officers of the 
Seunty Cour. ef Cook ounty. — 

Vebruary 6, 1929, John *. Rusch, Chief Clerk of the 
Board of »lection Commissioners, filed a petition setting up 
alleged misconduct and misbehavior on their part in their respective 
offices am praying thet a rule might be entered upon them by the 
Judge of the County Court thet each of them show cause why he or she 
should not be punished for contempt by that court. 

They answered under oath denying the charges and thereafter 
moved that an order of dismigenl be entered upom such sworn answer. 
The motion ens demied. They moved for o trinl by jury, which was 
also denied. A motion for their discharge om the ground that they 
were not officers of the County Court was likewise denied. There- 
after,they moved for « severance, dDut thie motion woe slso denied. 

The court heard the evicence offered vy the respective 
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parties. They were representec by atterneys, and after a full 
hearing the court entered « finding that esch of them wae suilty, 
entered Judgment thereon am eentenced «ach of them to confinement 
in the County jail fer a term of ome year. They seck to reverse 
these judgments by this writ of error. 

it is urgeé that the court erred in denying the motion 
for a severance. This motion was not supported by an affidavit. 
The matter rested in the diseretion of the court, subject, of 
course, to review for abuse. ‘There was no showing that would require 


@ severance. Puople v» Covita, 262 lll. 514, is ome of the many cases 





ehich might be cited. 

The petiticm alleged that four evert acts had been comuitted 
by each of the respomcente. There were findings of suilt ac to three 
of these acts, but there was no fincimg an to the fourth. It is con- 
tended that the judgment imposes an ageregate sentence upom three 
overt acts as alleged ond therefore that the failure to find evi- 
demos suviaining one of them requires a revereal of the judgment. It 
ies said tant it is well settled that an egeregate unit judgment ape 
several findings cannot stand if ecrremeous ss to any ome of them, 
citing Gompers ve Buck's -teve & Range -o+, 221 Ue §+ 4185 People ve 
Newmark, 312 11l- 6253 People v- Boyle, S12 [lle 566, anc Iron 
Moulders’ Union v. Greenwald, 4 Ohio BF. Ps (Ne%.) 16. 

Ve do mot regerd these caves ac applicable te the facts 
as disclosed in this statutory proceeding. The recpondents were 
net punished for a particuler act. They were not punished for 
any particular series of acts. Their punishment wes inflicted for 
contempt of the County Court of which they were offiecrs. ‘my one 
ef the alleged acts may have been sufficient to cometitute that 
offense. The ultimate question for decision wee whether the evi- 
dence showe< conduct with reference to their official dutics which 
could rensomably be comstrued as smounting to contumacy and éis- 
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respect for the court of ehich they were officers. The question 
involved is their conduct in general at the time in question with 
reference to the performance of their official duties. There is 

@ general finding of guilt as to each of them, and this is sufficient 
if proved beyond a rensonmable doubt. It was so held in People ve 
Sylvester, 242 Ill. Appe 565, a cane involving a preceeding of the 
same general nature under this statute. Im the opinion there, the 
second division of this court senid: 

"There were 15 cifferent imetances of persons recorded 
as having voted twice. But it is urged thet Memet comld net 
have known of them because the cuplicstione occurred after 
his discharge. But granting this, the erder of conviction 
ageinmet “im would stand om the other findingr. It is not 
mecesasry to the suctsining of the order that he be guilty 
of all the court’e findings." 

And in People ex rele ve Burke, 247 Ills App. 220, another case 
involving a similar preceeding under the same statute, the third 
Givision of this court auid in eubetence thet acte of misconduct 
of a judge of election st the polis when teken collectively, con- 
sidered in the manner im «hich they were done, were sufficient te 
ecomstitute a contempt of court, althouwcsh the indivicusl acte of 
themselves might not omstitute « comtempt. Om the contrary, is 
the Gompers' case there was no general finding of guilt, as here, 
end the Seyle and Newmark cusses imvelved proceedinge cenentislly 
éeifferonts nmasely, whether an order of commitment for contempt 
in refusing to onswer certain questions om the ground that the 
emswers might incriminate the witness showld be euestained. in the 
Iron Moulders'. Union case the question seems to have been whether 
certain defendants could be held guilty upon a finding conce ming 
a mitter which es not stated in the written che rge made against 
then. 

It is also urged that the court erred im limiting the 

cross-examination of « witness mamec Robinson. OR such cross@ 


examination respondents offered to show that while living ot 914 


, 
y 


A 





motteaup aK? .2<euie over <odd dilse te sauce edt tet denqert oe 
Zeb acltiesup mi oaks ost fe inasneg a2 teweapo sReks oh bowkewsh ; 

ag e1e0% .ecidws (oieb tic sheds te semmastneg 3 of sompeskes | 
tsoivktiwe 94 aidd toe gruit Be dose 28 xs ¢five Ye gabbak? Lovomey a 
oY sige mt Siok oc use cl «Sdee> sigeameser = Auoyed dovosg TA 
oat tx apbbesveetge 2 geiviews scam 2 tee eeqt «dt S28 .zstuoveye 
aid ,swede mobaiea wt? sl +sdateto obtt eben omedam Bevemeg oma 
Rehtece: adeeseg Yo sentatant énecatthe €£ suse santt? . sete 

feu Biyoo Somed faks Sages wt 22 du «soled brder aaead ow 

; wits beswmeve omijcotbens vii emeeed wall. 3 ; 
cutieivano io tive at? acksit pitkincsy se  seye ait . 

dos eh $I eagedball <adze of? wo bande Bice mie: iz 

ysiing ed od fast toone mis {oes 
Stoe tadtean . ORF «eq’ «151 TH aged or nian. aiscont mb ts 

mtids afd .cdetete wee ad? ivgee gubeestenqg tablets 2 pekede 

fugpoenete te aden tns:2 sonad ele se Shas imee cbse ye golelytS 
-ane »vlevizsalios acta nedeu ofdeg ta? ta mabfonds te epiet 2 te 
es asete FP tex otee ceunh crow yeild Meddo mt commen ote ok Soeedde 
to egos Lesbhviemt «is dopaiche .tswen Ye gqmstnee a atetiiance 
Gk cEtetéeee ods GO .tydmae » stwaltenos Jom Idgia oovisomads 
eenet a” siLine to gubbalt invouen on sav ated? vaso tetoqme? ed@ 
«iiatiegeas syuiovecoty lovdewst osene Stamret dae slot 63 Sate 
igerines 162 <gRemtianec to sebte we toMltode ¢Chomen dtmone TREO 
ods tact vawetg o62 my oxoksesup slaixee towams ¢2 patsriex at 
odi wl shenkatem s¢ bévode eaomiae af? stantsixent tdybe sare 
vediese seed evad of nmaee motiaszp sd gene gotnl Oe A. rg 
Biles oonos abba? a aoqu YeLtus died 2d hime edachrrind mals a: 
srahegn eben opreio megshuw add mt bededu gon ser sigidw widen @ v 























oda goisinii gh Bette inwoo aff tad? tru onde ak or 
-oe0t doxe a0 meanicoh Samet eusatie = to mots 


MO sa gubriE ofkde dons wodly of boneTdo i | 


4s 


Maxwell etreet in Narech, 1927, the witnese killed «a man named 

Jim Breil anc that the witness had so stated ot a Judicial hearings 
¢mat the witneer comultted the crime of murcer and had not heen 
prosecuted and no indictsent returned ogiinst him. The record 
fails to show amy definite ruling by the court upon this offer, 
although the indication ess thet the objection should be overruled, 
the court stating: 

“All this witmerss testified to was that certain people 

@id mot reside at certain addresses. I do not know if the 
man killed somebody <lse vhet that hae get to de with it.* 

The evidence indiceted thet \otimeon bad for more than a 
Year been supported by the state; that he had been carried on the 
etate’s payroll and Bis rent paid by the state; that he and all his 
family were provided sith food +t the expense of the etate. His 
general erisinal career also was unde to appesr, amd »¢ doubt very 
much whether even proof of a cherge of murder could hawe added any~- 
thing to his diseredit as a witness. Bven if thie evidence had been 
admitted, it would not in our opinion in amy "ay tend to influence 
the finding of the trial court, as certainly 1% would not, the 
opinion of thie court. 

Complaint is also meade in this connection that the court 
excluded evidence tending to show thit an indictment had been scoured 
ageinet lors fodin on «= cherge cf kidmaping 'obinoonm, but this evi- 
dence could not have any besring upon the issues in thie onve and 
wes properly exeluded.- 

As to Sehwarts and Sullivan, the evidence shows them to 
be guilty beyond e ressoneble doubt. They were jJucgea of clection 
(this was established by their answers) and they were therefore 
officers of the court omd responsible for the manner in which the 
election eas conducted. ‘The record discloses 23 names on the poll 
Rooks of persons who voted without being registered. Each of the 


reepondents testified in his or her own behalf. They do mot denye 
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except in a gemere) vay, that ballots were marked by the Jucges 
em alerks for many of the voters vitheut taking the affidavite 
recuired by law, nor thst veters, “he vere challenged and not 
registered, were allowed to vote notwith:tancing challenge; that 
persons vote¢ repeatedly uncer the ecme names. In other words, 
these Judges, who uncer the lew am under inetructions were obligated 
te sce that there was « fair ax just election, conducted one that 
Was lawles2z anc fraudulent i almost every reepect. They well deserve 
the 
Zpaniebment inflicted. Ye de not he@itate to holt them guilty 
beyone a receormble doubt. 

in the ens# of Uru. Robin, the record dece not show such 
clear anc convincing evidence. Im her onae the finding of the eourt 
iss 

"That at and during «sid primary election in said 

preeimot snic defendant, Dors hovim, . “mowimgly and wilfully 
permittce amc allowed certain persone not then anc there duly 
qualified and registered voters to vete, anc then amd there 
wilfwily and kmovingly recorded, tallied and counted said 
illegal votes; and knowingly am wilfully permitted and allowed 
certain persons not then am there duly cuelified am registered 
voters to vote in the mame of certsin duly qualified and 
Tregisterec voters, anc them and there wilfully and knowingly 
recoréced, tallied, wounted and mace return of ecaid votes illegally 
cast; and mowingly and wilfully permitted and sllowe: more than 
ome vote to be cané in snid precinct in the name of various duly 
qualified and registered voters, and then and there wilfully 
and knowingly recorded, tallied, counted, anc mice returns of 
seid illegal -votes.”"” 

The evidence showe thet Mre. Kobin in «a vidow 34 years of 
age; that she left grammer school when im the fourth grede at the age 
of 12 yeers and vent ty work in a box factory; that she afterwards 
worked as a cnurtom maker until the time of her marriage im 191¢ and 
that she continued the some employment after her marringe. It is 
undisputed thet she was entirely ignoram of the election lawe and 
of her duties as a clerk of election thereunder. ‘he had, however, 
been furnished with = copy of the law, and she had an opportunity 


therefore to inform herself as to her dutics. Moreover, she met 
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uméer the well kmown rule (which of mpecencity lier ot the base 

of amy scientific system of jurisprudence) be presumed to have 
known the law and what her duties «¢re thereunder. The judges 

ef election, rather than sie, vere primurily respoxnsible for the 
manner in vhich this election ~:5 ¢oudneted. e have carefull: 
consicgered her testimony. hv enya th * when she began the cniies 
im question she did mot kmow that there waa amy checking to be dame, 
that later im the day she found oui thot the mames of persons vere 
supposed te be ehecked off as they came in, bul she does pot vecelleet 
who told Ker thet or when it waa calied toe her attention. ‘he was 
mot acquainted with the voters, moxt of whom were colorec, «né she 
says it was hard for her toe distinguish between them. Che testified 
in faver of Schwartz and ullivan, am cays thet te her knowledge 
they dic not miccomcuct or sicbehave thumaclyes on thet day while 
acting as jucges of clection. 

Her entire sttitwie cakes it impeseible to believe that 
she was innocent of an intention to participate im the fraud amd 
@isregard of lav which maids this election a farce. She should not 
be so severely comdcmmed os the judges who were directly responetble, 
Dut there is abdundamt evidence thet she ig technienlly cuilty and 
abundsnt evidence thot she «wae mot cuiltlers of intentional wronge 
doing. ‘the saw and took a part im it all, and she made no protest. 
Her punishment is perhape severe, but fair and honest elections is 
the foundation upen «hich our goverment rests, amd those whe err 
in this respect deserve speedy amd severe punishment. 

The judgment is affirmed. | 

APY TAME ve 


Mevurely, ?+ Je, comeurss 
Mr. Justice ©'Conmer took no part in thie decision. 
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RUTHERFORD & HARDING, Inc., ); - a 
a Corporation, )—" £ .f YY 
Appellant, ) : hy f A 
) (107A PROL-MUBECTPAL cour 
vs. ) A iA 
\e OF CHICAGO, 
PAUL PP, BRASDL, 
Apvalleac, ad 


UR, JUSTICE KATCHETT DALIVERED THE OPINION OF THR COURT, 


I. The plaintiff corporation confessed jJudywaent 
ageinet defendant Brandl for the sum of $19,397.44 on « promissory 
mote, On defendant's motion supported by an affidavit the judgment 
Was opened up and leave vas given defendant te make a defense and 
the cause was put at issue, There have been twe trials by jury 
and upon eech trial there wae a verdict for defendant, and on the 
last verdict, the court overruling motions of plaintiffs for a new 
trial and in arrest, entered judmaent for costs against plainsiff. 

Plaintiff contends that the court erred in permitting 
defendant to introduce evidence tending te deny the execution of 
the note sued on, in ite rulinge upon the evidence, in entering 
judgment on the verdict, and in the giving and refusing of in- 
structions. It is aleo urged that the court erred in denying a 
motion of plaintiff at the close of all the evidence for a directed 
verdict in plaintiff's favor. 

Il. fhe original affidavit of merite averred tat the 
supposed signature of defendant to the note was a forgery, wid in 
am affidavit (in gross) afterwards filed, it wae averred by de- 
fendant “that he did not sign the said alleged note and warrant of 
attorney ***; that he never had any dealings with the plaintirr exe 
cept as hereinafter set forth, and that the said alleged note or 
instrument upon which the judgzent herein was confessed was aade 


_ -¥p and signed by someone other than this defendant as a pert of the 
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following transaction, to-wit:.* 

Thereafter by leave of court thie affidavit of merite 
was amended upon ite face go us to further siate. “Nor aid he aue 
thorise any other pergom to eign or execute said note or warrant of 
attorney in his behalf.” By amendment the affidavit was further 
made to assert, “Some one other than the defendant fraudulently made 
out and signed the alleged note, * 

Plaintiff contends that thie is not a sufficient de- 
mial of execution of the note under the provisions of section 52 
of the Practice act (Umitielurd's 111. Kev, Stat., chan. 110, cee. 
$2), which has been adopted, inacfar os the sane may be apolicable 
and ie not inconsistent with the Municipal Court act and anendnents 
thereto by rule 22 of said court. Section 82 of the Practice act 
provides: 

"He person shall be permitted to deny *** the exeoution** 
ef any instrument in writing, ** upon whieh any section may have 
deen brought, *** unless the porson eo denying the same shall, 
if defendant, verify his plea by affidavit; ***.* 

In support ef this contention plaintiff cites Davis y. 


Cleghorn, 26 111, 212, and Donnel) v. McDonald, 37 Ill. App. 144. 


In Dayie v. Cleghorn, Cleghorn and others sued Amos 
ARG EB 
Davies uvon o note made by/Davis to the order of I. Davis and en- 


dorsed by nim. Amos Davis riled « plea of actio non because he 
said that the note rae not eidorsed by the payee an supposed by the 
declaration, and this plea was verisied by defendant's attorney, 
whe affirmed “that the signature, ‘I. Davis,’ te the endorsement 

on the back of esnid note sued on in thic cause, is not the hande 
writing of said I, Davie,” Upon trial the note wan offored in 
evidence and admitted over objection, There was a judgment for 
plaintiffs. The court held that the verification of the plea was 
insufficient to put plaintiffs upon proof of the assignment. The 

. ®ourt held that the averment that the mdorsement wae not in the 


handwriting of the payee did not amount to am averment that the 
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endorsement was not his. 

In Dennell v. McDonald, the plaintiff sued the defend 
ant, Donnell, on a promissory note signed "Z, P, Donnell Mfg, CO., 
BE. P. Donnell, proprietor." The declaration averred that the de- 
fendant wade the note by that mame, style and deseription. The 
defendant filed the general iasu» and an affidavit stating that 
the note had been obtained by one Clark from the defendant's book- 
keeper through fraud ond misrepresentation, witnout consideration 
and without defendant's knowledge. The affidavit was held inesufe- 
ficient and the judgment against the defendant affirmed because the 
affidavit did not deny the agent's authority to execute the note 
and te deal with Clark. 

Under the practice in the Municipal court an affidavit 
of merits se«ss to be substituted for both plea and affidavit, re- 
quired by section 52 under the provisions of rule 18 of that court. 
Rule 15 provides: 

"Every pleading shall contain a spncise statement of the 
ultimate facts on which the party pleading relies for hia claim 
or defense as the case may be, but not the evidence by which 
they are to be proved." 

The whole tenor of the statute with reference to the 
organization of the Municipal court and practice therein indicates 
an intention that the exactness and preciseness required &n plead- 
ing at common law shall not obtain in that court. In the opinions 
in the cases cited, the exact averments o1 the declarations are not 
set up, and it is fair to assume that is the records were before us 
it would be found that the affidavpte were not responsive to the 
material alleyations of theese declarations. Here, the statement 
of claim does not aver material matters with the preciseness re- 
quired in a common law declaration, and it would seem reasonable to 


hold that defendant was not required to make any averment not 


’ “necessarily responsive to the avorments of the statement of claim, 
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Plaintiff says that the affidavit is defective in that 
its allegations did not exclude the adoption by defendant of the 
signature subscribed to the note, There is no averment in the 
statement of claim by which defendant would have necessarily sup- 
posed that any such adoption was claimed to have been made by him, 
and there is not in the whole record a sceintilla of evidence tend- 
ing to show a basis for any claim that defendant hdopted the signa- 
ture of another. It would hardly seem that defendant would be 
obliged to negative every possible situation under whieh it might 
be claimed he should be held liable on the signature although it 
was not his. The statement of claim averred that he executed and 
delivered the note, It did not aver that some other person exe- 
cuted the note and that defendant adopted the signature as his own, 
It is difficult to understand on what theory defendant would be re- 
quired to negative an averment not set up in the original pleading, 
Moreover, the affidavit as amended states not only that defendant 
4id not sign the note; it affirmatively avers that some one other 
than defendant made it out and signed it ani that this person was 
not authorized by defendant so to do. If we would assume that some 
person other than defendant signed the note and that defendant 
adopted the signature as his own, then the affidavit would be untrue 
in stating that defendant did not sign the note and would be antrue 
in stating that defendant did not authorize suc: person to sign, 
since an adoption of the signature would amount to an acceptance of 
the signature as that of defendant himself, aw yell se an acknowl- 
edgment of the authority of the person who signed the note. 

Moreover, in this connection we think it cannot be held, 
as plaintiff contends, that the insertion of the word "fraudul emtly” 
is witheut any meaning, since the affidavit set up the facts which, ~ 
it was averred, constituted the fraudulent conduct, numely, signing 
defendant's name by another without his authority. 
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: Plaintiff further contends that the affidavit of merits 
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newhere denies the delivery of the note and that in another part 
thereof it admits that the nete was “made out and signed to repre- 
sent a payment under the contract,” Thereby, it is said, defendant 
impliedly admits a delivery of the note for that purpose, ond it is 
argued that the fact of such implied delivery standing undented can- 
stitutes an adoption of the note as the obligation of defechnt, The 
argument is ingenious but without validity. If, as we have already 
said, defendant neit er signed the nete nor authorized another te 
do se for him, but on the contrary, his signature was affixed there- 
to by an unauthorised person for a fraudulent purpose (all of which 
is clearly set forth in the affidavit), it is difficult to under- 
stand upon what theory such a note {although it was made to repre- 
sent a payment made under the contract) could be anid to have been 
adopted as the note and obligation of defendant, 

We comclude that under section 52 of the Practice act 
as adopted by the rulee of the Municipal court, the court did not 
err in receiving evidence offered tending to show that defendant 
4id not sign the mote and that his nome vas signed by another with- 
eut authority for a fraudulent purpose, and thete being some evi- 
d@once tending to establish these facts set up in the affidavit, the 
court did not, as plaintiff contends, err is refusing to direct a 
verdict in defendant's favor at the conclusion of ali the evidence. 

Ill. Plaintiff next contends that the court erred in 
permitting over its objection the introduction in evidence as stand- 
ards of handwriting certain exhibits and in persitting the use of 
those standards cf handwriting by certain lay and expert witnesses 
produced by defendant for the purpose of proving that the signature 
on the note was not that of defendant. This contention requires the 
interpretation of section 50 of chapter 51 of the Kevised Statutes 
of Illinois, being an Act concerning proof of handwriting and to 


_ Permit proof of handwriting to be made by comparison, approved June 
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23, 1915. Laws of 1915, p. 440. Gecotion 1 of this statute pro 
vides: 

in 

“That/all courts of this state it shall bs lawful to orove 
handwriting by comparison made by the witness or jury with 
writing preperly in the files or reeords of the case, admitted 
in evidence or treated ss genuine or admitted to be genuine, by 
the party against whom the evidence is offered, or proved te be 
genuine to the satiefaction of the court," 

Sections 2 and 3 provide that reasonable notice shall 
be given te the oppoeite party before a standard of writing is ade 
mitted im evidence and that upon motion duly made a reasonable op- 
portunity shall be given to the opposite party to examine any such 
proposed standard. (Smith-liurd's 111. Rev. Stat. 1929, pp.1467-8.) 

A standard of handwriting was introduced in this case 
for the purpose of dieproving that the note sued on was in def end- 
ant's handwriting, and plaintiff contends that while such atandard 
of handwriting is admissible under the statute for the purpose of 
proving that a disputed document is in the handwriting of the party 
but that it is not admissible to disprove such fact. Plaintirr 
gays that if it had been claimed by defendant that the signature to 
the note in question was in the handwriting of Mr. Harding, the 
president of plaintiff corporation, with whom defendant deslt, it 
would have been proper to produce stsidards of handwriting of Mr. 
Harding for the purpose of showing that the nawe, “Paul P. Brandl,” 
was in Mr. Harding's handwriting, but that it was not admissible to 
receive in evidence standards of handwriting of defendant to prove 
that the signature wae not in the handwriting of defendant. It is 
Claimed that to give the statute an interpretation which would render 
admissible in evidence standards of handwriting of defendant to prove 
that the signature on the note in question was not his handwriting 
would be repugnant to the express language of the act und to the 
obvious intention of the legislature, Attention is called to the 


title of the act, in which it is described as one concerning and to 


permit “proof of handwriting to be made by comparison, and to the 
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language in the body ef the etatute, which is that it shall be lawe 
ful to prove handwriting by coviparison, and it is said that nowhere 
in the statute ie there any lenguage that eum be reasonably said 
to permit the disproving of handwriting by comparison, 

Attention is called to the condition of the law in 
this state on thia subject as it existed prior to the adoption of 
the statute, as set forth im Stitsel v. Hilier, 250 (11. 72; People 
y, Clark, 302 Til. 428. Plaintiff says that under the common lar, 
even after the use of standards of handwriting by experts for the 
purpese cf comparison became orthodox practice, the purpese to 
which such standards could be put was limited to proving, not dis- 
proving, that the handwriting on the disputed decument belonged te 
the type of handwriting appearing on the standards; that where an 
extension of this common law limitetien wae desired statutes were 
enacted in the different states which declared the purpose ef the 
extension; that in some of the statutes the language indicated 
that standarde cf handwriting might be used to prove or disprove 
such genuineness, while in other states the legislative enactment 
permitted the use of stendardis to prove “the genuineness or other- 
wise of the sritings in dispute.“ A note appears to the brief, in 
which ve are referred tc the handwriting ctatutes, an enacted by the 
legislatures of the different states and countries, and plaintiff 

_ gays that it is fair to assume that the legislature of thie state 
knew of the existence of these statutes and omitted by design the 
words which would have affirmatively authorized the introduction of 
standards cf handwriting to disprove the purported signature to a 
document. It is further urged that our legislature might well have 
been prowpted to this omiesion throug a desire not to sanction the 
use of self-serving standards of handwriting by a person charged with 
having executed a disputed document. The brie? states that the 

writer has been unable to find any decision where elther before or 
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after the adoption of this statute it was held that #tandards of 
handwriting could be used for the purpose of disproving the signa- 
ture to a disputed docusent, 

It is admitted that at all times standards af tans 
writing have been aizizsible for the pursose of comparison toe shew 
that a disputed handwriting wae that of a particular person charged 
with having written it, snd that in every came the purvose of intro- 
ducing the standards was to ploee responsibility for the disputed 
signature upon the writor of thw standards, It is said that at cone 
won law standards ef handvriting are admissible in evidence to shor 
affirmatively that the disputed handwriting ia that of a particular 
person. 4 Wigmore on Evidenese, 2nd ed., sec. 1991, pe. 254-255. in 
view of these facte, it is asserted that the manifest intention of 
the legislature was that the common lay Limitation should be retained 
and that the only purpese in adopting the statute was thet standards 
of handwriting might be rendered competent and considered as proof 
establishing that the handwriting in diwpute was the same as that 
appearing on tne standards. As supporting this theory plaintiff 
cites Cook v, Hoecker, 217 111. App. 479, and Shinn y, Settle, 222 
Ill. App. 463. 

It would unduly extend thia opinion to dissuss in de- 
tail these distinctions. It «wet be sufficient to say that a care- 
ful consideration of the cases cited dincioses not only that they 
4e not sustain plaintiff's contentionshut that they affirmetively 
declare a contrary construction of the statute. 

Gook vy. Moecker, supra, i# a cane where, ae here, suit 
was brought upon « promissory note. Defendant, Amelia hoecker, set 
up as her defense that she did not sign the note. The jury found 
for the plaintiff and judgment was entered thereon. Evidence of 
- Standards of handwriting for comparison vas there eduitted tending 


(++ 44-neace the eenuinenese of the note, and the court said that 
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that defendant, in attempting to prove that some other designated 
person forged the «riting in question, had the right to have such 
comparisons asde between the genuine writing of such otuer person 
and the writing im question; that it was axiomatic that if one o 
is emtitled to prove a fact Ae wight prove it by competent means; 
that if one charged with being the antser of a writing denied it, 
he had a Tight in suppert of that denial te prove that it Bad been 
executed by another, whether ihat other Was « party te the pending 
suit or not, and that if it wae lawful te prove nandwriting by com 
parison, 43 declared in ine act of 1915, “then it goes without say~ 
ing that he ahould be amiitled to prove by cumparison whose writing 
it is. Om principle, a person certainly should be entitied to ex- 
Gulpate himself frou the sliarge of being the author of a writing 
by the same characisor of evidense that his responsibility for it 
may be established.” The court further said: 

“After a sareful examination and consideration of the act 
in question and such suthorities as have been cited, we are 
convinced that to ilwit its appiication to the writings of the 
party charged by the pleadings in the case on trial with heaving 
made the writing involved in the iitigation, would be a miscon- 
etruction of the language of the act, a misinterpretation of the 
intent of the legislature in passing the act, and would eetab- 
lish an unjuet rule of evidence whereby the liability of a man 


might be established by a classe oi evidence that would be una- 
vailing to him in making his defense," 


The court said that the act in question was a renedial 
law intended to aid in ascertaining the truth and that if it was 
competent te prove the genuineness of the writing by the aet in 
question, the spuriousness of the sane writing should be permitted 


to be established by the same means. After a review of numerous 


authorities, the court said: 


"after a careful examination and consideration of all these 
authorities and the varicue statutes upen which they are based, 
we are convinced that the act of 1915 under consideration should 
be construed to mean that whenever it is competent to establish 
by proof that a given writing ie that of a particular person, 
ether @zitings of that person, the genuineness of which has 

- been established to the satisfaction of the court, are simiseible 


in evidence as standards of comparison.” 
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It will be unnecessary to discuss in detail the facts in 
Shinn v, Settle, also cited by plaintiff, further tha: to restate 
the conclusion there exmpressed by the court, namely: 

® , . 

statute Londen te ihe sanclacian aise ae Shaye Eseedas 

preposed standard of writing is not limited te the Paring 

tending that the signature ie genuine bat that aes on “ona 

has the right to offer proposed standarda, * party 

IV. Plaintiff further contends that the court erred 

‘in permitting defendant's lay witnesses, Stassen, Bray and Wullen, 
to testify concerning standards of handwriting, It is, of couree, 
the well recognized rule that lay witnesree may not testify se te 
their opinions upen coepsrison of standards of handwriting, but 
apparentiy plaintiffs misunderstands the record here, Theee witnessep 
had seen 4-f*ndant write; they hed deslt wits bis in «a business way, 
and in connection thererith they had seen papers and documents which 
purverted to carry hie sigusature, In other words, through exporience 
they knew defendant's handwriting, ond were competent to state 
whether the given signature wae or was not that of defendant. They 
4i4 not bese their opinions on « comparison of handwritings in 
evidence by putting the same in juxtaposition. There are numerous 
Welleconsidered authorities which held that evidence of this kind is 
competent. Long v. Little, 119 111. 600; Riggs v, Powell, 142 [11. 
483; Kecle v. Schnadt, 239 111. 595; Kelly v. Fallon, 108 Ill. App. 


108. 
Moreover, plaintiff did not object to thin evidence 


when offered in the trial court ané¢ is therefore not in « position 


to successfully urge the objection here. Cooper vy, Hobert Burgess 
& Som, 190 Ill. App. 428; Akers v. ©. ©. & St, L, Ky. Oo., Wh T1i. 
App. 14; City of Chicago vy. English, 199 111. 712. 


v. Plaintiff further contends that the court erred 
in limiting the eross-exnuination of the expert witnesses for de- 


fendant, Ennis and Rounis, An examinstion of the record on this 


Point discloses that plaintiff was permitted te cross examine 


; 


ais 
ies 
P 






@h etont ont Lietot af seucadb of Ylaresseane ed Liiw 31 
— oo andi zwexttew , Trienieaiq ed heiic oe ke # 
ryfecea ,tuunm ace ve boneetuxs med? aelawfonse oi 

unkoyeto? 54a To & Bie © saolsoes to anltcuimext ae 


«e'Yio of 28541 oa? tede agiautouce ocl ef em & ps eke he 
fa srsag a beSi@ti ton ei gais ite te paabanta besoger 


a ier tren hea Pict ee ory ead” 
bers) f1wed sit 2eal Fhontans weer te Tiitaie 4 -¥I 
“WA LEAE Ame yotd . ascents , enaasativ yet a’ fasbasteb gabt sexe at 
geataos to .nt 21 -2als tewhmse te abrebaads griatesnes ‘vilbes? ot 
oo es Yiltes? tom yew eotecaiie yaad lead oles hesiascoes Siow oat 
sed , gait tuwiaed Xo ahishaede te ave breqn9e aoww snolaige ‘aiedd 


By -Speeh st wk 
@eetend te secst .oter Srosot $ét ehanteuetbovate Vbvalsie Vdnotegge 


a | . 
WF adecient 46 at ait dein tinsh Set vers regiaw suebo eh aces ber 


ew 


Molde etasaws ok foe ettgee mese her vat it ivenedd notseeanes yi iy! oe 
eomnitivg®s dyec«ss jeter te dde ul wtsanagls ela yetae et ‘setroetes 
Stade of tasteqees 2160 bro , anisivebesd fanbaste wok cnt 
yee? .iaebapte’ to iad} fem ape to sew statourete sovky nid aedtode 
ni wgulficebaed to cuddrmemcs 2 ao szedniqe steds ones Som Sth 
apomsuen ote wthGh ,tolitecgrtemt ai oes oct gabitunr vs soavhtye 
ei batd wisi? to soup fits fede bled detde seis !toséne borat tenovaLtew 
LET SOF .fhewot .F sxck™ 3000 .ick GLE addedl ov aod pr me 
GGA 562 OOS phil .v oS SoM (28% 427 RES Phacied .v ofneR :e8b 
Pa ” e ia of >in 
Senphive sidd of foetdo Jan bth Vidielaia ,wevrcoeted «. 6. s0ro8 
aeléiicog a si Jen etoleted: oh baw #2men Ledsd ect a2 hene.Yie moahe 
SAIRIME. 270405 47 Aosoed tod molisetde add gt yh ivineopeme oF 
TAT £08 ,.99 .0t ok 50 00 00 7 sTOMe GORD .cqh «Stl OFF Vem 
ofi8 £41 OOS PTR AML oak = 
porn dikes ex? sai? shodtoce sortiush. MAsaiacs oy = oy en 
“oh mm peereitiy timgee odd 20. Saiieolesaesaigals sda as an stad 







. aa 


ARM ma vows te mttachny ak hea tne 
ae Te 20a : 


il 


these witnesses at length upon every pharse of their employment, It 
appeared that they were to be compensated for their services in pre 
paring to testify, md that their employment by defendant was 
casual and not continuous. The court, however, sustuined objections 
te questione tending to shew what the exact amount of the compensa- 
tion received was to be. Plaintiff contends that this is reversible 
error on the authority of Kerfoot v, City, 195 fll. 229, and City 
ef Chicago v. Van Schaaek, $50 111. 264. All the cases bold that 
the extent of such cress examination is largely within the disere- 
tion ef the court and that only an abuse of the discretion will 
constitute reversible errer. The only limitation pat upon the cross 
examination here referred to the exact amount of compemsation, The 
court, we think, might well have permitted the witnesaes to anewer; 
nevertheless, we think the error, if error it was, in this respect 
is not reversible. 

vi. Plaintiff further argues that since the suit heme 
is based upon ao protiissory mote, consideration for the execution of 
the note is presume4; that the burden of proof was upon defendant to 
show want or feilure of consideration, and it is urged that there is 


mo competent evidence in the record contradicting the presumption. 


A long line of aut orities beginning vith Kich vy, A i 
148 Til. 563, and ending with Higgi Cc oe 


B12 Ili. 11, is cited to this proposition. There is no question 
about this general rule, but there would appear to be no reason for 
its application in a case where, as hore, the affidavit of merits 
denied the execution and delivery of the note. Halladay vy. Shair, 


223 Til. App. 609. 
VIIi. The undisputed evidence shows that defendant 


signed a contract with plaintiff for the purchase of 30 acres of land 
in Cameron county, Texas. Plaintiff contended and gave evidence 


“tending to show that the note was given as a part of thie same 
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tranesction. Defendant admitted signing « oontract but gave evi-e 
@ence tending te show that there was an oral agreement that the 
contract should not co into effect or become binding unless ond 
until it was approved by his wife, Bary ©. Brandl. It is undisputed 
that Mary C. Brandl never signed the contract and that whem informe 
thereof she refused her assent thereto in her own behalf and refused 
her assent to the proposal that her husband become a party therete. 
Her name appears eas a carty in the body of the contract which is 

in evidence, but her signature is not attached. Plaintiff, however, 
contends on the authority of Breiling v. Hyb), 167 Ill. App. 165, 
that notwithstanding her failure to sign or assent, defendant is 
nevertheless bound, Heckmann v. Detlaff, 243 111. 505, is alse 
eited, while defendant cites to the contrary Griefen vy. Hubbard, 
112 Ill. App. 16, and Beall vy. Jones, 211 Ill. App. 336. We think 
these cases are not in conflict, the comtroliing question in each 
being whether it was the intention of the parties to the instrument 
to be beund jointly or sevemeate. In this case there wae evidence 
given tn support of each contention, and the verdict of the jury 
must be regarded es conclusive. 

VIII. Piaintiff aleo urges as applicable here the 
rule that where an agreement is reduced to writing, the writing 
affords the only evidence of its terms and conditions; that all 
antecedent and contemporaneous verbal agreements are merged therein, 
and that parol evidence is inadmissible to Vary ite terms, llere, 
again, a long line of authorities is cited, beginning with Lane y 
Sharpe, 4 111. 566, and ending with Sterling Midlang ©, Coal Oo. y. 
Coal Co,,-334 111. 281, while Appellate court authorities including 
People vy. Griesbach, 127 I11. App. 462, and Marsony Cafeteria Co, v. 
Int, 8. Co., 249 Ill. App. 552, are also cited. It would be a tedi- 
ous task to review at length all these authorities, and it will be 
* guffiecient te say that one well-defined exception to this undoubted 
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general rule is that parol evidence is admissible to show that a 
contemporaneous writt@ agreement never had & legal exietence or 
binding foree. Consonant rith that rule it is permissible te show 
by parol evidence that a written agreement ware never delivered as 


a binding contract. A few of the many cases that might be cited 
are Jordan vy, Dsyis, 108 111. 356; Kilooin vw, Orteli, 302 I[1i.531; 


Bell _v, EeDonald, 308 Lil. 329; Horthnwest Consol, Milling Go, ¥. 
Slem, 232 Ill. App. 266, and Fronek v, Yroblewaki, 255 Ill. App.529. 
m, Plaintiff next contends that there is a material 


variance between defendant's affidavit of morite and the evidence 
introduced thereunder and that the court erred in refusing te strike 
eertain testimony of defendant om the ground of such variance, 

The affidavit of merits in substance estates that plain- 
tiff represented to defomdant that the proposed contract toe be exee 
cuted by him would not be binding until the same sheuld be approved 
and signed by defendant's wife. Plaintirf contends that the testi- 
mony given by defendant on the triai to the effect that after the 
contract had been signed by Sim he teok it to Hr. Harding, plain- 
tiff’s president, who wrote on the back thereef, in substance, that 
if Ere. Brendl 414 not apporove cf the contract it should be can- 
celled, ehould have been etricken as it was inconsistent with the 
affidavit. It is sald that the affidavit of merits sets up an oral 
agreement alleged to have been entered inte at the time of or prior 
te the making of the alleged contract as an inducement for Brandl 
te sign the same, while the endorsement on the eontract was made 
subsequent to the signing of the same and was in writing. ©lain- 
tiff eites Buckley Adurs, vy. Mendel Bros., 353 lil. 365, and a 
long line of suthorities, most or all of which consider cases in 
tert rather than contract. The teatinony of defendant was not 
d4efinite as to the writing upon the back of the copy of the con- 

- “treet given to defendant. The testimony of defendant tended to 


show that it had been returned to plaintiff two years before the 
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trial and that plaintiff wae rerved with notice to produce this 
copy of the contract, which it did not do. Defendant testified 
to the effect that the writing was: "If urs. Brandl dices not 
eppreve of this contract it shall be cancelled, or something like 
that, I just can't remember." it ia elesentary that a variance 
must consiet of a substantial departure from the iesue in the evi- 
dence adduced and must be im some matter which in point of law ie 
eesential. The mere fuct, if it ts a fact, that defendant proved 
more than his affidayit alleged is set a varianee. Hinsle " 
Intl. -wilitary Encaupment Co., 41 Ill. App. 259; Murdock v, Walker, 
43 Ill. App. 590. 

i. It is further urged that the court erred in med@i- 
fying plaintiff's inetructions Bes. 353 and 4. In inetruction Bo. 3, 
as submitted by plaintiff, the court told the jury that if it was 
believed that the contract signed for the purchese of Texas lands 
Was altered or changed in any material respects after the signing 
thereof, and such alteration was meade Frith the knowledge and coneent 
of defendant and in hie presence and that thereafter there was de- 
livered to defendant a espy of the contract signed by plaintiff end 
also signed by defendant, then sucs contract in respect te such 
alterations an4d changes was not false and fraudulent and was not 
by concealment, 

By instruction Ho. 4, as requested by plaintiff, the 
jury were instructed that if at the time of signing the contract 
the same was not completely filled out but that subsequently there- 
to it was filled out with the knowledge omd in the presence of de- 
fendagt and that thereafter defendant took with him « signed copy 
of aaid contract so filled out, then such contract had the same 
legal force and effect ae it would have had under the facts and 
circumstances offered in evidence ss if it had been fully filled 


‘out prior to the signing thereof, 


~ 
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The court modified each of these inetructions by ad- 
4ing to the conditions named therein the clause, “and rithout objee- 
tion on his part,* and this is the alleged error of which plaintiff 
complains, The argument of defendant that in giving these inetruc- 
tions the court erred agsinet defendant because the eame directed 
the attention of the jury only to facts favorable to plaintiff and 


left out the facte tending to show defendant's theory of the ease, 


is mot without force. Jeger v. Julius Aeseler & Co., 215 Til. App. 
30; Slack v, Harrig, 200 fll. 96. However, the modification did not 


in any way affect the substance of the charge, and it is difficult 
to see how it could have influenced an intelligent jury either one 


way or the other. There is no merit in the contention that the 


modification of these instructions was error. Meul v. People, 198 
Tll. 259; Reisch v. People, 229 lll. 574. 


XIII. Plaintiff alao argues that the court erred in 
giving defendant's instruction Se. 15. That instruction is as 
follows: 


“The court inetructs the jury that the issues you were 
sworn to try in this case are as foliows: 

Did the defendant, Paul ?. Brandl, sign the alleged note 
in evidence ae Plaintiff's xhibit 3. 

Yas the alleged contract in evidence ae Plaintiff's Sx- 
hibite 1 and lea signed and delivered to the plaintiff by the 
defendant, Paul P. Brandl, under an agreenent that it was not to 
Decome binding unless his wife, Mary ©. Brandl, aiso signed it. 

If you conclude that the greater weight of the evidence 
does not show that the defendant, Paul 7. Brandl, signed the 
alleged note in evilence, then you need not concern yourseives 
with the other issue, because in no event can tne plaintilr be 
entitled to recover unless it has deen sown by « preponderance 
or greater weight of tne evidence tnat the alleged note bears 
the genuine signature of Paul &. Brandl. 

If you find from the greater weight of the evidence that 
the defendant, Paul P. Brandl, did sign the alleged note before 
you, then you will examine the evidence bearing upou the iseue 
whether the alleged contract was delivered by the defendant to 
the plaintiff under agreement that it was not to become binding 
unless his wife, Mary ©. Brandl, sise signed it, smd tf you rina 
from the evidence and under the instructions of the court on this 
desue in the affirmative you will find the defeniant not guilty." 


Plaintiff saye thet there is no cowpetent evidence in 


_ the record upon whieh the court could submit thir instruction to 


the jury. Ye again argues the matter already considered, namely, 
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that the testimony of defaniant as to the writing on the copy of 
the alleged gontract is inconsistent with the allegations of hie 
affidavit of merits. Pluintifrf says, in subctanes, that while 
there is evidence tending to show that the contract would be 
eancelied if not approved by Mrs. Brandl, there is no evidence 
that the agroexant was sot to be binding unless signed by her. 
This statement does not correctly represent this recerd. Defend- 
ant teatified that Harding, representing plaintiff, sald: “Ir 
you will sign this contract, why, 1 can held it for you. It won't 
obligate you in any way. [If on your returm home your wife does not 
approve of this contract and dees not sign it, why, I will gladly 
cancel the contract,"and that defendant replied: “Bow, remember, 
if I sign thie contract thst it will be subject to my wife's agree- 
ment, that if she jeoean't aporove of 1: there will be no contract." 
Zoreover, as already pointed out, defendant etuted that he could not 
give the exact words of the writing placed upon the copy of the 
contract, and the record shows that this copy, which was is the 
possession of gslaintitf, was uct produced. Sach of the parties was 
juetly eutitied to inetructions which would fairly submit his theory 
ef the case to the jury, previded there was any evidence tending te 
sustain the theory, and the court did not err in giving this in- 
struction at the request of defendant. 

Apparently desiring to omit no possible suggestion, 
Plaintiff contends that the court erred in denying its «ction for 
a directed verdict in ite favor at the close of all the evidence. 
In view of what hae already been said, it would seem unnecessary 
to 4isouse thia point. Wo have already stated that tuere vere 
fiasues of fact for the jury. The reeord discloses that these issues 
have twice been submitied to a jury and that the verdicts have been 
for the defendant. A careful comulderation of the whole record 


* “Reaves us witheut doubt that another trial by another jury would 
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result in a similar verdict. This court hae held in City of 
Chicago v. Melially, 128 Ill. App. 375, that where two juries 
have passed upon a case and have found the same way, an error to 
reverse must be clear and palpable, There iw no such error in 
this record, and substantial justice has been attained, 

Defendant has assigned cross-errors, slleging that 
the contract involved in this euilt was ultra vires the plaintirr 
corporation and therefore veid. The argument isa not without 
feree, but in view of the conclusion at which we have arrived 
upon other points, it will be unnecessary to yive this one con- 
sideration. 

The judgment of the trial court is affirmed. 


AFFIRMED, 


MeSurely, ?. J., amd O'Connor, J., coneur, 
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VINCENT SZYKANGEI, 
Appellant, 


vs. 
SHEREAN STATE BAN, 


a Corpora‘ton, 
Appellee, 
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MR, JUSTICE MATCHET? DELIVERED THE OPINION OY THE COURT, 


Plaintiff Saynanski appeals from a judgment in favor 
of defendant entered upon the verdict of a jury. 

Plaintiff's statement of claim was for $4700 said to 
be due on account of a loan made to defendant on June 18, 1924, 
which was to be repaid in one year with interest at 547 payable 
semi-annually. 

The consolidated common counts were attached, and 
an affidavit of plaintiff's claim stated that the suit was for the 
recoveryo! money only and that the nature of plaintiff's dewand 
"is for money advanced, paid and loaned te the defendant, which it 
agreed to repay with interest thereon at the rate of five and one- 
half per cent per annum, as above set forth; that there was due to 
Plaintiff from defendant, after allowing the defendant all its 
just credits, deductions and set-offs, the sum of 34700, together 
with interest thereon at five and one-hal! per cent per annum from 
December 18, 1924," 

The affidavit of merits denied that defendant on or 
about June 13, 1924, or at any other time, was indebted to plain- 
tiff for $4700 or any sum of money, and denied that on that or 
any other date defendant promised to pay said sum of money with 
interest as alleged, 

Plaintiff argues that the verdict is contrary to the 
weight of the evidence; that evidence was improperly received; that 


the conduct of the court on the trial was highly prejudicial to 
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plaintiff, and that the court erred in instructing the jury. 

On the contrary, defendant contends that a motion fer 
an inotructed verdict in ite favor at the close of all the evidence 
should have been granted, because, in the firet place, it appeared 
from the evidence that the fund, concerning which plaintiff sues, 
did mot belong to plaintiff alone but to phaintiff and hie wife 
Jointly, and because, in the second place, there wae no evidence 
showing that Bruno ¥. owaleski, the president of defendant bank 
at the time in question, had authority to berrow money in behalf ef 
the bank. Yo this laet contention, a single authority (Herghants' 
Bati B rp v ls & Shepard Co., 223 Il]. 41) is 
cited. 

. As to the first point, the evidenee shows witheut con- 
tradiction that pluintiff and his wife, Agniescki Szymanski, sold 
their home for $4,700 and deposited the same in their names in the 
Depositors State Bank, and that this amount was drawn out by a 
draft upon that bank signed by plaintiff alone, which directed the 
withdrawal to be charged to the savings account of Vincent or 
Agnieseki Szymanski. As the money was received from plaintiff 
alone, defendant cannot successfully interpose the defense of non- 
joinder. 

As to the second point, we think the case cited is not 
applicable toe facts such as here appear. That was a case where a 
manufacturer's agent assumed without authority the power to issue 
negotiable paper in the name of hie principal, and the court held 
that persons dealing with such agents did so at their peril. The 
Case is one often cited where it is mot applicable, and it has been 
distinguished by this court in Hodges y, Bankers Surety Co., 152 111. 
App. 372; Bdwarde & Deutsch L. Go. v. Hildmann 2, oy, 221 111.App. 
61; and Foley vy, Wolfe Steffelin & Co,, 232 111. App. 353. ‘The dis- 
tinction between the power necessarily implied from an agency for a 
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manufacturing corporation te aell ite product and the power of the 
president of ea bank would seew to be clear, The evidence of 
Tomkiewics, vice-president of the bank at the time of this trane- 
action and « witness produced by defendant, shows that Grune 
Kowaleski ceased to be a director and oreesident of defendant in 
January, 1925; that prior to that time Bruno Kowaleaki was in 
eharge of the bank, and that he, the witness, was active in his 
absence, The uncontradicted evidence therefore shows that Brune 
Kowaleski was the genersl agent of defendant and that, in the ab- 
sence of express knowledge om his part te the contrary, plaintiifr 
Was not bound by limitations upon the president's authority insofar 
as the business of the bank was cencerned, Wait v,. Smith, 92 111, 
385; Ward v. Jolmeon, 9% Ill. 215; Union &, L. I, Go. v. White, 106 
1ll. 67; Merchants Bank v, State Bank, 10 Wallace (U.S.) 604; Bank 
of Hinneapolia v. Griifen, 168 111. 314; Siemman State Bonk v, Smith, 
330 Til. 373; Hanover Ceal Co. v. Pullen, 137 111. App. 559, are a 
few of the many casee which might be cited to this point. It fol- 
lews that the court did not err in refusing to give the inetruction 
Fequested by defendant, and that upon the issues of fact raised by 
the pleadings, defendant was entitied to have the same fairly sub- 
mitted te a jury. 

The facts in evidence tend to show that the business 
of the defendant bank was begun by Bruno Kowaleski and Roman Kowaleski 
brothers, as copartners; that the business was later incorporated 
under the name of the Sherman Park State Bank, and that the name 
was afterwards changed to the Sherman State Bank. The business was 
conducted at Fifty-first and Throop streets, Chicago. Bruno owal- 
eski was president and Roman Kowaleski cashier of the defendant 
bank, A building and lean corporation occupied o part of the same 
premises, 

" Plaintiff had known Brune Kowaleski for about 16 years. 
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He had lived in this country sbout 15 yeare but never attended 
echeol, and he had always worked with Polish laborers. Al though 
he could talk a little English he could not read it understande 
ingly. His evidence was in part given by an interpreter. At the 
time of the trial he was about 45 years of age and, ae already 
stated, married, He ewned a home, which was sold for $4700 and 
the proceeds placed in the eavings department of the Depositors 
State Bamk. As he wished to obtain a higher rate of interest than 
the 3 per cent which that bank paid, he esys he visited the place 
of business of the building and lean aseocciation to that end but 
the secretary of the asecciation was not in. He opened negotia- 
tions with Bruno Kowaleski at the bank's place of buainess, which 
transaction is the basis of plaintiff's suit. 

Plaintiff's testimony tends to show a loa: by him to 
the bank of $4700 at 54 per cent interest. Defendant contends and 
its evidence tends to show, that the traneaction was in fact a 
personal loan te Bruno Kowsleski in which the bank was not involved. 
Evidence tending to sustain defendant's contention ia the unques- 
tioned fact that the personal note of Bruno Kowaleski wae delivered 
to plaintiff for the money; that one payment of interest thereon was 
made to plaintiff by the personal check of Bruno Kowaleski, and that 
after the death of Bruno by hie own hand, plaintiff (who, however, 
acted upon the advice of am attorney obtained through the defendant 
bank) filed a personal claim in the name of his wife and himeelf 
against the estate of Bruno Kowaleski. 

Although Brune Kowsleski's version of this affair is 
unknown, the written documents in evidence show without contradic- 
tion that on June 18, 1924, plaintiff made o draft on his savings 
account payable to the order of the defendant bank for the sum of 
$4700 and that this draft was drawn up at defendant's place of busi- 


‘ness. At that time thie draft and pliaintiff'ssavings account pass- 
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book were delivered by plaintiiy to Roman Kowaleski, then defend 
ant's cashier and director, whose authority to act is net questioned; 
Roman endorsed the draft in the name o! defendant bank and sollee ted 
the money by accepting from the Depositors State Bank another draft 
for the full amount payable to defendant's order, which draft Roman 
Kowaleski endorsed and deposited to the credit of defendant with 

the Peoples Stock Yards State bank. Thue the money for this draft 
was collected by the cashier of defendant and delivered to one of 
the tellers of defendant. After the receipt of the money the 

amount thereof was credited to the sceount of Bruno Kowaleski, whose 
account with defendant was then overdrawn in o large amount, 

Komen Kowaleski wae apparently reluctantly called by 
plaintiff in order to prove the endorsements made by him, and the 
attorney for plaintilr limited his examination of the witnes: te 
those particular matters. The court, however, undertook the cross- 
exawination of the witness «nd over the objection of plaintiff's at- 
torney brought out evidence of alleged conversations between wit- 
ness and plaintiff and between Bruno Kowaleski and plaintiff tend- 
ing to show that the transaction amounted to a personal lean to 
Brune Kowaleski and that the transaction was with him personally and 
not with the bank. Plaintiff complains (justly, we think) of this 
action by the court as quite prejudicial to plaintiff's cause. The 
eroes-examination shoul’ have been Limited to mattere gone into on 
the ‘irect examination. in the course of the examination of Roman 
Kowaleski, the court interrogated the witness as follows: 

"The Court: What is there about this transaction that con- 
vineed you that this money did net go to the bank? Was this a 
personal.loan? Was this money token up by your brother? 

er tek ties tty A, Yeo. 


@. Amd the bank did not receive any benefit? A. he, oir, 
Q. Will you explain to the court and jury just what you 


know about it? 
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lr, Blward: Before that I had just one question to ask. 
Q&- De you know to whose account personally that went? 
Ar. Newman: I object to that question. 
The Court: If he knows he many answer yer or no. 
A. I do. 
ir, Blward: To wiese account did that $4700 go? 
A. Te Bruno Aowaleski. 
Er. Kewman: ‘| object to that ond move the anewer be strickel 
The Ceurt: Overruled, * . 
Again, in the course of the examination ov defendant's 
witness, Tomkiewlesz, with reference to the disposition of the money 
obtained from the savings account of plaintirr, the eourt said, 
after cross examining the witness at length: 
"Let the record show that the witnese testilied that there 
was mo record of it ir the bank, an‘ that the bank never had the 


use of it. The deposit s.ows it was deposited in the name of 
Brune Kowsleski.* 


The right of trial by jury amounte to little wbrre the 


court manifests an interest and indicates that his syepathies are 


with one of the parties, Dunn v, Paovle, 172 Ill. 582; People vy. 
Lurie, 276 Ill. 630; Fardridge v. Cutier, 104 111. Anp. 39. The 


defendant was represented by able counsel which made it unnecessary 
for the court to assist in the trial of the case, 

Complaint te also made as to the ruling of the court 
on the admission of evidence, and this assignment of error must alec 
we think, be sustained, in that the court over objection received 
evidence of several witnesses to the effect that there was a custom 
in Ghicago that presidents of banke were not given power to borrow 
money in behalf of the banks. This evidence was received without 
laying any proper foundation by showing that the practice wae uni- 
form, leng established, generally acquiesced in, and so well known 
as to induce the belief that the parties contracted with reference 


to it. Turner vy, Dawson, 5O 111. 85; Papin v. Goodrigh, 105 111.36; 
Packer v. Pentecost, 50 Lil. App. 225. 


Complaint is also made that the court erred in the 
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giving of inetructions at the request of defendant. In partieue 
lar complaint is made of instruction No. 3, by which the court 
inetrueted the jury as follows: 


"The court further inetructe the jury as a matte r 
that the mere fact that the plaintirr vor the sum ef ba700 
to B. F, Kowaleski, if the jury believes from the evidence 
that the plaintiff did so pay it, and &. FF, Aewalegki ras 
acting as preaident of the Sherman Park State Bank, and if th 
jury believe from the evidence that he was oo seting, does net 
obligate said bank to repay said sum to said plaintify unless 
the jury further believe from the evidence thatvthe eaid 5.7. 
Kowaleski at the time of reeriving eaid money was acting on 
behalf of said bank and within the scope of hie apparent au- 
therity as president of anid bank; and if the jury believe that 
said 3B. ¥. Kowaleski in receiving asid money was not acting 
within the scope of his apoarent authority as prenident of the 
bank, but in receiving such money was acting in his personal, 
individual capacity, then the bank ie not liable and plaintiff 
cannet recover." 


Complaint is also made of inatruction lo. 7, which is 
as follows: 


"The court furtaer iuetructs the jury as a satiter of law 
that befors the nlaintifr can recover in this caee, he must 
prove the following three tuinge by preponderance of greater 
weightor the evidence: first, that B. ¥. Kowsleski then and 
there represented to the slaintir? that he wae borrowing said 
money on behalf of the Gherman Park State Dank; second, that 
plaintiff gave the money to B. FY. Kowaleski, believing that he 
was loaning it not to B. ¥. Kownleski, but to the Sherman Park 
State Zank the defendant; and third, that B. 7, Aowaleski then 
and there had authority from the said Sherran Park State Dank 
te borrow money on its bevualf. If the plaintist Saile to prove 


any one of said three things by = preponderance of the evide nog, 


the jury shall find the iseues for the defendant.” 

One of the precise pointe in issue between plaintiff 
and defendant was whether this woney was given to bruno Kowaleski 
or to defendant bank, and it will be noticed in both these instrue 
tions the court asoumed and inetructed the jury that the money vas 
given to Bruno Kowaleski. These instructions were objecotionable 
for this reason and for the further reason that while they directed 
a verdict they entirely ignored one of the theories upon which 
plaintiff based his right to recover, namely, that defendant is 


liable for money had and received. Sullivan y, Bddy, 164 Til. 
391; Downey v. Palmer, 287 Ill. 42. A peremptory inetruction is 
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improper which ignores any theory of the case upon which e 
plaintiff might recover, Alton Wight Co, v. Oliver, 217 (11. 18: 
bLioyd v, Matthewa, 119 Ili. App. 546; Hantonya v, “idbur Lumber 
&s-, 251 121. App. 364, 

There are many other errors assigned and argued whieh 
we deem unneceassry to discuse at length. Those already pointed 
out are so serious as to require a reversal of the judgment. 

The jucgoent is reversed and the cause remanded for 


another trial. 
REVERSED ABD REMANDED. 


MeSurely, >. J., and O'Connor, J,, conour, 
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PRANK KAVKA and FRANCES KAPKA, : 


Appellees, ) jf a ee 
)/ APPRAL PROm MUSTetpaNCouRT 
ve. ie a oe 
) “OF CHICAGO, 
SARAH B, PETERSON, ) 
Appellant, ) | 
DL, 
Kes Sa = \ ¥ ' re ba ; 


MR, JUSTICE MATCHETT DKLIVERED THE OPINIGN OF THY COURT. 


Plaintiffs eued to recover a balance alleged to be 
due on sccount of a deposit of $5,000 made with defendant under 
the terme of a certain lease executed May 22, 1924. The lease 
demised certain apartments known 4@ Hos, 4654-4656 Kenmore avenue 
and Nos. 1047-1049 Leland avenue, Chicage, for a term of tm year 
beginning June 1, 1924, and ending Nay 31, 1934. From June l, 
1924, until September 30, 1924, the rent reserved was §900 per 
month and from September 30, 1924, until the end of th lease 
$1,000 per month. 

Plaintiffs defaulted in the payment of the rent. 
April 21, 1928, defendant filed a complaint in foreible detainer 
against plaintiffs and on May 16, 1924, recovered judgment for 
possession. May 31, 1925, a writ of restitution iegued on the 
Judgment and plaintiffs on that date surrendered possession of 
the preuises, with the exception of certain parte thereof occupid 
by subtenants, the terme of whoee occupaney are in dispute. 

Plaintiffs claim $5,000 with interest from the date ef 
Aepesit at five per cent per annum, less $2800 they admit wae due 
for rent of the demised premises at the time of the surrender of 
the same on May 31, 1924. 

Defendant filed an affidavit of merite asserting her 
right to retain all of the deposit in satisfaction of her damages 
en account of the violation of certain covenants in the lease by 


. “Plaintiffs. Ghe averred that under a paragraph of the lease she 
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was entitled te $50 per day from May 16, 1928, until the restora- 
tien of the premises; that plaintiffs comaitted waste while in 
possession to her damage in the amount ef $600 by converting to 
their own use tro gae ranges and two refrigerators belonging to 
defendant in the value of 3100 and by rewoving thirteen washtowls 
and other plumbing and plumbing equipment whieh eost $800 to ree 
place; that at the request of plaintiffs she allewed them to pay 
rent at the rate of $900 per month for the months of November and 
December, 1927, and January and February, 1928, instead ef $1,000 
per month as provided by the lease, and that the agreement to make 
such allowance was without consiteration and void; that plaintiffs 
were indebted to her in the sum of $460 for unpaid rent for these 
months; that plaintiffs had paid mo rent whatever tor March, April 
and May, 1923, and were indebted to defendant for 93,000 for the 
unpaid rent for said months; that they paid mo rent which accrued 
after May, 1928, and were indebted for rent for said peried and 
until they restored deféndant to possession, at the rate of $50 
per day. 

Defendant admitted that plaintiffs made demand on or 
about June 4, 1928, for the payment of $3206.75, which she refused 
to pay. 

The cause was tried by the court and there was eo find- 
ing against defendant with damages sevesced at $3437. Thereafter, 
en March 8, 1928,plaintiffs remitted 3561.62, and the court en- 
tered a final judgsent againet defendant for $3075.34. The court 
entered particular findings as to the different items claimed by 
the parties, The errors assigned and argued relate to these find- 
inge. 

The court found that plaintiffs were entitled to re- 


gover interest upon the deposit of $5,000 from hay 22, 1924, and 


-it is urged that thia finding is erroneous. 
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The agreement with reference to this deposit in capye 
ered by the 15th clause of the lease in evidence, which provides 
that the lessees agree to deposit with the lessor, “as security 
for the faithful performance of the covenants and agreementa of 
this lease,” $5,000 concurrently with the signing of the lease, it 
being agreed that if the lessees paid «ll the rent as it decame 
due by the terms of the lease and perfomed all the covenants 
therein contained and should keep the building in good condition 
and repair as therein provided and deliver same at the end of the 
term in good condition and repair, the lessor “agrees to apply the 
amount so deposited in payment of the last rive-twelfths (5/2) of 
the laet year's rent," but that in the event of the default of the 
covenants in the lease, or any of them, the lessor should have the 
right to cancel the lease, notwithstanding the deposit of security, 
and "may retain any unpaid balance that may be due for rent under 
the terms of this lease, and it is especially agreed by and between 
the parties hereto that the said sum of Five Thousand ($8000.00) 
Dellars, shall upon canceliation of this lease for default in any 
of its covenants, be applied by tie said Lessor in satisfaction 
of her damages by reason of such default, it being mutually under- 

_ Stood and agreed by all the parties hereto that the said sum so 
deposited is and shall be her liquidated damages and not a penalty." 
This provision of the lease ie contained in a rider 
attached thereto. It contains no provinion requiring the payment 
of interest, and the general rule seems to be that in the absence of 


an agreement to that effect a defendant cannot be charged with ine 
tereat on money so deposited. Johnson vy, Bnglestein, 256 111. App. 


215; In Re Cromwell's Eotate, 169 A. ¥. Supp. 204; 36 Corpus Juris 
2a, par. 1074. 
It was stipulated on the hearing that the deposit was 


- Paid by plaintiffs to Whiteside and Wentworth, the age ts of de- 
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fendant in the transaction, at the request of defendant and that 
the payment was made by a cashier's check to the order of Frank 
Kafka and endorsed by hin, The check was deposited by Whiteside 
and Wentworth in their account in the Chicago Trust Company and was 
retained by them in payment of their commissions, Plaintiffs argue 
that this amounted to 4 conversion of the fund by defendant and 
that plaintiffs are entitled to recover intereat upon that theory, 
eiting Rosenbaum Bros, & Co. vy. Drumm Comm, Uo,, 176 lil. App. 205, 
and other eases announcing the rule there stated, 

The argument of plaintiffs is based upon the theory 
that they wereentitied to have the deposit kept as a separate fund, 
but the obvious anewer to that argument is that the agreement did 
not so provide, Moreover, it appears that the cheek in question 
was turned over to the agents of defendant with the consent of 
Frank Kafka, the maker, and, as defendant points out, the statement 
of claim nowhere avers a tortious conversion and that issue was not 
raised by the pleadinge. We think the court erred in allowing in- 
terest upon the deposit. 

Defendant contends that she is entitled to an allo¥- 
ance of $400 on account of a rebate of $100 per month allowed to 
plaintiffs on their rent for the months of November and December, 
1927, and January and February, 1928, The evidence shows that 
Whiteside and Wentworth, defendant's agents, wrote plaintiffs 


as follows: 


“Chicago, Noveuber 2nd, 1927. 
dr, Prank Kafka, 
1047 Leland Ave., Chicago, lilinois. 

Dear Sir: ¥e ure authorized by the owners of your buiiding ® 
rebate your rent one hundred doliars ($100.00) per month for 
the months of November and Decewber, 1927, and also for the 
months of January, February, Mdreh and April, 1928, 

The indications now are that by May 1 next, conditions 
will have improved very materially, #0 much 80, in facet, that 
thereafter you should have no disficulty whatever in living up 


to the terms of your lease.” 
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The evidenos alse shows that thereafter during these 
four months, 4efendant's agents billed plointiffs for the rent at 
$1,000 ver month with a rebate of $100, leaving « balance of 
$900, for which they gave receipts os paid. Defendant argues tha t 
this reduction was without consideration; that the whole agreement 
was not executed; that the ogreement was a unity and that since it 
was executed only in part by plaintiffs, defendant is emtitled te 
@ return of the $400 heretofore allowed. Defendant cites to this 
point Ostrander v, Ssott, 161 111. 330, and other cases stating 
the rule there announced. 

She concedes that an agreement to make a gift, such 
as this, when fully executed is binding and that the lew will net 
undo it, but urgee that in cases where tie agreement is net executed 
or executed only in part, the law will treat it as weid in toto; 
that the agreeuent here was for six months, but that since plaintiffs 
failed to pay any rent for hareh or April, they are not entitled 
to retain the omount already received by way of rebate; in other 
words, that the promised gift was a unity, and not having been 
completed, was not binding on defendant. If it were conceded that 
the gift made by defendant was a unity, there would be merit to 
this contention, but the evidence here discloses, we think, not @ 
gift ae a unity but » gift of separate and distinct items each 
month, and when the same were paid and accepted we think the gilt 
was in each case cowplete and irrevoeable, For that reason we 
think this claim eannot be allewed. 

Defendant alao contends that ehe is entitied to retain 
from the deposit an item of $472.05 which wae expended necessarily 
by defendant in repeiring the plumbing and repleeing certain wash- 
bowls which were removed from the prewises by plaintiffs after the 
expiration of their tenancy. ‘The lith clause of the written lease 


- provided that the lessees should have the privilege of making such 
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improvements, repairs and siterations as might be necessary to make 
the demised prawisea suitable fer hotel or roowing house purposes; 
that the same should be done in a workmanlike manner and entirely 
at the expense oft the lessees and should Gompiy with the lawa and 
ordinances and that the plana and specifieations should be first 
submitted te the lesser for her approval. ‘The washbowls were in- 
stalied at a cost of $646.1" and replaced by defendant for the 


amount now claiked by her. ‘hey were sold by plaintilte at an 


auction held er the day they vacated the pramises. The faet that 


it was deemed necessary to secure the persiesion of the landlord te 
inetall these bowls would sem to indicate that it was the inten- 
tion that they should become « part of the building, and it 4e aife 
ficult to underatand why, if it was the intention of the parties 
that the tenant should have the right to remove them, the lease 
4i4 not eo provide, Pisaintirr Frank Kafka teatiried te the effect 
that at the time these bowls were put in there was no plumbing te 
connect them with, but that plsintiffe had the plumbing put im; 
that when they were taken away he une the people whe bought them 
disconnected them ani left all the plumbing with which they were 
connected. 

Even if it is conceded that these fixtures were re- 
movable, section 35 of the Landlord and Tenant act ( (mith-Hurd's 
Tll. Rev. Stat., chap. 8, p. 1796) would seem to require the re- 
moval therecf during the term ef the lease, We think, however, 
that the bowls thus attached to the premises by the tenants became 
& part thereof and that defendant is entitled to credit for this item, 

Defendant also makes claim for an allowance of $28, 20 
for repairing leaks in waste pipes, but an examination of the record 
@iecloses that the evidence ae te the smount of this bill was ob- 
jected to by plaintiffe and the objection was sustained by the 


court, and apparently the attorney for defeniunt acquiesced in this 
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ruling, The item will therefore be disallowed, 

Defendant also slaime the right to retain the sum of 
$57.35 expanded by her after plaintifts removed from the building 
in repairing certain plastering and also $220 exnended in repairing 
the back porches on the premises, | 

Under the 2d ond Oth clauses of the lense, the lessees 
covenanted that they had received the preniser in good condition 
and would eo maintain them; that upon the termination of the lease 
in any way they would yield up the prembses to the lesser in good 
gondition and repair, loss by fire and ordinary wear excepted; that 
the lessor should not be obliged to incur any expenses whatever fer 
repairs or any improvements, but that the lessees at their orn exe 
pense would keep all improvements in good condition, 

The evidence with reference to these two iteme is con- 
Tlicting. The court speciiically found against defendant on them, 
and we are not constrained to hold tnat the finding ie against the 
manifest weicht of the evidence. 

The larger item in controversy between the parties 
arises, however, from the contention of defendant that under the 
provisions of the lease she is entitied to damages of $50 per day 
from April 3, 1925, the date upon which judgment for possession was 
entered, until May 31, 1924, at which time plaintiffe removed from 
the premises, whe claime on thin account $2,900, 

Plaintiffs concede that a rental of $1,000 per month 
is due for Mareh, April and Kay, 19245, but defendant contends that 
after the termination of the lease, which the parties seem te agree 
was on April 3, 1928, as stated in the notice of defendant, plain- 
tiffs were liable wider the Sth clause of the lease, Hy this clause 


the lessees agreed: 


"At the termination of this lease, by lapse of time or 
_ otherwise to yield up immediate possession to said party ef the 
*  firet part, and failing to do so to pay as liquidated damages for 
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the whole time suid possession is withheld the sum ef #80.¢ 

day; but the provisions of this clause shall not cont ee 
waiver by said party of the firat part of any right of re-entry 
as hereinafter set forth; mor shell the receipt ef sai! rent or 
any pert thereof or any other act in affirmanee of the tenaney 
operate as a waiver of the right to forfeit this lease or the 
term hereby granted for the term still unexpired for any breagsh 
of any of the covenants sued on.* 


Defendant cites Farley v, Anight 
So., 223 I11. App. 317, and Poopers v. Meayher, 148 Ill. 19°, in 


suppert of thie contention. 





The reeord here is devoid of aiy proof of damages 
through the withhol4ing of powression cther than for the use and 
eceupation of the premises, the evidenee does not disclose sugh 
wrongful holding over an appears in the onsen cited and relied on, 
and in the Farley case there was an emphatic dissent by one of the 
Judges. The defendant here undeubtedly had the right under the 
terms of the lease to declare it terminated, but she did so at o 
time when she had in her own hande so sum of money balonging te 
plaintiffs more than sufficient to pay any rent which had accrued 
end wae unpaid, The omount of her damages sre easily ascertainable 
and under these cirgumetances wv tiink it must be held that this 
provision ef the lense ie a penalty oid that plaintilYs are liable 
only for use and cecupetion. 

A subtenant of plainti'fs, one Proudlove, remained in 
possession of a part of the premises after Hay Slat and until Auguat 
26th, when he wae put out through forcible entry and detainer pro- 
ceedings instituted by defendant. Defendant proved the rental 
value of the premises during that time to be 9120 and alse mate 
Claim against the deposit for the expenses of both rorelble entry 
and detainer suite. ‘the finding of the court was that /«roudlove 
Femained under a new agreement with defendant's a, ents for another 
lease, and there is evidence teniing to sustain that contention. 
These claims must therefore be dissllowed, 

; The account between the parties may be stated as 
follows: 
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Defendant, Sarah EB. Petorson, is debtor to the snount 
of the deposit without interest $5,000.00 


Plaintiffs, Frank Kafka and Francee afka, 
sre charged with the unpaid rents for 
Karch, April and Hay at the rate of 


$1,000 per month, $3,000.09 


{2 


Plaintiffs are charged with the 
amount expended by defendant for re- 
pairing plumbing and replacing wash 


bowls removed by them, a A72,05 

Total, —S478.06 
Leaving a balance due, ior which plaintiffe 
are entitled te reeover, $1,527.95. 


The judgment of the Municipal court will therefore 
be reversed with a finding of facts and judguent here against 
defendant, Sarah &. feterson, and in favor of plaintisfe, ror 
$1527.95. | 


’ BEVERSED VWITH FINDING OF Facts 
ABD JUDGMERT HERE, 


HoSurely, P. J., wid O'Connor, J., coneur. 
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33824 FINDING OF FACTS, 

The court finds as facts that on Kay 22, 1924, de- 
fendant, Sarah B. Peterson, demised and leased te pladntiffs, 
Frank Kafka and Francee iafka, certain improved premises in the 
State of Illinoie at a rental of $900 per month for the first 
four months and $1,000 per month for the balance of the term, 
payable in advance on the first day of each month; that said 
lease wae to begin on the lst day of June, 1924, and wae for a 
term of ten years; that as security for the faithful performance 
of the covenants and agreements of the lease, plaintiffs deposited 
with defendant the sum of $6,000; that plaintiffs defaulted in the 
payment of rent; that by reason of such default defendant elected 
to terminate the lease, sued plaintiffs in foreible entry and de- 
tainer and obtained judgment; that plaintiffs surrendered said 
premises on May 31, 1928; that defendant became and is liable to 
plaintiffs for the amount of said deposit less such items as she is 
entitled under the terms of her agreement to retain in satisfaction 
of her damages; that she is entitied to retain $5,0.0 for rent and 
use and occupation of asid premises by sald plaintiffs prier to the 
eurrender of the same and the further sum of $472,05 necessarily 
expended by defendant in restoring certain fiutures which were 
wrongfully resoved by plaintiffs from the presises prior to the 
surrender of the same; that there remains a balance due from de- 
fendant, Sarah 2B. Peterson, to plaintiffs, Frank Kafka and Frances 
Kafka, of $1527.95, for which said plaintiffe are entitled to 
judguent against Sarah B. Peterson in thie court. 
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JAHES PETRULAS, 
Appellee, 

Ve 
JULIUS SALK, HARRY SALK 


and MAX WARD, 
Appellants. 
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MRe JUSTICR MATCHAT® LELIVSRAD THA OPINION OP THE COURT, 


Petrulae sued defendants, alleging the wilful, malicious, 
tortious em fraudulent conversion by them of certnin goods and 
chattels, the property of plaintiff, to his damage in the sum of 
$3,000. 

The affiduvit of merits cenied thet plaintiff wae the 
owner of these goods and chattels or entitled to the possession 
ef the same; averred thet no demand had been mace by plaimtiff fer 
the same, and denied any intention to cheat or defrawl plaintiff. 
The affidavit admitted thot a Kimball piano belonged to plaintiff, 
but asserted that they had repeatedly requested pleintiff to remove 
it. It further averred that the electric sign mentioned in the 
statement of claim was purchased by plaintiff under an agreement 
that it should become the property of defendants that with the 
exception of the piano and the electric sign, the goods and ohattels 
had become a part of the renl estate owned by cofendants and lensed 
to plaintiffs thet the lease had been cancelled and surrendered by 
mutual agreement of the parties on July 9, 1928, and that with the 
exception of the pinno and sign the chattels were part and parcel 
of the equipment which wos originally lensed to plaintiff, together 
with the theater on the premince; that this equipment wae not the 
property of plaintiff but he woe permitted to use the seme in the 
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operation of a theater umder the terme of the lease and was obliged 
to deliver up this equipment or to replace it upon eurrender or 
termination of the leane. 

There wae a trial by the court amc a finding for plaintiff 
amd judgment thereon in the cum of 1970, motions for a new trial md 
in arrest having been overruled. 

Some of the uncontradicted facts appear to be that defendant 
are the owners of a theater Suilding situated at 5034 “est Chieago 
avenue ami known «a the *) eneeds Theatre .° Plaintiff occupied 
these premises under a lease dsted September 7, 1925, mace prior to 
the purchase of the premises by defendents and the continuation of 
this lense made after the purchsse by defendants and dated November 
23, 1926. Pieintiff wae unable to pay the rent for the months of 
May end June, 1925, and ot the request of defendants gave hie notes 
therefor. 4s plaintiff was unable to make further payments, on July 
9, 1926, the parties entered into a written contract whereby plain- 
tiff agreed to surrender the premises and dcfendants agreed to cancel 
the lease as of that date and else to cancel the notes which had been 
given for rent unpaid for the months of May and June. The notes were 
at thet time im the hands of the <ystin Realty Company. 

Thus Sutre the facts seems not to be disputed but the 
evidence ac to other occurrences in decidecly contradictory. It 
seems that the agreement was executed ot the downtown office of 
defendent Ward, who is e« lawyer, ami the evidence of plaintiff shows 
that after the execution of this agreement, Mr. ‘ard suggested that 
they go to the theater; that when they got to the theater there wae 
@ paper on the door and a custodian in the theater; thet they went 
into the theater and turned the lights on and inspected it, and that 
Ward said to George Petrulas, a brother of plaintif’ who represented 
him at that time, "I want to have what is mine, and whet is yours 
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is yours;" that on the next day George Petrulas, im company with 
Keappakostas and Makris, went to the building and asked “ard to 

give him the keys so that he could take out these goods and chattels 
which consisted of electrics] equipment; that ‘ard then seid to him 
that he hed chenged his miné ané would not cive him anything; that 
Petrules then ssid thet he would Aave to go te the court am that 
Tam said, “Only they can pass my body out from the place, but not 
those things.” 

This evidence, as weli as other teotimony was offered in 
behalf of plaintiff, temcing to show a demand for the goods and a 
refusal and also tending to shew admissions by defendants that plain- 
tiff was the owmer of the goods ani chattels. ividence to the con- 
trary was offered by defentants. -4ppnrently, the trial court was 
eonstraine. to find for plaintiff by reavgon of umcontradieted evi- 
denee vhich showed thet defentante levied a distress sorrant against 
Plaintiff and his brother os the owners of these goods ané chattels 
on July 14, 1928, filed the same im the Municipal court on July 16, 
1928, and caused a summons to be issued againet them om a demand 
fer rent im the owe of $459.94. This demand was verified by the 
affidavit of = clerk in the office of defendant ‘ard. Om July 21, 
1925, this suit upon the motion of defendants eas dismissed. 

At the conclusion of the evicenee, defendants submitted 
certain propositions of law and fact, om which they demanded the 
ruling of the court. They asked the court to find as a matter of 
fact that defemdant Yard cancelled the original lease amd the 
extension thereof and the judgment note accepted by plaintiff to 
evidence rent in arreare upon surrender of poscession of the demised 
premises and fixtures om July 9, 1923. ‘md further thet no demand 
Was mace by pleintiff or his agent for any of the fixtures contained 
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in the demised premises. The court refused to so hold, stating 
that the first part of the propogition wae of mo significance at 
ell amd that as to the latter he would have to find, “No.” 

Defendants eekec the court to held as a matter of law 
that the plesdings in an action of distress for rent, wherein no 
service had been had and which wee dismissed om motion of a plaintiff, 
could mot be cometrwed as proof of the title te the property in 
an action in trover wherein the plerdings in the case disposed of 
were offerec in evidence. The court refused to so hold. 

Defendants asked the court to hold that the proof of 
conversion in an action in trover must show a positive tortious 
act which deprived plaintiff of his property permanently or for a 
definite time and tht the refueel to deliver the property must be 
absolute and smount to denial of plaintiff's title to tLe poseession 
thereof. The court so held. 

Defendants asked the court to hold as a matter of law 
that the meaeure of damages in an action in trover wos not the price 
ef the property claimed to be wrongfully withheld from plaintiff but 
the measure of dameges was the fair market velue at the time of 
the conversion, and the court so helde 

Defendants cite many suthorities as to propositions of law 
with reference to actions in trover, concerning many of which there 
is no controverey. 

It ie urged thet the record fails to show eufficient proof 
ef the demand for property, but we think otherwise. Moreover, the 
levy of the distress warrant was illegal, and we therefore think no 
¢emand wee necessarys Werner v- Nopieguet, 44 111. 522; Bates ve 
Hallinan, 220 Ill, 21- Again a demand would have been unaveiling. 


National Bond and Investment Vo. v- Lakous 230 111+ \pp+ 608) Eee & 
Shepell v. Penne Cos, 291 Ill. 248. 
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Defendants contend that it was error to admit the distress 
warrant in evicence, citing Gocfrey v. Dixon ower & Light Coe, 
247 Ille 124, and other essen. There is no merit to this contention. 
The case turned entirely upon issues of fact, and the judge who 
saw and heard the witmesses hac great advantage in determining those 
iesues which this court does mot possesse His finding io entitled 
to the snme weight as the verdict of » jury, and we cemmot on any one 
of the issues of fact any that the finding is manifestly against the 
weight of the evidence. 

For the reasons indicated the judgment is affirmed, 

APPIRMED « 


Melurely, Pe. dey amd O'Connor, J., coneure 
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PEOPLE oF THE stars A¥ IgLINOIs 
ex rel, Thomas J, Cfughyin, —— 
Appet lant, " 


vs, 


CITY OF CHICAGO et al., 
Appellees, 





ER, JUSTICE MATGHETT DELIVERED THE OPINION OF THY COURT, 

Caughlin filed an amenied petition on December 9, 1927, 
praying that a writ of mandaaus issue direeted to the City of Chie 
Gago, the Civil Service Commissioners and General Guperintendent of 
Police thereos, commanding them to restore him to the position of 
captain of police in the police department of the Cit, eof Chicago, 
to place nie name on the payroll of said office and to expunge from 
the records of the Civil Service Commission the report of his reelg- 
mation of said position and the order of the Civil Service Conmis- 
sion approving the saxc, aid that he be at onee assigned to duty as 
captaixc of police of said city, 

The defendants anewered, and the cause wae submitted 
to a jury. At the close of the evidence, th» court on motion of 
defendants instructed the jury to return a verdict for defendants, 
upon which the court, overruling petitioner's motion for a new trial 
and in arrest, entered judgment, which petitioner seeks te reverse 
by this appeal, 

There ia no diapute, we think, upon any material ques- 
tion of fact. It wae admitted upon the trial that the City of 
Chicago was a municipal corporation under the lawe of Illinois; that 
it had adopted on July 1, 1995, the Act of the Legislature entitled 
"An Act to Regulate the Civil Service of Cities,” and that since 
that time the City hae conducted its business in conformity there- 
with; that under and by virtue of the provisions of that law the 


City of Chicago created the department of police, ond that the 
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departuemt has been in existence ever since the adoption of the 
law, The petitioner became a police officer on Decenber 14, lees. 
He held at that time the office o/ patrolman, March 21, 1898, he 
wae made a desk sergeant, on August 29, 1906, lieutenant, and on 
February 17, 1912, captain, All of theese promotions were had 
under the provisions of the civil service law or merit system, and 
he remained a captain of police until October 15, 1925. ‘he ree- 
ord of the department contains a paper bearing the signature of 
petitioner, as follows: 
"Department of Police 
Chic 
Resignation and Retirement 
October 13, 1926. 
General Superintendent: I hereby tender wy resignation 
as a member of the police department of the city of Chicago 
to take effect October 15, 1925. Cause--<to take pension. 
(Signed) Thomas J. Cayghlin 
Kank: Captain 7 
Accepted: 
This 13th day of Cetober, 1925. 
organ A. Collins, 
General Suoerintendent, ” 
It further appeara that on October 9, 1975, at 3:80 
the 
Pp. m, the petitioner was notified by telephone to be in/Chief's 
office at 10:30 a. mw, on Hotober 10th. In response te that order 
petitioner went to the cifice of Morgan A. Coliins, the then gen- 
eral superintendent of police oi the City of Chicago on the morn- 
ing of Oetober 10th, om the 5th floor of the City ilall of Chicago, 
and saw him in his private office and no one else was present, 
Petitioner testifies that the general superintendent 
then said that he had sent for him and was sorry to have to ask 
him te resign; that petitioner asked him why, and the general 
superintendent said, "Well, we won't -- 1 want you to resign," 
Petitioner testified to the conversation that then took place, as 
Tollovs: 


"Well,' I suid, ‘Yor what purpose?’ ile anid, ‘We won't 
get into an argument. You will resign or I will destroy you 

- md disgrace you.’ I said, ‘What am I charged with?’ He said, 
"You will find out before the board.' I said, ‘I would like 
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Bentay "aan pias $e foe tha Saver’ tas ead, tga, "ah Se 
won't do you any good.’ Well,' I said, 'I am going to see 
him nevertheless, '" 

Petitioner went away telling the oiperintendent he an 
going tc see the mayor, and he says that the superintendent said, 
Well, it won't do you any good. I am going to right you and die- 
grace you if you jon't sign this resignation." Petitioner answered, 
“You won't either.” He further testified that he thought he could 
see the aayor but he couldn't; that he didn't see the superintendent 
again until the morning when the reeignation was signed, which was 
Ostober 13th, although his recollection was that it was signed on 
the 15th; that it bears hia signature and that he wrote bis name 
and rank on it and nothing elee; that the ehief hed it in hie hands 
when he went in; that he docen't know but surmised who prepared it; 
that when he signed it no one besides himeels and Morgan A. Collins 
Was present; that in that conversation Collins said, to him, "I 
will give you until Nonday noon,” or whatever day it was. “If by 
that time the meyor hasn't indicated that he wants you discharged 
and that he wants to keep you in the departuent, I want you to 
come in here and sign that;* that petitioner agreed, recognizing 
that "they had all the cardse;” that there was practically no con- 
versation when the paper was signed; that the superintendent handed 
the resignation to Him and according to hie agreement he signed it. 
He denies that he signed it voluntarily; he was then 54 years old, 
in good health and hae at all times enjoyed good health. When he 
signed this resignation he understood that it was hie resignation 
as captain of police and that it would have the effect of separating 
him from the service, but he says that he did not intend to resign 
unless compelled to; that he knew whether he resigned or not, the 
Fesult would be the same; that by speaking of the “cards” he meant 
that the administretion had decided that he was gone; that they 

decided to separate his from the service; that ‘the mayor refused to 
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see him, while ordinarily a police captain has access to the mayor's 
office at any time he has business there. 

He saye he asked the superintendent why he wanted 
his resignation, and the superintendent replied that he would tell 
him that before the trial board; that he knew that under the law be 
could go before the trial board, although charges had been pre- 
ferred agsinst him, but that he felt he was beaten before he went 
there; that at that time nothing was eald about charges; that he 
did not know the Federal grand jury had indicted him until the 
indictment was returned; that the indictment came a long time after, 
five or six months; that the newspapers had been threshing out this 
Vederal indictment; thst they hadn't threshed that out before he 
handed in his resignation; that nothing was communicated to him exe 
cept what Collins said, and that was indefinite; that Collins re- 
fused to tell him. 

He says that he thouyit the administration for a pure 
pose of its own wanted to gst rid of him; that he had seen that 
done before a great many times in the police departmemt; that he 
also knew that the action of the Civil Service department could 
be reviewed by the courte, if it was unjust; but that he could not 
afford to earry on a fight at that tice; that shortly after signing 
the paper the United States grand jury in Chicago indicted him, 
together with others; that the indictwent was jinally nol proesed 
November 10, 1927, and that the original petition in this case was 
filed on November 17th thereafter, Petitioner says he believed 
that things would be so manipulated that the Civil Service Commise- 
sion would discharge him regardless of any testimony that “I might 
be able to give;” that after his resignation he got his pension 


promptly and that he is stili getting it. 
Until the commencement of these proceedings petitioner 


‘dmeofar as the record discloses, made no effort to recall or disavew 








atti 0 od e640g4 nad atedgne polsoy a ghiwndges 9 ttite wd bon 
.ersdd agonlend end ont ute he, 20. sorrte 


Deteaw.of yw Sashantiisoqum od Dotan od ayes ol 


ie 
. 


flet biuow of taut bailows smmoaptoirngsa att bam .notioagion< etd, 
od wed end sebne tei womd on gat? (Atsod lait? eft ometed Jedd. wkd 
ety, aeod be soytute ageada ta <b\eod falst adt enated oo nian, 
dow of taped agtead paw of She) Of ser) ted gmk tontaga, howe % 
od g0ud javygtoda cvode Dine aan yaldtom amis tons @6 @add perede 
os? Litay od hodotont bed awl baoty sawed ont wont Jon, bib. 
sls oaks gaol a camo tannfoilas ale todd pooenudet sow Soemde tad, 
eldd Sue gnidan ws oad hevt stagugewon odd font yedinom ate to eve2 
bi @xolad tue fod hedewwid s ahead ya? sad jtapmip toad Jambet 
~m0 abi of petanbasaina aan gridison tualt ptottanglaet eld at bebsnd 
“0% antSiod sudt jothal iehnd mew dusts tow, , hind aebised some sqeq . 
puone m teks Line oo bowl, 

“Tue @ Met aghiatialnionn 24% dx,eorst an gat oye OB vi wy 
edd Moar bat od docs yah \o bts 4pm Of bouncy ath bo aaeq | 
ot sond (dmeas toneh ooiioy ond at souks ym sooty» aroled ogoh 
biuse daaatwerr voivts field sat io aeltow elf tadd wok oate 
Som biveo oti fads sud jtouhas cow st Vk ,atrnoe ait yd Dowelvet of 
galagie wedls ylesods dass jomie todd te Sayed & oo vrtee of bio te 
| pithss Gototbai ogac lt) as yusl, bow cadets hod sal odd togeg add 
paneer fon (isanls eww dupadathns am jodd pexedto diiw tadtegod 
@aw wnee elud af aoliizog Lagiyite ast todd hoe eT 
Daveliod of oxen Warts iol ,reMteor9ds AIL todmevod no beLey 
on imaod eodviwe Livi ond Jest Devatoasowm os od divow ayatdd fade 
Ig hee 1° Joa? quowlsan? Yow to aendotenet ahi syraconsh dinow make 
moivang ais toy of anivacpiaot ats welke goad “sovdy 1 RE 
ath gukigen Léhte at on sade inididadaill Me 
‘innate anita mansle 2p KOPeRROPMRNR, 988 SEIN! dant pail! 


_moranth. 20, Lingas 0¢ t%0'rto om. oem sromadent Mere, 9A ¥ | on 








the resignation which had been accepted. He now retains and enjeys 
all the benefits of the pension whish he obtained through the ore- 
sentation of his resignation, and ite acceptance by the officstale 
of the City, it is, we think, unquestioned low that in order that 
@ resignation may be complete and operative there must be an intene- 
tion to relinquish a portion of the ters of the office or employment 
accompanied by the act of relinquisiment, it ie go held in Biddle 
ys. Willard, 10 Ind. 62, upon which petitioner relies, That is a 
case, however, where a resignation in writing was delivered on 
August 4th to take effect in January of the following year, and 
the court held (consistently, w= think) that there was no vacancy 
in the office until January. It may also be conceded to be the 
law that a resignation from an office or employment procured by 
fraud or coercion and delivered without the intention on the part 
of the person resigning to relinquish tie sifice, whion he in fact 
refuses to give up, is either void or voidable, ss was held in 
State ex rel. Ladeen, 104 Minn, 25%, another ease cited by petitioner 
In that case, however, the member of the school board whose reeigna- 
tion was obtained acted immediately and refused to relinquies his 
office, Here, the petitioner not only relinquished the employment 
but took the benefit of hia resignation in the way of a pension 
ebtained only through the delivery and aceeptance of his resignation. 
Petitioner's case is clearly distinguishable from People 
@x rel. O'Conner vy. Harding, 224 111. App. 194, the only Dlinote 
ease cited in his benalf. It appeared in that case that on July 5, 
1916, the relator, under circumstances somewhat similar to which 
petitioner here testifies, delivered to the city comptroller = letter 
signed by him, in which he tendered hie resignation as ehie? clerk, 
"to take offeet immediately upon my failure to report for work at 
any time.” This letter was held by the comptroller until January 


io, 1919, without any action being taken on it. As the evidence 
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shows, the relator having become seriously 411 and cenfined to his 
bed under the care of a physictan and wan unable to revert for duty. 
The resignation was thereupon accepted, and when upon recovering 
from his illness, he resorted for tuty he wae led to believe that 
he would be restored to office and because of promises to that ef- 
fect delayed making a formal demand fer restoration until July 7, 
1929. The seeond division of this court held that under these 
cireunstsnces the resignation could not be said to have been 
given vy the party of his own free will; that he might have repudé- 
ated the resignation at any time; that in order to constitute a come 
plete and operative resignetion there must be an intention to re- 
linquish 2 part of the term aecompanied by the act of relinquish- 
ment; that fliness which was of so serious « character as to render 
@ person unable to perform the duties of his employment constituted 
@ sufficient cause for remaining away from duty during ite continue 
ange; that the comptroller wes not justified in treating the realg- 
mation of July 5, 1916, as absolute and accepting it on January 10, 
1919, and that the Civil Service Commission should not have approved 
of the action of the comptroller in so doing. 

It is ay case that the delivery of the 
Tresignation was conditional and that the lapse of time between ites 
delivery to the comptroller sand ite delivery by nim to the Civil 
Service Commiesion for acceptance was such that the withdrawal of 
the same might be inferred. There ie no such situation here, As 
already stated, the resignation wae given by petitioner only after 
investigation by him, and it was promptly accepted by the proper 
authority. Yor more than two years he has, without protest, 
acquiesced in that acceptance. ile at once obtained the benefits 
to be derived therefrom and even now retains and holds tuese 
benefits. He cannot under these clroumstances be neard to say 


: that the resignation was coerced under (uress, Moreover, uncer 
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the uniform holdinge of this and the Supreme court, the ciroume 
stances here upon the face o! the petition shew such laches as 
prevent the relief asked for, A few of the many cares which 
might be cited wre Kenuaaily v. City ef Chigago, 2% Til. 488; 
Behyltheis vy. City ef Chicago, 240 Ill. 167; Preston vy. Gity of 
Chicago, 246 Ill. 26; People v, Burdette, 28% Ill. 43; MoAlevy vy. 
City of Chicago, 207 I)1. App. 350; Peowle ex re}. Mitghel) vy. 
City ef Chicago, °43 Ill. App. 100; People ox rel. Nolland v. Finn, 
247 Tll. App. 55. 

The judgment of the Superior court is affirmed, 


AFFIRMED, 


MeSurely, P. J., and O'Connor, J., soneur, 
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EMERY C, PRONGER et al. ) 
Anvellants, ) i j 
; ! APPEAL FROM CIRCUIL C 
vs, ; . § << 
\ f#) O# COOK COUNTY. | 
MILLARD k. RAUHOFF e al. “ia ) : } 
Appellee ) 7 
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MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 

Complainants on June 10, 1927, filed a bill seeking the 
foreclosure of a mechanic's lien. A general demurrer to this bill 
was sustained, and on March 21, 1929, an amended bill was filed, 
to which a general and special demurrer was also sustained. A 
second amended bill was filed on June 10, 1929. A general and 
special déemurrér to this bill also being sustained, complainents 
filed a third amended bill July 29, 1929. Defendants again demurred 
generally ané@ specially. The court upon hearing sustained the de- 
murrer, and complainants electing to stand by their bill, a decree 
Was entered that the same be dismissed for want of equity. This 
decree defendants seek to reverse. 

The ground oi the demurrer to the third amended bill 
was that complainants had failed to state facts therein tending to 
show that the suit was begun within four months after the time that 
the final payment for work done and material furnished was due, As 
complainants were sub-contractors, such statement of facts was neces~ 
sary in conformity with section 33 of the Lien act. Smith-Hurd's 
Ill, Rev. Stat. 1929, chap. 82, p. 1822. ‘Thies section has been 
construed by the Supreme Court in a case where it was held that a 
bill is defective which fails to aver such facts. North Side Sash 
& Door Co. v, Hecht, 295 Ill, 515. 

Complainants say that where, as here, the amended 
Pleading does not show on its face at what time the original 
pleading was filed a demurrer does not lie upon the ground of 


limitation of time for bringing the action, but that such defense 
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must oe raised by plea. They cite Lioyd v, Davis, 123 Cali, 348; 
Redington v, Cornwell, 90 Calii, 49; Kalieyer v, Wiptt, (Texas Civ. 
App.) 49 S. W. 1055, and from tuis jurisdiction, Brinks Express Co, 
vy, O'Donnell, 88 Ili. App. 459, and Wende v. Chicago City Ky, Co., 
271 Ill. 457. Jt way be granted that the rule for which complainants 
contend obtains in the practice under certain codes and in actions 
at law where it is desired to interpose the delense oi the siatute 
of limitations, However, as the case already cited suows, tue 
proceeding here is not oi that nature, The right to a mecianic's 
lien is purely siatutory, and the averment oi the facts set forth 
in section 33 are essential to the statement oi a cause of action 
under the statute in cases where that section is applicable. The 
Cases upon which complainants rely are not at all similiar and are 
not applicable here. ‘This point is controlling and renders a dis~ 
cussion of others unnecessary. North Side Sash « Door Uo. Vv. 
Hecht, 295 Ill. 515, is decisive. fhe prior pleadings having been 
abandoned by filing amended bilis, no cause of action on this 
record appears to have been stated until July 29, 192. 

The decree of the Uircuit court is affirmed, 


AFFIRMED, 


MeSurely, P. J., and O'Connor, J., concur, 
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WALTER G. MANON, formerly doing 
business as “anon & VYoodward, 


Appellee ) 
/ nde ynes Min 


OF CHICAGO 


(~ 





vs. 


ARTHUR ROSS and KARTHA ROBS, 
Appellants. ) 


HR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 

Plaintiff brought suit agsinet the defendants to ree 
cover $360 he cgluimed was duc him for broker's commissions for se- 
curing the exesution of a rritten contract by the defendants and 
ether parties for the eashunge of real ewtate. There was ao trial 
before the court and a finding and judgment in plaintiff's favor 
for the amount of Aie clsin, 

The record discloses that the defendants owned a 
Dungalor in Chicago an4 wanted to exchange it for other property and 
for this purpose subaitted it to the plaintits, whe was a real es- 
tate broker, After some negotiations plaintily presented to tne 
defendants a Slat building whose ownere wanted to exchange it for 
other property. After some negotiations « written contract was 
signed by the defendants and the owners of the Mat building for 
the exchange of their properties. The eonsideration mentioned in 
the contract, "hich defendants were to receive for their bungalow 
was $12,000 and it waa to recover three percent of this as com- 
missions that plaintiff? sued. The defendante refused te carry cut 
the contract for the alleged reason that the owners of the flat 
building had misrepresented the asount of rent that waa being re- 
eeived for the several flats. The defeniants sought to prove this 
defense and evidence was offered tending to show that the owners of 
the flat building, «t the time the aegotiatione were being curried 
On, represented that each of the four Slate was reted at $56 per 
" month and in addition there were rents derived from one or more 
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garages, while the fact was, se divelesed when the parties met te 
carry out the contract some time after it wae exeeuted, that the 
rent was but $438 per fiat, ineluding garages, Defendants! evie 
dence was further to the efiect that at tho time the ownore of the 
flat building made these representatione as io rents received, 
plaintiff's representative was present and endeavoring to bring 
about the execution of the contract for the exchange of the proper- 
ties; tut even the testimony of the two defendanta on this question 
is not entirely satisfactory. Arthur Kose's testinony is to the 
effect that the owners of the flat building represented to Mre. Koss 
that one of the four flats wav rented for $56 per month, vidence 
was offered on behali of the plaintis?® in rebuttal to the effect 
that three of the flats were rented tor $950, §55 and $56 respectively 
and the other was occupied by the owners, 

Upen a consideration of ail the evidence in the record 
it is entirely probable that the learned trial Judge was of the 
opinion that the defendants were repudiating their contract ‘or 
the exchange of the properties, not 206 much on the «ground of the 
ineome derived from the flat buliding as from thetr desire to be 
Felievwed from the exchange of the property. Upon a careful eon- 
sideration of all the evidence in the record we sre clear that we 
would not be warranted in disturbing the finding of the court in 
faver of the plaintiff. We are, however, o% the opinion that the 
amount of the judgeent is not warranted. The written contract exe 
outed by the defendants and the owners of the flat building provides 
that defendants' bungalow should be conveyed at a consideration of 
$12,000. The contract was executed by the owners of the two pieces 
of property. If expressly provides: "Thie contract shall be held 
by Kanon & Woodham” (plaintiff brokers) “ior the mutual cenefit of 


_ the par tles concerned, and after consummation thereof Manon & 
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Woodham shall cancel and retain thie contract persauently.” Sone 
time after the contract wan executed the fecllowiny paragragh was 
written on the back of it: 

"It is mutually understood and agreed that the price of 
aforementioned bungalow shall be Eleven Thousand Five ‘Nundred 
($11,500.00) Dollars instead of Yweive Thousand ($12,000.00) 
Deliars as heretofore set forth, ond purehase money mortgage 
adjusted accordingly. * 

This was signed by the owners of the two propertles, 
While the evidence ia not specific, we think it sulfieiently as- 
pears that this modification was agsented to by plaintisr, because 
‘the contract expressly provides it was held by him and there is no 
evidence to the contrary. ‘the consideration for ‘defendants’ bunga- 
low, $11,500 os modified, wae the consideration on whieh plain- 
tiff's commission should be based. three persent of this te 
$345.00. 

The judgment of the Municipal court is reversed and 
Judgment entered in this court in favor of the plaintiff and 
againet the defendantea for $346.00, The defendants will be re- 
quired to pay all court cosets, 


JUDGMENT REVERSED AND JUDGMENT  PTEARED 
IW THIS COURT, 


MeSurely, P. J., and ¥atchett, 7., concur. 
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DAN DEVSR and GARTRUDE Y. ° 
Defendants in 
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BR. JUSTICE G*COMNOR DELIVERED THR OPINION OF THR COURT, 


Plaintiff in Error. 


Dan Dever and jertrude 7. Dever, sie wife, filed their 
bill against a number of defandents seeking to nave two trust deeds 
executed ty them and conveying certain premises in Kockford, illi- 
nois, one to secure an igoue of bends in the sum of $300,000 ana 
the other to eecure notes in the cum of $40,000, set aside and de- 
clared mull «nd yveid and the bonds and notes delivered up and can- 
celled, amd for general relief, A. L. Galaman, one of the de- 
fendants, wes served with summons end was defaulted. Certain other 
defendants filed their answere and the couse was referred to a mas- 
ter in chancery to take the prooi’s and make up his report. The 
master heard the cvidenes, made up hie report, and afterwards o 
decree was entered sustaining the report amd granting the prayer of 
the bi11. Salguan, vio wili hereinafter be referred tc ae the de- 
feudant, o8 etated, vae @efuulted. He made no objections to the 
master’s report cr to the decree - in fact, none of the defendants 
made any objection to the decree entered hovember 25, 1925. The 
only ope queationing it is the deiendant Salzman, who sued out 
thie writ of error. 

The bili of complaint wns filed July 14, 1924, and eo 
far as it is necessary to state the allegations, taey are that the 
complainants were the owners of a viece of real estate located in 


* the eity of Reckford, Finnebago county, Lllineis; that the defend- 
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auts entered into s conspiracy whereby it vas represented that the 
defendants, or sume of them, voul? construct @ building on complain 
ants* property witheut cost or expenet te cemplalnente; that te do 
this it would be necessary for cemplainants to exeeute a trust deed 
te the property securing e bond ieeve of $300,000 ond snother trust 
deed securing mortgage notes in the sum ef $40,000, ¥bich wowla be 
@ junior lien on the premises; that complainants, relying on de- 
fendante’ promise, executed the trust deeds, bends ond mortoage 
notes and turned ther over to certain oi the defendants; that ne 
Building was ever construeted on the premises and that the defend- 
ante mever intended that she build idme would be eonstructed. The 
prayer of the bili wan that the two trust deeds, bonds and mortgage 
motes be delivered up «n4 cancelled’; that the defendants be en- 
joined from dlspesing of amy of the bonds or notes; that if any of 
the bonds or aotes had been transferred to bona Side omers, an 
aecounting be had. ‘There was alec a orayer for general relief, 

The master teard the evidence ani 14 appears from the 
decree, the evidence not being in the record, that $10,400 worth 
of bouds were held by bosa fide owners; that ai] but 4600 worth of 
the bonés were delivered up s24 cancelled except the $10,400 sbeve 
mentioned; that ali of the $409,000 mortgage notes vere delivered 
up and cancelied and a dcoree entored sustsining the sliegatione 
of the bili; that in addition to decreeing the canceliation of the 
trust deeds and the invalidity of the bonds an? notes except tae 
$10,400 ef the bonds, a personel dceree Tos mtered against cer- 
tain of the defendants, including Selsman, whereby they were re- 
quired to pay the $10,400 face value of the bonds, with interest 
thereon aggregating $4,034.75; rents complainants lost by toaring 
down an old building on the premises in the sum of $6420; life 


ee insurance preuium of $250 paid by complainants ir connection with 
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the transaction; $150 for revenues stemps: $99,%) for o bullding 
permit; $325 fer traveling expenses; $11,700 Ter attorney's 
fees; 7300 for receiver's fees; and $2,001 paid te the waster in 
chancery for his fees. 

The defendant Salgman sontendsa (1) that the decree 
is wrong and should be reversed because the findings of the de- 
eree cre at variance with the silegations of the bill; (2) that 
the prayer of the bill did not warrant the relief «ranted in the 
decree; and (3) that the bill charged the defendants fointly with 
fraud, cut the decree finds that one of the defentants so scharged 
was not gailty and that another, who was net a party to the suit, 
was guilty of being a eorty ts the conepirecy. 

The defendant Saleman centent: thet the bill prayed 
enly for the cancellation of the trust decds and the ben's and 
mortgage notes and that Re relied upon the feet that no decree 
Would be asked againet him excent that he (deliver up the mort- 
gage notes, which were 311 that he hod received, and that since 
all the notes vere surrendered end ommeelled it le awror to 
enter @ personal decree sgainst bim; that there were preyere for 
speeial relief in the bill, and thet omly sueh relief could be 
given. Thie ie not the law. Casgtevenus vy, Cagetevens, 2277 iil. 
847. It was held in thet care that unter o prayer for general 
relief the court might a ef warranted by the evidence and 
allegations of the bill, slthowgh the specific relief prayed for 
must be denied, We think it unneceseary to set forth the elle- 
gations of the bill or the findings of the decree, but it te 
euffictent to say that the allegations charged a conspiracy on 
the pert of the defendants, who defrauded the compiainante by in- 
ducing ther to execute the two trust deeds, bonds and mortgages 
above mentioned; that the complainants relied upon the defendantd 


promise te construct a building om complsinants' property in 
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Reckford, and that the defendants had se intention of as doing. 
Ohvieusly in these circumstmces the sourt wae warranted in de- 
areeing the cancellation of the tmist deeds, bonds ant sorteuge 
actes. Bor is there any merit in the contention that the cone 
S-iracy eAarged in the bil} was not proven because the deeree 
feund one of the defendants aete! in good faith, Youngoutet y. 
Bunter, 27 Ill, App. 15%. In that cane it is eadd (9.159): 

"The centention that the charge of conepiravy failed 
simply becauee seme of the parties to the bill charged there- 
with were digemiered out of the cane le wholly untenable. ‘The 
right te relief or « decree against suel defendante as were 
found implicated in the ceanpirnsy, and profited therefrom, 
ie mot impaired by the failure te establish the charge against 
ethern Aimmiesed out cf the cave," 

in the inetant case tue fact that one of the defend- 
ants wre found te lieve acied in good faith did not prevent the 
court from finding and decreeing the other defendants guilty of 
the conspiracy se charges. 

Per de we think that there is any merit in the ¢ene 
tention that the court was mot varranted in requiriag defendants 
to acecunt instead of rirst entering a decree that an accowating 
be nad ae the defendant contenis. We think the situation appearing 
from the bill and 4eeree warranted the court in referring the en- 
tire eatter te the saeter, ond no ebiection was sade to this proe 
cedure, Tae secount wan pot of all confiieting, ané oo for aw the 
receréd diselosee none of the defencante sede omy obsfeetion to the 
reference recuirine the manter to hear the case and meke his re- 
port. 

The defendant further o®ntomdgtuat the court erred 
in entering 2 personal decree against him. f° think this conten- 
tion must be sustained except ae to the court cosets, which inolude 
the receiver snd wseter fees. Ye think there was no warrant in law 


. for entering a personal decree for the $11,700 attorney's fees. 
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Whatever claim compl&imanto tisve ss to this item we think cannet 
be alloved in this ease. 3a far as ve are advised, attorney's 
fees cannot be alloved in a guilt exceot they are a matter of eone 
tract or their allevasee is warranted by statute. [t is net cone 
tented that there is any such contract or statute in this case, 
Comalainants, in supnert of their contention that the court wae 


warrant;:4 in entering a oersoneal di¢eree against Saleman an4 the 


ether defendants, cite the cases of opkins v. Snedaker, 73 (211. 
449; Valentine vy. Rioharat, 126 5. Y. 270; Milier v, Doran, 246 


Til. 200; U. S. v. Dunn, 263 J. 5S, 121, and Raynee vy, Sharp, 238 
Mase. 29. We think nome cf these esnes is in peint. The Hopking 
ease was a suit in enuity fer the resciasion of a contract for the 
exchange of lands uponm the ground of fraud. The court found that 
after the trancSer, which was fraudulent, part of the lané was 
transferred to imnecent varties. The contract wan set seide exe 
eept as to that sart of the land whic hed been conveyed to innee 
eent parties, omd a personal decree wae omtered against the de- 
fendent, cstiweted at an aseunt vaich the derendamt had given for 
the part ef the land he bad vo transferred. ils otter vrorés, it 
set 2side the deerce as far as this could be dene sid took from the 
S4efendant wll that he had wrongfully reeeived from the transaction. 
In the Valentine case, evil was vroushs to cance. & Gonveys oe of 
real cetate for fraud. After tue conveyance the property was mort- 
gaced end the euit sought to eancel this mortgage. The court found 
the mortgage was wade in geod faith and entered a money Juignent 
for the value of the land, not ae damages but as u substitute for 
the land itself. fo the eame effect are the otuer cases cited, 
from whieh it appears that « court of equity wils not in such 
enses pernit a defendant to profit by a fraudulent transaction. 

In the instant case, however, the defen iant Salzman 


- 


has not profited since all of the mertgage notes he received rere 
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turned in and cancelled and the trust deed securing thez was declared 
a nullity. The fact that the complainunts were reyuired to pay out 
large sums of money through the fraudulent conduct of Salgman and the 
other defendants, we do not think, under the allegations of the bill as 
amended, warrants the court in decreeing in this suit that such expen- 
ditures be paid by Salzman. 

Salzman further contends that he should not be held li- 
able except in a nominal sum for the costs of the procedure because 
all of the mortgage notes were delivered up and cancelled; but we think 
this contention is unsound. The suit was made necessary through the 
fraudulent conduct of Salzman and other defendants. They entered into 
an unlawful conspiracy to defraud the complainants. It was necessary 
for the complainants to tile a bill to clear their property and in 
doing so there was $300 costs for receiver's fees and $2001 master's 
fees. lo complaint is made that these fees are excessive or not 
Warranted under the law. We are therefore of the opinion that the 
defendant Salzman is liable for all court costs, including the $300 
receiver's fees and the master's fees of $2001. 

Salgman further complains that there are a number of 
findings in the decree reflecting on him that have no proper place in 
such a proceeding, but we think we would not be warranted in disturb- 
ing the decree on this account. This court is interested only in the 
property rights involved. 

The decree of the Superior court of Cook county is 
modified by eliminating the following items: $14434.75 bonds and in- 
terest thereon; $8420 lost rents, $250 life insurance premiums; $150 
revenue stamps; $99.50 building permit; $325 traveling expense, and 
$11,700 lawyer's fees. In all other respects the decree is affirmed. 
Defendant Salzman having through his fraudulent conspiracy necessitated 
the institution of the suit and the incurring of great expense by the 
complainants, will be required to pay costs in this court, 

DECREE MODIFIED AND AFFIRMED, 


McSurely, P. J., and Matchett, J., concur, 
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BMANUEL 8TRRM, ; 
Plaintiff in Srror, 


@oé LeAe © 26 
MR, JUSTICE O'CONNOR DELIVERED THE OPIWILOB OF THE COUNT, 
manuel Stern wae charged in an information (Lled 
in the Kunicipal court of Chicsgo witn making, uttering and deliv- 
ering a cheek drawn om the State Savings Loan and Trust Company of 
Quiney, lilineis, te the order of ayden, Van Atter and Schinmbeorg, 
signed by the Leonard Stores Company, inc., by the devenitant as 
its president, the defeninnt well knowing at the time that the 
Leonard Stores Company, Inc., did not have sulficlent funds on 
deposit in the Quiney bank to meet the cheek; that the check wae 
drawn by the defendant with intent to defraud Hayden, Van Atter 
and Schimberg out ef certain corporation bonds of the value of 
more than $15,000, and that the defendant did fraudulently obtain 
such bonds, the property of “Hayden, Van Atter and Schimberg, in- 
corporated, a corporation.” There was a trial before the court 
without a jury ani the defendant was found guilty “in manner and 
form as charged in the information." A few days afterwards jJudg- 
mént was ontered on the finding, in whieh it was adjudged that 
"Emanuel Stern is guilty of the criminal olfense of maxing, drawing, 
uttering and delivering o check, well knowing at the time of the 
making, drawing, uttering and delivering of emid check he did not 
have sufficient funds on deposit for the payment o' said cheek,“ 
and he was sentenced to pine months in the House of Correction. 
The defendant contends that the judgsent is wrong and 


should be reversed because there was no proot that "“dayden, Van 


Atter and Schimberg, incorporated, ® corporation,” whose bonds it 





i. wey Fe ogtat 
ay 


jin | die babes vel aaeRS 
Ree Ce | ine De Breese 


‘58: y) Ae d YG G S iw we ples ad eo aetb 
,PAUOO MET SO MUZHEIO MY GWA TEGRE WOMROGN® BOLVOUL . AM 

pails agideandtal ao ab hegre oow rede Sogmam.) © -ooxe gfde 

evided Dae nalvorta ,qutiam Mite anata. to, dimen, hagtadial wae Oh 

ke eseqaou GaW4R bas aaed agmtyad Gad] ont to wae) Aopila 9 whee 
wredabae’ Das Odd we¥ , cei iw godte ale et sahemte, eroalug 

be Fapbte ted odd WH yond , 4c cod. Genere beonget od? xd bogie. 

edd gate cate ove J Qnivard Liew, dnmbuw ted. ould, dapdteonay a€2) 

ae Bhact casks wt twe ovat too bth ..owk ,euegead>-coned? Steuned, 

tam denrio ati fads rapes 247 teem ef Aad qokap ait al. 22uogeb: 

‘YarcA an ,apdqell bewttoh of tanémdt Mle éaahap tod. ad os aww. 
) %@ sukev oft Yo shaod soltetwgzos aladied to tue graduated bam — 

: Atatde ylte Labatt C&S Aaehae' tod orp det? hae (000,848 ands. oxom 
7. oak \Qtedaiicd has wrtas aav .aabyak” te esteqets ost ,abaod Move 
ee eT ee ee ee 
fai ta Ee Ra, RENO Baw FaRbID TO OAs dem web, we: dinette 
abut amwnareed te mys weit A Mattei suit a begmamate ma mmK@R: 
fad? hoybubke wow of doksw al ,golocl?. ost) we Somede: ser deem 
 galweth ,gatiew Ro eome'tin Latimite oA te yttdwy ef ates@ Loum” 
8) eek Re nate oF Sar gatwoml: Aer" Lieesb & gatenntited! hug! gabe 
son 22d ef dorky dtew 1p YUTOTL ied dem yolietew ,gtiwesh ,gniden 
| P pihandia thaw 9 demwgem Ms KO StooAHd me Edo one 
pees) emma once ‘te wou oats ad assem ante ° boos 


a 2% MOAgE 





BU. Go 


—— = YY —_——~- 





i tawwel Oot. § “a 





was charged the defendant fraudulently obtained, was incorporated 
and that this is an essential fact which must be shown by the 
evidence. 

The only evidence we are able to find in the record 
om this question, is that « witness for the People testified; "I 
was employed by Hayden, Van Atter and Schimberg, incorporated, as 
sales manager.” And two exhibits were introduced, one a check 
signed by the Leonard Stores Company, Inec., by Bmaneul Stern, the 
defendant, its president, to the order of linyden, Van Atter and 
Schimberg, which was stamped on the back: 

"Pay to the Order of 
Central Trust Company of lllinois 
Chicago 
liayden, Van Atter & Schimberg, 
Incorporated,” 

and the other an invoice which wae delivered to Stern at the time 
of the sale of the bonds by “Hayden, Van Atier & Sehigberg, In- 
corporated,” which worde appeared printed at the top of the in- 
voice, 

We think this procit was entirely insulffieient. It 
has repeatedly been held that where one is charged in an indict- 
ment with having obtained the property oi « corporation therein 
named, the fact of the incorporation aust be proven “either by the 
charte®: oF articles of incorporation or by proot of user whieh 
means the exercise of corporate powers and functions," 


People vy. Struble, 275 111. 165; People v. Erittenbrink, 269 121, 
244; People v. Fryer, 266 111. 216. 


In the Struble case the indictment charged the defend- 
ant with receiving certain property knowing that it had been atolen 
from the National Fireproofing Company, waich was alleged to be = 
corporation. It was urged for reversal that there was no proof 
showing that the National Fireproofing Company was a co rporatien- 


The court there said (p. 165): 
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oenen innd thaws ak de oie r "that tae Nathan “Firepeeeting 

Company was a corporation, a: alleged in the indi otnent,=*#, © 
On the trial of the Struble case the bookkeeper and cashier of the 
Bational Fireproofing Company, upon being asked how the National 
Fireproofing Company conducted its business, anewered, “'As a core 


poration.’ There was no other proof upon this subject. The owner- 


ship of the propert) was e material averment in the indictment and 


it was necessary to prove the ovnership as alleged. People v, 
Aldrich, 225 111. 610; People v, Brander, 244 id. 26." 


In the Erittenbrink cause the indictwent alleged that 
Parke, Davis & Co., the owner of the property stolen, was a corpora- 
tion. A witnesewas acked whether Yarke, Davies & Co. did business 
as an individual, copartnership or ea corporation, and over ob- 
jJeetion the defendant anewered, "As a corporation.” The court said 
this was no preof but merely the opinion of the witness, 

in the Jryer case Fryer wae convicted, the indictment 
charging him with receiving stole: property knowing it to be the 
property of the Heid Company, 4 corporation. ‘he court there sald 
(p. 220): 

"There was no legal evidence that the Neid Company was a 
corporation, ac alleged in the indictment. Over the objection 
ef the plaintiff in error two witnesses were allowed to state 
that the Reid Company was 2 corvoration, but this was not come 
petent.* 

In the instant case there vas no proof that Hayden, Van 
Atter and Schimberg was incorporated ae charged in the information. 
The statement made by the witness, Stewart, in giving the name of 
his exployer as Hayden, Van Atter ani Schimberg, incorporated, and 
the two documents above mentioned, did not tend in any way to prove 
that such concern was incorporated. As stated in the Struble case, 
*"™me corporate existence alleged must be proved either by the 
charter or articles of incorporation or by proof of user, which 


‘means the exercise of corpora e vowers and funetions.” 
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Under the sutiorities above cited we must reverse the 


judgment of the Hunicipal court. 


The judgment of the Kkunicipal court of Chicago is 


reversed and the cause ie remanded, 


REVERSED AND REMAND, 


MeSurely, P. J., and Matchett, J., concur. 
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RIVERSIDE WUILDING COAPORATIGY, rf f - 
Appellant, A). ia 
eT APP aye of ¢ u8 BY 
va. ) 
) cCIRCUIY COURT OF K COPS 
RIGHARD G, ALIZSR et al., ) " = 
Appellees, ) >| 7 
ind ya A ’ Fo 6 


MR, JUSTICK G'COKRKOR DELIVERED THE OPINION OF THR COURT, 

By thie appeal the Aiverside Building Corporation seeks 
to reverse a decree of the Circuit court of Cook county diemiesing 
its eross bill fer want of equity. 

The reoord discloses that on August 23, 1924, Lillian 
A. Bleeka filed her bill against the Nivereide building Corporation 
and others te foreclose a trust ded securing an indedtednees of 
$125,000 on certain property located in Kiverside, Tliinois. ‘the 
bill alleged that there was a second incumbrance on the property, 
seoured by o trust decd executed by the Riverside Building Corpora- 
tion to the City State Bank of Chicago, securing an indebtedness 
eof $41,900. The Riverside Building Corporation, as defendant in 
the foreclosure suit, filed ite answer and then filed ites cross 
bill seeking to have the second oncumbrance, é¢videnced by the 
trust deed to the City State Bank of Chicago and the notes to se- 
eure the payment of which the truest deed was given, delivered up and 
cancelled on the ground that the Riverside Building Corporation 
never authorized the execution of the notes and trust deed and that 
it received no consideration for them; that Frank ¥, Bagere, who 
claimed to be the owner of the trust deed an‘ notes, ras not o 
dona fide holder, On June 25, 19%, lingers tiled hie anewer, in 
whieh he slleged that he was the owner of notes numbers 12 to él, 
both inclusive, secured by the trust deed mentioned in the cross 
bill, ageregating $37,000; that the Aiverside Building Corporation 


gutherised the execution of the notes and trust deed and that he 
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was the bony fide owner and holder of them, 

Afterwards, on September 7, 1920, Richard G. Keiser 
answered the cross dill, setting up substantially the oame facts 
as thove alleged in Snger’s anewer, tending to show that since the 
filing of Bnger's anawer he, -eiser, Kad beeome the owner of the 
motes and trust deed. Replication was filed and the case heard 
before the chancellor in enen court, 

The reeord discloses that the Aiverside Building Cor- 
poration was incerserated to construet a building on property at 
Riverside, and for that purpose it entered into a written contract 
with the City State Investment Company, whereby the Latter com- 
pany wae to construct the building to consist of 24 apartments, 
The Investment coupany was to fursish all laber and material and 
see that the building was constructed according to plans and apeci- 
fications wade by the architeet, for which it was to be paid 12 
per cent of the cost of the building, The Investment conpany 
further agreed to arrange fer the loan with which to construct the 
building and the Building corporation agreed that it would execute 
motes and trust deeds to secure the notes om the premises, The 
contract further provided that if the money obtained from such 
loan was insufficient to pay for the construction of the building, 
including all expenses, the Investment company would secure ane tuner 
lean sufficient to pay the balence, The Building corporation 
agreed to execute another trust deed and motes evidencing the same. 
The evidence further shows that prior to the execution of the notes 
and trust deed involved in the erose bill, the directors of the 
Building corporation pagseed the Tollowing resolution: 

"RESOLVED, that the officers of the Company be and they are 
hereby authorized and directed to execute notes agyregating the 
principal amount of $41,900.00, secured by « second mortgage trust 
deed property owned by the Company to the City State Bank 


of Chicago to secure the above notes, seid notes and trust deed 
bearing date of Deceuber 15, 1926." 
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There is further evidence to the effect that after the 
money obtained frow the jirat loan secured by the first trust deed 
was exhausted, the Building corporation had an audit made and there 
was a balance due and unpaid of $41,900, and 1t was to pay this ine 
debtedness that the second trust deed and notes were authorised and 
executed by the Building corvoration, 

Counsel for the Building corporation, the croes com- 
plainant, states in his brief: “hates payable to order of maker, 
but not endorsed and trust deed were signed «**" and prepared by 
an attorney, ani that “Thie supposed junior trust deed, follows the 
minute, and does net reaite that the ootes have been endorsed, 
negotiated or delivered.” 

There is no warrant in the record for the statement that 
the trust deed dees net recite the notes were endorsed and delivered, 
Bone of the notes or trust deed are in thea record. The contention 
that the execution of the trust deed and notes was not authorized, 
we think in contrary to the record. ‘the ateckholders, whose consent 
Cross complainant contends wae secessary, had no authority unter the 
law to authorize the execution of the notes and trust deed; that was 
the duty of the directors, Section 21, chapter 32, Cahill's statu. 
The Building corporation was authorized to borrow money for the core 
poration an4 to secure the payment thereof, Paragraph 7, sec. 46, 
chap. 32, 

A furtuer point is made that the directors’ minutes 
which we have above quoted, sithough drawn by an investment at- 
torney, did not authorize the “endorsement or delivery of junior 
security, impliedly intend further nction by directors, and with- 
hold any power of disposal.” 

We think there is no merit in this contention. We 


think it obvious that when the directore wutnorined and directed 


the officers of the company to execute notes ag) regating $41,900, 
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to be secured by « second mortgage truat deed on the property of 
the cross complainant, they meant just what they said, - that the 
trust deed and netes should be exeouted by the officere for the 
purpose of securing the $41,900 for the corporation, 

Complaint is also made that the court erred in exelud- 
ing cros® complainant's two exhibits. One of these was purported 
to be a letter from the title officer of the Chicago Title and 
Trust Company to counsel for cross complainant, in which it was 
stated that the Title and Trust Company had not issued its guaranty 
policy with reference to the trust deed mentioned in the eros bill. 
The other was a letter addressed to Lionel & Company from Willian 
S. Holabird, Jr., which stated that Lionel & Company was holding 
as collateral security “the certain note tor $41,900.00 of River- 
side Building Corporation, together with Trust Deed securing the 
payment of sane," as collateral to a note for §26,700 wade by 
Molabirdé, and advising that Holabird had no interest in the 541900 
note and resuesting that Lionel & Company deliver the collateral to 
the Rivereide Building Corporation upon payment of the note for 
$26,700, 

We think the ruling of the court wae correct. heither 
of these offered exhibits would tend to prove that the trust deed 
and notes mentioned in the cross bill were unauthorized by the 
Building corporation, Whether the Building corporation has a de- 
fense to any part of the notes aggregating $41,900 we do not decide 
because the question is not before us, as the cross bill sougit to 
have the trust deed and the notes aguregating $41,900 delivered up 


and cancelled, The proof offered in support of the crose bill was 
in ne way sufficient to authorize the court to onter a decree sus- 


taining the cross bill. 
The deerece of the Cireouit court of Cook eounty is 


. APP IRMED. 
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BUILDERS & KAPUFACTU KU PUAL 
CASUALTY COMPAAY, a C§rooration, 
AppPlice 


vs. 





COWLES FIRS “SCAPR *GRES, a 
Corporation, 
Appellant. 





MR, JUSTICKR O'COKEGR NELIVERED THe OPINION OF THY COURT. 

By this apoeai the defendant seeke to reverse an order 
ef the Sunicipal court ef Chicago, 4enying its motion te vacate and 
set aside a default and judgment entered against it. 

The record discloses that June 276, 1929, plaintiff 
brought suit ageinet defendant to reecever $999.08, alleging that 
its claim was for earned srenium on = Yorkmenta Compensation and 
Beployers’ Liability poltey issued by it to the defendant. Gusmens 
was made returnable at 9:50 a. m July @, 1929, and the record 
discleses that on that date, without ¢isclosing the hour oe! the 
day, defendant, om motion of plaintiff, was ruled te avpear in- 
Sstanter. Defendant failed to appear and default and jJucgment were 
entered agsinat it. 

The recoré further shoves that om the same day, July 
9th, defendant filed its apoearance, demand for s jury trial, and 
its affidavit of merite, in whieh it denied that it owed plaintiff 
$900 for carned prenium on tne Yorkmen's Compensation and imployore' 
Liability policy. It next appears in the record-that on August 6th 
defendant moved that the default and judgment be vecutet ond set 
aside an4 it be given leave to defend. The wetion vas denied and 
thie apoeal followed. 

The only question for decision is, should the court 
have granted defendant's motion to set aside the default and jJudg- 
ment. In support of its motion defendant ‘lied on affidavit in 
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whieh it set up that upon being served with summons the matter was 
turned over to its attorney and tint fer sir monthe or more the 
attorney hed been in 2 weak physical condition, euf/ering from 
the aftereaffects of sowe major crorations, aid wav able to spend 
enly about am kour each ixy in the dleehsrge of bie dutiee; that 
on July 9th, the dey on which the sucmons wen wade returnetle, he 
wae unable te appear in court on account ef his physical con¢4ition. 
Thereupon he telephoned his office ani dietated en affidavit ef 
werits anc & fury 4miend, ant inetructed the wtenographer to pre- 
pare and file the same lmiediately; tuat the stenegrapher prepared 
the papere an¢d they were iiled at 12:55 p. ays July 9th; that the 
defendant did met learn thet judgment hed been emtered againet it 
for eeveral days after that date. the affidavit then denied that 
defentant wae indebted to the plaintiff. Ye think the court should 
have sliowed the metion, there was certainly iittle delay in 
filing the deferdant's afiidavit oi merits, ani we think tne cire 
euxstances disclosed by the affidavit warranted giving defeniant « 
chance te make its defense, the motion having been made witnio the 
30 days. It is the practice in our sourts to be liberal in rotting 
aside defaults and Juiguente where it appears that to do so will 
promote justice. 

Tue order of the Municipal court appealed from is re- 
versed ani the matter resaitad fer further proceedings in aeaord- 


anee with the views nerein expreuses. 
REVERSED AND ARMAN DED. 


MeSurely, Pp. Jen and Katehett, J., coneur,. 
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HOLL, INCe, 
(Complainant), 
Appellee, 
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MAX ASTRAHAN and 
DIMA ASTRABAN et ales 
(Defendants) > 


INTNRLOOCUPORY APPEAL 
FROM SUPEMIOR count, 


COOK COUNTY. 





INTERLOCUTORY APPEAL OF 

Le MILTON HUSAK and ALETTA 

HUSAK (Defendants) from order 

appointing a receiver, 
Appellants. 


a et en et tt lt it 


MRe JUSTICE MATCHATT LELIV=HED THE OPINION OF THE COURT. 


This is an appeal by certain defendants from an order 
appointing a receiver upon a bill aa amended for the foreclosure 
of a trust deed given to secure the payment of a series of bonds 
in the aggregate amount of $145,000 with interest. 

The bill was filed January 17, 1930, an amendment therete 
was filed on the following day, and the order appointing a receiver 
was entered on the 20th day thereafter, 

The order recites thet due notice of a motion was given 
to these parties who appeal; that the motion wae based upon the 
verified bill of complaints that the court heard the arguments of 
counsels that there was a full henring, and that “uncer the cireun- 
stances of the case good cause be shown why saic receiver should be 
appointed without = bond.” As a matter of fact, however, the record 
showe that on Jenuary 2let complainant filed o bond which was 
approved by the chancellor. 

Defendants appeared and on Yebruary let angwerec the 
bill, but the answer is not verified. Yor the purpose of this 
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appeal, the avermente of the bill mmot be taken aw true. 

Most of the points mace will require little dincusoiong 
as the abstract submitted is quite imperfect. lt is urged that 
the bill of complaint was not properly verified, but meither the 
verification of the bill mor omendment thereto is set forth in 
the abstract, while an examination of the record shows a proper 
verifiosation of both. 

it is urged that the appointment of a receiver without 
netice to the owner of the equity of recemption ie erruneous, 
notwithstanding the truet deed contains a provision, ao this one 
dié, authorising the anme, but the record here shows thet notice 
was given. 

It is urged that to sustain the appointment of a receiver 
the bill of comploint upon which it is based must present « prima 


facie onse for ultimate relief, and fuprecht v» Hemrici, 125 [ils 





Appe 395, amé Daley v» Nelson, 119 [lls App. 627, are cited. It is 
pointed out in thie connection that the bill averse that vonds Soa. 
54 to 56 inclusive fell cue on September 24, 1929, and thet the bill 
contains no aliegntione ae to the accelerated maturity of the reset 
of the bonds, nor any breach upon which the option to naecelerate 

the maturity could have been based, but an examimeation of the bill, 
as it appears in the record, shows that it sets up ench of the bonds 
and the date of its maturity and thot the entire issue had matured 
prior to the filing of the bills namely, on Secember 84, 1929. 
Principal, as well os interest on the loan, was therefore due and 
umpaid + a clear breach of the covenants of the trust deec. More 
over, the amendment to the bill of complaint (which is also impere 


fectly abstracted) shows a further encumbrance under another trust 


deed of 47,266.85. 
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It is urged thet there was no sufficient showing of 
the necessity for the appointment of a receiver, but the trust 
geed assigned and pledged the rents ond profits as security for 
the debt and interest om the same, and as already stated, the 
bill showed repeated defaults in the payment of both principal 
and interest. 

The order is affirmed. 

APY IRMND« 


Me“‘urely, Pe Jey amd O'Connor, Je, comcure 
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JOHN EB. PATPASGH, 
business age J. B. 


Lumber Coe, } ERROR TO MUNICIPAL 
Defeygant in Srror, ) 
) COUNT GF CHICAGO. 
Ve ) 
} 
WILL He AGLFY, ) _ ~~ 
Plaintiff in Srror. ka 2 G Cc) kw 4 


MR. PRESIDING JUSTICS BARBES 
DELIVERED THE CPINICH OF THE COURT. 

This is an appeal from a jucgment of ©1561.02 entered on 
a direeted verdict in an action io reeorer an alleged balence due 
on a shipment of lumber. 

Defendant pleaded non asewmpsit, a counter-clain for 
2453.46, amd the statute of frauds. Umier dircotion of the court 
the jury fount the issues for plaintiff on his statement of claim 
am against defendant's sct-off and aswensed the damages at $1561.02. 

We think it clesr that the evidenee in the case shows that 
there was no materinl cdiemited question of fact for submission to 
the jury but merely a cuestion of law for the court as to the con- 
struction of undisputed writings and documents in evidence on which 
the action was based. 

Plaimtiff was a dealer im lumber in Mobile, labama-. lofend- 
ant was a lumber comission enlerman in the city of Chicego. Their 
negotiations in the mattersinvolved began with a letter from cefendmt 
te plaintiff, September 12, 1922, inquiring what could be done sbout 
shipment of certain ¢deavribed lumber f. Oo» be New Castle, Inde, at 
°$56, subject te $1 per M commission." “laimtiff replice, “if you 
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your letter. This seteck even though kiln cried sould be stained in 
exeess of 5%." On reeesipt of same defendant on September 16 aent 
plaintiff a written order for 44,000 feet of “Light blue sap, stain 
admissible if per cemt is sroumd 5° at the price of (56 amd agreed 
commission £1 per MK" to be shipped to NH. L. Danke Lumber Company » 

New Castle, Ind., and invoiced to sume at Chiengo, ot terme "80 or 
65%, bill of Isding,” and ssying “Hr. Danks on his formal erder will 
Gesignate what bank to draw on,” and advised plaintiff “not toe dwell 
teo leng om the sap stain part in your acknowledgment, os» this may 
spoil the sale." Thereupon plaintiff! being evidently unwilling & 
take chanees of trouble with the propoved customer over the character 
of the lumber on account of the stain, made a counter proposition by 
letter of September 2), acknowledging receipt of eaie order, and saying 
he secepted the same subject te the following changes: (1) “Blue sap 
stain not to be consicered « defect,” and (2) "before making shipment 
eof dhis, *e want it distinctly understood that we are not going to get 
in trouble if some of this stock rums 20% etain, and ineomuch as there 
would probably be some question, we are electing to invoice this stock 
direct to you at $1 per thouesund leoe, and will give you thirty days 
1% or eixty daye net. This sioek is ready for iumediate loading, and 
we are sencimg the order to the mill.” (Italics ours.) 

Replyime to this letter September <5, 192%, )olff made no pro- 
test against receiving the property and payment by him, but while he 
stated that he thoucht it eas not "the best policy to keep on writing 
back end forvard about the order for the Hs L. Danke Lumber \o. for 
shipment to Nee Castle, Ind., for time wie too valuable in thie caves” 
and there would be no trouble uncer the wording of his ord r, he closed 
his letter by saying: “Now Mr. Paterson, go ahead vith the orévr ané de 
Rot lose any more time in getting the order to New Caotle, ind.” 
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Felleowine these letters «nd reucmt to the termas of plain- 
tiff’s letter of September 20, three shipmente of lumber were made to 
the Danks Lumber Caoumpany, ¢« ch invoiecec to defendant and each stating 
thet the same woe sold te him and coneignec to said Lumber company, 
They were cated respectively, “eptember 29, 1922, November 14, 1922, 
enc Jamtary 5, 1925. The first two atated thet the bill of leding was 
enclosed, anc the third that it would follow. Mo question arisee as te 
the price or amount or character of the lumber, or that these inveices 
amé bilis of Inding were received by defencent. On notice he produced 
the imvoices at the trial. Sach reads: “Sole to ill HM. Rolff, Chieage, 
Tll.e Comsigned te =. 1. Danks Lumber (oe, Neweastle, ind.” To the first 
invoice is addeds “Ye are invoicing to you om basin $56 and allowing 
your com. separately at (1 per Hs. Please handle with Danks promptly." 

The bill fer the first invoice having been aesigned by plein- 
tiff to a bank im Mobile for ecllection and sent om by it to defendant 
he wrote plaintiff thn: the car hed mot yet re ched ite destination and 
that he had referred the bank's letter te the Senks Lumber Company, and 
urgeé a shipment of the balence of the order. Yo allusion we made to 
the invoicing and waking the bill of lacing to him. 

There was subsequent correspondence between the parties re- 
lating to the collection of the account sfter defendent hac failed to 
make payments, “hich, however, in the abeence of sny ambiguity as te 
whem the sale was matie as shown by the letters of “eptember 16, ® and 
25, which closed the negotiations for the sale of the lumber, could 
mot be resorted to for the purpose of conctruing the contract. The 
final copnter propositien contained in the letter of “eptember aoth, 
and accepted by the letter of the “Sth, ao further indicated by retaining 
the invoices and bills of loding «ithout objection, clearly expressed 
@ sale to defendent. Mot until December 28, forty-four doys after the 


second shipment, and his imability to collect from Denks Lumber Company, 
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did defendemt imcicate « cifferent intention by wiring plaintiff, 
“Danks Lumber Company are parties interested in payine the account." 
Im reply plaimtiff expresse: surprise, referred to the letter of 
September 20, amd to the fact the goods were invoiced te cefendant, 
and said that he had no account with lanks ant’ expected defendant to 
make an immeciate remittance covering the past due invoice of September 
29, and a remittance for the invoice ef November 14 at maturitye 
"hile it apperere thot defendomt was endeavoring to get the 
Danks Lumber Company to pay, om the latter subsequently wrote plain- 
tiff volunteering to ansume Lliability ane aent trade acceptances which 
Plaintiff returned, slaintiff refused to deal with the Donks lLamber 
Company, and on January 5°, 1923, so advised defendant etating it would 
have mothimg te de with the Sanks lumber Company, thet it had no con- 
tract vith them, sold them nothing, expected no pay from them but 
expected it from defendant. A few daye later defendant edvised plain- 
tiff that he was mailing « subetantial payment on their account, which 
proved te be a check for ©3509 by the Danks Lamber Company to plaintiff's 
order. Plaintiff replied thet because cefendant had advised him of its 
coming, plaintiff would erccit the eome on defendent's eecount, and again 
demanded of defendant immecixzte payment in full. The f eight bills 
on ench ehipment, marked “Paid,” hed been sent to plaintiff by defendant. 
It is manifest thot becxuse of the cheracter of the lumber 
plaintiff wished to avoic say controversy with the proposed customer, 
amé made defendant « counter proposition to sell and invoice direct te 
him, and that defendent without objection or protest received and ree 
taimed the invoices and also the ville of lading, which of course con- 


stituted a symbolical delivery of the goods and passed a valic title 


to him. (Lewis v. Springfield Banking Co., 166 Ille Sll, and cases 
there cited.) To be sure, the manual delivery of the goods was to the 
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Danke Lumber Company, but manifestly umcer directions and on behalf 
of Relff. Plaintiff ¢id wot accept defendant's offer of a contract 
with the Danks Lumber Company anc entered imte no contrectual relations 
with the latter. There «ae not even eny attempt of «a negotiation between 
them as outlimed in defendant's original proposition or otherwise. 
Plaintiff could not have enforced liability againet that company. While 
defendant evidently expected to collect from the ‘anks Lumber Company 
and remit directly er through that company to plaintiff, and was apparente 
ly umable to do sco, the company becoming bankrupt, it is mnifest that 
neither he mor ssid company coulc, without piointiff's consent, substitute 
the latter as plaintiff's dcbtor. 

There beimg mo dispute of fact it only rena ined for the court 
to construe the contract, which, not being ambiguous, ie susceptible of 
mo other construction tham that of « cireet sanle to defendant. Its terms 
are too pleaim to be misunderstood, and cefencemt must be deemed to have 
accepted them 

As the contract wae im »riting and performed on the part of 
plaintiff amd the goods were delivered and sccepted, the statute of . 
fraués is not pertinent to the isvues of the cewand hence need not be 
discussed. 

Objection was mace to the introduction of plaintiff's books 
of original entry. The proper foundstion was made for their introduction, 
and the contention that they constituted self-serving ceclarations is net 
tenable. 

It appears that full eredit wus given to the items of defend- 
ant's counter-claim except as to $11 as to which we find no proof. 

AVPIPMEDe. 


Seamlan and Gridley, JJ., conoure 
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VERA BUKT, ; 1 
Appellee, 
APPEAL PRON crnovr CURT, 
Ve 
) i mnTYe 
YELLOS SAB COMPABY, j 
@ corgorntion, } 
Appellant. } 


MRe PRPSIDING JUSTICE BANnEES 
DELIVERED THES OPINION OF THE COURT. 

This is a tert action im which plaintiff obtained o verdict 
of $20,500 agninat defendomt Yellow Cab Company os demay . resulting 
from a collision dSBetween ome of said company's enbe and o» atreet ear 
in which she «as ridinge 

Ome of appellant's contentions is thet the damages are 
excessive, and must have been based largely on wmeupperted am un- 
reliable testimony of plainti‘f ea 1¢ many of her alleged ailments 
that were purcly subjective, anc on prejudicial orgument to the jury. 
Aw we think the contention is well founded and requires » remandment 
ef the couse for a uew trial we need not dinewuse imdeteil either the 
eireumetences of the accident or the mature of her complaints or te 
what extent it cam rencomably be exid her slleged imjuries resulted 
from the sccidente 

The sst im a side sent at the fromt emd of the ear, on which 


there were teo other pasrengers, when the collivion took place. Meither 
they mor «my other passengers in the oer were burt. ‘he me her main 
witness as te the cireumstomees am to camy of her complaints. There 
@as much varianee in the testimony renpecting the former, snd much 
dowbt from the character of the evicenoe as to the extent of the latter 
amd especially an to the causal relotion betwcen them am the ceckdent. 
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The only objective evicence of injury at the time wes a small dis- 
coloration. She left the scene of the accident without apparent 
éifficulty. Proof of the numerous pains, ailments and conditions she 
Claimed as a result of the accident depended largely wen tne 
credibility of her own testimony. Her testimony ac to their number 
and charncter micht well excite suspicion and suggest exaggeration 
witha her unquestioned, open and wilful perjury om less important 
matters. The record discloses that in some fifteen consecutive 
questions om cross examination, pertainin, largely to her family 
history and connections, which however were competent matters for 
consideration, she gave ifslse onmswers and eubeoenuntiy expressly so 
admitted under the careful guidance of her attorney in a manifest 
effort to reinstate her in the confidence of the jury. 

As the existence of many of the ailments of which she complained 
and their causnl relation to the accident depended largely, and sometimes 
wholly, upom her unsupported word, the fact thit she wes willing to aid 
her cause by deliberate perjury in material matters, however unimportant 
in determining the maim issues, should make « court and jury hesitate to 
accept her evidence on more important matters be ring directly on the ques- 
tion of damges. To say nothing of her conflicting statemente, the variant 
testimony and the divergent views of the physicians, we think her manifest 
perjury and unreliability and the unchecked appeals of her counsel to the 
jury and his unwarranted and vituperative attacks upon defendant's counsel 
were enough alome to require a reversal of the judgment and « remandment ef 
the cause for a mew trial. Her counsel called the physicians who testified 
for defendant “common everyday racketeers," defendant's counsel “crooked," 
said te him "you have called the jury fools ami everything elee," and 
Was permitted to say that “defendant's coumeel is running from one court 
room to the other crying froud, accusing every lawyer of wrongdoing* 
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without anything whatever to bring such outside circumstances, if 
true, into the record. The court surprisimely overruled objections 
to such argument, thus givimg color to justification for such 
prejudicial and reprehensible remarks. Counsel cannot complain of 
having their cases reversed when they resort to euch unfair, pre- 
judicial and unethical argument. \uthorities on the subject are 
too numerous to call fer citation. ‘¢ need go no further inte this 


record for reversible error. 
REVERSED AND REMANDED. 


Seamlan and Gridley, JJ-, conmeurs 
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Appellees. 


Mie PRESIDING JUSTICN BANHES 
DELIVER’ D> THE OPINION OF THE couUrT. 
This appeal is by the four interwening petitioners named 
im the title of the case from an order or deorce diwmisuving fer went 
of equity the bill of complaint and all the intervening petitions, 
each secking = mechanic's lien on premises known as 5730 Roosevelt 
read, Chicago, iilinois. 
March 3, 1921, the Beckley-Nalston Company, owner of the 
fee to enid premises, entered into a contract with the merican Magnesia 
Products Company to convey to the latter the property im question. The 
purchss< was never conswumated. On an involuntary petition in bank- 
ruptey filed against the latter company im Mareh, 1922, the Uhiesgo 
Title & Trust Company was appointed receciver amd later elected trustee. 
Im that month the Beckley-Ralston Compeny reentered amd took possession 
eof the premises, as uncer its contract of sale it was permittes to a0, 
thereby forfeiting seid contract. The interests of the bankrupt were 
subsequently sold and bid in by Beckley, the president of the Beokley- 
Raletoen Coe 
| The claim of each of the four appellants to = mechanic's lien 
is that the Beckley-Raleton Company “know ingly permittec” improvements 
om the premises and thus becsme chargenble with e lien uncer section 1 
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of the Hecheniecs' Lien Lar. Om this question of fact the report of 
the master was in favor of the Seckley-Realston Company. hile it held 
that snid company eae estopped from questioning the rights of said 
interveners to liens upon the rights and interests of the Magnesia 
Company, the chancellor held otherwise am the decree dismissed the 
several intervenimg petitioners fer went of equity. 

Om the premises wee a tweeetery cuilding. The contract of 
sale wis subject te a lense of the upper story. Before the Magnesia 
Company tock possescion thereof the lower story had been used solely 
a8 a warehouse by the Beckley-Ralsten Compeny, whichwas engaged in 
handling automobile supplies amd eclectricel equipment, with ite main 
office at 1380] Michigan avenue, some siles away from the we rehouse 
et 5730 Roosevelt road. The Magnesia Company was a manufacturer of 
stucee, composition flooring and magnesite procucts for which certain 
types of machinery were required. 

The claims for liems grew out of contracts» between the 
respective interwening petitioners anc the vendee. The claim of the 
Subway Engineering Company is for “ork done as supervieing and con- 
sultimg engineers, thet of Warford for work im comnection with erecting 
and installing ctorage tanks or silos on the premises, that of the 
Conroy Company for alterations amc repaire im and upom the ouilding 
amd attachments to the silos, the smoke stack amd the dryer, amd the 
Waller Company (whose claim is oscigned to intervening petitioner 
ileex) for furnishing certsin apparatus, machinery and fixtures, 
and materials for imetalling the seme. 

The contract of seule provided for possession by the vendee 
within thirty days from ite «execution which was on Mareh 6, 1921. 
During that interval the vendor's watchman or wnrehouse managers one 
Yaughn, «ho held the keys to the premices, remained there until all 
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of the vendor's goods hed been shipped out. It had been his duty 
to receive his employer's goods, ship them out amd keep the stock 
in order in the wnrehouse. During that interval said contractors or 
parties representing them visited the building and aekec to inepeect 
the game and lockec it ever and VYsughn most olways went through with 
them when they were there. He kne= some plumbing was taken out, that 
the foundation was dug wack of the ouileing for the eiloa, that timber 
for a ¢errick was brought to the premises, that the engineer came through 
and talked about plans anc where they «ould place the machinery. His 
imsediate superior was Schroeder, the vendor's superintendent, who had 
Charge of the ouilding at 1501 Aichigam svenue and everything outeide 
ef the office. Vavalms who had charge of the premises in question sub- 
jeet to Schroeder's directionn, testified that he saaked Jehroeder if 
he ehould allow “them® to zo ahead and “move the work and their own 
michimery etuff in,"and that “chreeder saic ae a matter of courtesy to 
allow it amd make room for them “and let them move it in.” te had 
ne conversation in regard thereto with any of the officers of the vendor, 
either Beekley, its president and manager, or Ralston, its vice-president, 
whe were the sctive persons in negotiating the contract of sale. 

In January previous an option contract was given to the 
vendee to purchise the property and at thot time Beckley inquired of 
Rebins, the president of vender, what woathe nature of the vendeo's 
business and if it would be objectiomable to the neighbors on account 
of dust thet might be created through the grinding of cement, ete. 
Beyone what this conversation comveyed it does mot appear thet Seckley 
or any other officer of the vendor company had any informetion of the 
Charscter or necds of the vendec's business. He testified that he was 
mot personally at the warehouse, as he remembered, from tha! time until 
after the banvruptey of the vendec (Moreh, 1922) and cid not know from 


amy source whatever thet any changes, modifications, improvements or 
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installmente hac teen or were te be mace im the premises in question 
wntil the erecitors mectings hele im 1922. 411 he mew was that the 
vendee mamufactured etueco anc crushed stone products. It does net 
appear thet anythimg wos seid either «t the Jamary conference or at 
the time of the execution of the contract ae to omy chomges, alterations, 
or improvements of the property for the vencee’s use, or thet amy of the 
vendor's officers had any direct knowledge thereof at ony time prior te 
the vemdce going into bankruptcy. The subway ‘ngimecring Company vas 
inepecting the bulldimg about Kareh 1, with reference to its plans, and 
timbers for the cerriek were brought on the premises about that time 
and the silos were begum Mareh 28, but Vaughn, whose duties were limited 
to letting the parties in, waz the omly ome connected with the vendor 
who had any pereonal knowledge thereof. “chroeder waa there once or 
twice im that interval but testified thet he omly saw some old machinery 
ha¢ been moved im but did mot know wht it wae. Otherwise no notice 
whatever was brought to the attention of anyome connecte* with the vendor 
as to the nature or charscter of whet was furnished or required by way 
of equipment for the conduct of the eendeer's business, and there was no 
Girect evidence that the superintendent of vendor or amy of ite officers 
had any knowledge of material furnteshee or labor performed upon the 
premises watil after or abo t the time of the bankruptey proceed ings. 
Bach denied having any such knowledge. The master so found and elso found 
there was nothing in either the option contra t or the contr ct of pur- 
eahee which tended to inform the vendor of ony kind of improvement the 
vendee intendeé to make upon the property in question. Om thet matter 
mld thet ean be said ie thet Beekley, the vendor's president, knew that 
the defendant expected to use the buil ing im the manufecture of ite 
products and thet it would inetal! mchinery to crush atone. 
Upen such a state of facts appellants cleim that the Beckley~- 


Raletom Company “Imowingly permitted” the lebor to be performec and 
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the material furnishes fer which ‘he liems are claimed. Vaughn only 
had knowledge of whet wne dene. But ke had mo authority to deal in 
reference to these matters except to allow things te be moved im before 
abeclute surrender of possession. It was not within the ecope ef his 
@utien to aseertain whet they were soimg to do with, or how Laney were 
geimg to install, their mehinery, anc it not ueing within the scope of 
his cuties he wee uncer ne duly to commmicate any facts pertaining 
thereto to his primcipai. “Orcimsrily the person saving imowledge or to 
whom the notice ig given, must be an officer or other agent of the cor- 
poration at the time the kmovwledge wen ebtaimed or notice given.* (4 
Pletcher on Corporations, pp» 5426-", sces, 2216-20185 United Disposal 
ve Industrial Com., 291 Ill. 480-4053 Srople v. Gullborg, 344 111.638.) 
The contrect of snle eae txecutcory. Uncexr it, of course, 
the vendee had ncither the legal nor euuitsble title to the property. 
(Capps v. Bational Union Fire Ins. Soe, 318 Ill. 590-353; Budelman ve 


Aperican Ing. Cos, 297 (ll. 222-228.) The vender still continued to be 
the orner cf the premises and, =» before ateted, tock posseseion there- 
of un¢er the terme of the contract beosuse of the breach thereofe 
There was no procf of any cirect sauthorication by the vendor to make 
alteretions or improvements on the premises ané there is nothing in the 
contract of esle or the circumstances from which any implication ef 
such authority is warranted. The vendees had no interest subject to 
such liens, and the sole question is whether tt oon be anid ‘rem the 
facts and cireumatances the Beckley-Ralston Company, the owner of the 
premises, knowingly permitted the alterstione ane improvementea to be 
made. That the burden veo upon the lieners to prove every fect required 
By the statute to establish their right to = lien cannot be questioned. 
(Hacken v. Isemberg, 283 Ill. 568-595.)  Notwithetanding the provision 
im the present Mechanios’ Licn Act which provides thet it shall be 
Liberally construed no a remedial act it was held in North Side Sash & 
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Deer So. v- Becht, 295 Ille Silo-Sle,y that the act must be strictly 
eometrusd with refcrence to all requirements upon which the right to 

& lien depends. Cam 1% Be suid, therefore, in the absence of any 
suthorization given to the vendee to make improvements or alterations 

of the premises, or of amy notice to the officers or exccutives of 

the vendor corporstion, or of omy direct knowledge om their part of 

such alterctions or improvements or of facts thot tended to put the 
Company om notice, tht it kmevingly permittec them to be made’ We 

think mot. It wae said in “iliiams v. Vamcerbili, 145 ll. 258-246, 
that the estate of she lenzor canzet be subject to a lien for wark dome 
or meterials furmishec under a contract with the lessee wiless the agree- 
ment or comecnt of the leasor ia shown, or umlews he has done some act 
te make his estate liable. lr«cticxlly the some language wee used in 
Craméall ve Serge 198 112. 48-61. 1% was said im Berwingham v~e Gill, 
164 ille App. 536: “Te kaowingiy permit property to be improved is to 
kmos that material is being procured for thet purpose anc the work being 
éeme ami not te object to it." The esses cited by appellants on this 
point are either those where express suthority was given to make sulteble 
changes, etc., necosaary to adapt the premises to the business in which 
the vendee wae to emgage or where the owner had direct knowledge of the 
improvement and mace no objections thereto. Im ome of the cited caves 
the owner said he "suppowed"” the work was being dome amd it was held that 
the law uncer those circumstances woulc faeten upon him kmowledge of that 
fact. But im the cise at bar there was nothing to indicate that the 
owner or vendor had ony knowledge of defendant's business or how it 

wns conducted or what changes would be necessrry, if any, for the 


Operation of its machinery. 
Appellamts argue thst tae vemcer had constructive knowledge 


ef the sltcrations and improvements in question beonuse it wust have 


imferrea thet some alterations or improvements would have to be nace 
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to emable the wendec to conduct its business om ihe premises, and ay 
so indicating the contract of exle is subjeot to the prevision sawong 
others that the vemcées will not suffer any mechanic's lien to attach 
to the premises. Im other words, that the vemior would be chargeable 
with knowledge of whatewer might be deme to crente liems on tae 
premises. ‘hile we do not think emy duty wae imposed upon the vendor 
te imquire how the wendee proposec to comduct its business cr wheat 
was being dome on the property, the language used by the «tatute, 
“knowingly permit,” implies, ©e think, actual kmowledge or such actus) 
notice of improvements or alterstiioms ex woule pul the owmer om in- 
quiry. That is the import of _org v- Uramdulis 253 llie 79- 

We deem it unmecessary to divecuas the cleim of « lien by 
the doctrine of estoppel. it is Based upon the vendor’s anmewer to the 
receiver's petition im the bankruptcy proce:cings wherein the vendor 
Claimec that the items of michinery hac become a part of the real 
estate and could mot be gold separately therefrouw, ané also bared upon 
the fact that the order of the seule of the property 51d in by Beerley 
tramsferree the truatee’s title thereto “subject tc all liens,” «ta. 
But there wee nothing im these facts on which to precicete extoppele 
They did not change the position of the lien elaimantes im any recopect- 

We think the dceree of the court shoulé be affirmed 

APY TAME. 


Seemlan and Gridley, J/., concur. 
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WILLIAM CONIS, 





) 
Appellee, 
APPEAL FROM CIRCUIT COURT, 
Ve 
COOK COUNTY. 
PRANK Ae CAHELIN, Se a | 
Appellant. he e) é l r Le 628 


WMRe PREHIDING JULTIC. BALHSS 
DELIVERED THN OPIBION OF THE COURT. 

This is an appeal by "rank Ae Carelin from a decree 
that he and the Northern Trust Company account to plaintirf fer 
receipts and disburaements in cealings onc transactions had in 
eertain real eutate the title to which ie held by sald company 
as trustee under a will. 

The following facts found by the master, to whom the 
matter wae referred, are not in controversy: 

The Northern Trust Company ac such trustee had entered 
into a contract to sell snid real eetate to one Loughlin. That 
contract having been assigned to George A+ Carelin, he and three 
others (including complainant) entered into an agreement | «cember 
21, 1925, whereby he was to hole the legal title to the premiseu, 
when acquired, as trustee for the use and benefit of himself and 
them, and they were to be entitledto participate in the net profits 
Gerived from the snle or asles of the premises in certain 
proportions. The proportionate interest of (omie wane 12) per cent. 

The agreement provided for the employaent of appellan: 
as their sole and exclusive agent to manage and sell snid reel 
@state for such price and on such terms and conditions se he might 
Geem advisable, with power to subdivide the same, lay sidewalks, 
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eevwers, water pipes anid pavements and pay for the same out of the 
proceeds of sales, and generally to manage saic premises in all 
respects as though the premines were his own property, and previded 
thet he should “render a just and true account of all his acts and 
doings to the parties hereto upon their request.” He was also given 
pover to make loams and borrow money and to make paymente on the 
contract with the Northern Trust Company and fer sny other purpose 
necessary in the proper management of the premises. 

October 25, 1924, another agreement wan enterec into 
between appellant and his vrother Ceorge as porties of the first 
part, and the remaining parties to the prior agreement as parties 
of the second part, which, after reciting that the parties had 
arrived at a settlement of «11 their investments in the property 
upon a certain basis, provided for a distribution of the proceeds 
from the snles of the remaining lots te each of the parties of 
the second part evidently in satisfaction of their interenta. 

November 14, 1924, another agreemnt was entered into 
between appellant and George A+ Carelin and appellee Sonie whereby 
they considered the contract of October 23, 1924, canceled an te 
said Commis, and thet he be considered as a party to the investmmt 
to the same extent as before the contract was executed amd declaring 
his interest to be one-eighth of the net proceeds realized from the 
seles of said property amd declaring wh t should be deemed “net 
proceeds” after provision for certain expenses. 

taappenned at the hearing thet Prenk Carelin purchased 
the interest of George in the syndicate property the cause was 
ordered dismisced as to the latter. Thin left «s the only parties 
interested in the proceeds fram the soles, appellant and appellee. 

About April 28, 1926, the two Careline left Chienge for 
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a trip to “urope. A few dnys before they left, Prank Carelin 
offered to buy Conis’ interest in the syndicate for 215,500, and 
Carelin’s sutomovile, a Paige car, valued at $2,000; $5,500 was 

to be paid in cnsh and 910,009 to be evidenced by two judgment 
notes. ‘“hether there wes a consummation of a contract is one of 
the queetions in dispute, it being cloimed by appellant that before 
he left for Surope, Sonis teok ponseesion of the ear under thet 
agreement. 3%o other payment wae made, or attempted to be made, 
until = tender wes made by appeliant on the heoring. 

The meter found thet no agrecment between appellant and 
Semis for the aule of the lntter's intereot war connummated ot that 
time, and in effect that the automobile in question did not come 
into possession of Conis under such agreement. Wo useful purpose 
would be subserved in reciting the videntinry focts relating te 
thet phase of the case. ‘rom an examinstion of them it would seem 
that the master's conclusion was justified if he believed, as the 
evidence indicates, that the pueceuaton of the automobile by Conia 
grew out of another relation between Conie and appellant whereby 
it had been in Conis' poseession for several months prior to the 
offer of appellant to purehacse hie interest, aa aforesaid, during 
which time he drove the ear neurly every day for appellant, and during 
the last two months of which he lived in appellant's home. 

Said offer not having been accepted, as found by the 
master, the only remining question ic whether under the evidence 
Comis was entitled te an accounting. 

That appellant wae hie agent and fod agreed to render an 
accounting ie unquestioned. ‘The only attempt to render one dis- 
Closed by the evidence is thet about two weeks before appeliant left 
for Surope am after Conia hed demanded one, a vookkeeper's statement 
was furnished by Carelin to Conis. That statement was introduced 
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in evidenee as plaintiff's exhibit 4. It is met in the record. 
It is stated in tae abstract, but not in the record, that it has 
been lost. -kether what said statement contaimed complied with 
the requireuents of an accounting of Carelin as the trusted agent 
eof Comis, tne tectimomy is too mesger to enable us to determine. 
‘e must, therefore, in view of the findings and decree indulge 
the presumption thet it was note 

The master found from certain evidenee that a relation 
of trust and conficence, outeice of thet imported by the nature 
ef the agency, existed between appellant and “omnis. ‘uch a 
relation was mot directly charged in the bill nor neceasary te 
sustein the right to an accounting. The finding with regard 
thereto was unmecessary and superflueus. If a trust relation vere 
necessary to anaccounting, we think the charneter of the power 
and authority veeted im appellant, giving him exclusive, full and 
absolute control of the property impressed the some in his hands 
with a trust fer the benefit of his principal. To be sure, the 
original relation of the perties ha: changed so thet appellant 
amd appellee were left as the only beneficiaries of the proceeds 
ef the asle made, or to be mece, of the premises involved. They 
were virtually partnere with respect therete, appellant having 
eevene-cightha and appellee one-cichthinterest therein. But the 
relation of principal an’ agent between them establizhec by the 
contract of December 21, 1925, continued ta exist. One of the 
duties under that contract was that the agent would render a just 
and true account of his acts and doings on request. ith respect 
te thet obligation appeliant's enewer sdmits the agreement but 
merely denies that complainant hes been unable to procure inform ton 
OF om accounting, and predicates his defence aaimly om the cleim of 
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having consummated am agreement to purchase complainant's interest. 

On our review of the cvidenmce we think the ma8ter war 
justified in finding that neither contention is supported by a 
prepondcrance of the evidence. 11 details of the transaction 
were within the sole tmowledge of defendant, and the books and 
papers with regard thereto were in his possession and under his 
control. 

Among other things revealed by the evidemee was that 
appellant had sold “$162,000 worth of property,” an¢ had placed 
@ mortgage on certain unsold lots to secure a loan of $35,00, 
the disposition ani disbursements of which are not fully disclosed 
by the evidence. 

“hile appellant tectificd that ne money wus os yet due 
te Connie from the tramacction and thet he had had yarious con- 
verestions with him that in effect informed him of them, and that 
when he departed for “urope the booke he had kept were left in an 
umlocked desk te which Conis hed access, we fail to see that these 
facte have any tendency to relieve him from his express obligation 
te remier such a detailed accoumt ef his trans ctioms as would 
apprise Comis of the real state of affaire as to the actual 
receipts ant cisbursementa. 

Wuch thit is discussed im the briefs seems entirely 
irrelevant to this basic right on which the bill is founded. 

The peint made that complainant did net file a replication 
until after the hesrings before the master, but meverthelese before 
his report, has no real merit. 

AYPIRMEDe 
Seamlan and Gridley, JJs, comeur. 
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MR. PREDIDING JUSTICH BARNES 
DELIVERS? THE OPINION OF TH COURT. 

This appeal is from a judgment for defendant for costes in 
an asswapait suit. The declarstion camsaists of a count allering 
that pleimtiff was on January 1, 1927, employed by defendant at $12,000 
@ year and continued in that employment until July 1, 1927, when he was 
Gischargec without exuse, by reason of which he suffered demages in the 
amount ef £6,060, and of the common counts alleging domages in the amount 
of $18,000 for umpaid salary for services rencerec uncer annual contracts 
of employment for the years 1921, to 1946, inclusive, amc the firét six 
months of 1927. The case waco tried uncer the commen counte. 

The groumds urged for reveran] are that the verdict ws ogainst 
the weight of the evidence ané error in giving defemiant's instructions 


1 and 2. 

The only evidence heard wae the testimony of appellant and Henry 
Beneke, president of defendunt company, and a deposition of one -ropf, 
a former president of the company- 1 

Plaintiff's employment began October 1, 1919, uncer an oral 
agrernent whereby he was to be paid on the basis of $12,000 a year, 
drawing $500 a month salary and $6,000 from the company's earnings. He 


continued to work om thet basis until just before July, 1921, when 


 @wing te the company's financial condition, depression in business and 
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the fact that the compamy ess losing money anc the salaries of employes 
were being reduced Beneke suggested «a reduction of plaintiff's salary. 
As to just whet arrangements were then made there is a disagreement. 
Plaintiff testified that Bemeke sai¢ if he was umvilling to take a out 
im galery his services would have to end st the end of tht years that 
they then engaged im a cdiecuszion as to what wau the best thing to de 
amd Seneke asked him what he thoucht ought to be dome, that he advised 
the selling of the carburetor business and obtaining additional funds 
for the business by a band igeue on the plant; to«t Beneke was not in 
favor of a bond iesue at thet time, whereupon he anid to help the company's 
cash position he woulé agree to cefer (3,0 06 of the additional 16,000, 
draving only (9,000 exch year imstead of (12,000 “until such time as 
the fimancial arrangesents we hed been diseuseimg were consummated,” and 
that 3emeke then said thot wien agreeable to him. Thereafter for the 
remainder of the year 1921, until June 30, 1927, he drew only °9,000 a 
year garly in thet year Beneke hat told him that he would have to end 
his employment and later in April or May told him that he could mot afford 
to pay him any longer ami thet his servicee would terminate July &. 
Plaimtiff testified that there sere other conversations after July, 182], 
with regare to the sxle of the carburetor rights of defendant and the 
issuance of bonds. These twe matters, the sale of the carburetor 
business and the iseuance of bende, appernr from plaintiff's teetinony 
to have been the only financial arrangemente discussed at the time plain- 
tiff's selary “ase reducec to $9,000. It appears thet domds were not 
izeuec until im 1926, on which the company got the money in July, 1927, 
am that the carbureter business wee sold im April, 1927. 

It wae upon this version of facts plaintif’ sought to recover 


under the coemon counts, his theory being that the parties ha! sgreed 


te defer the payment of $5,000 a yer until ssid carburetor business 
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was sold or funde vere obtaimec ‘rom a bond issue. 

Om the other Sand, Semeke testified as te the great changes 
that bad taken place in the business as sforeenid when the cooference 
was head with plaimtif’, thet he them told him after a full discussion 
that he would leave plaintiff's eslary $6,000 a yeer with a bonus of 
$3,000 insteed of what se had been drowimg, that he absolutely did not 
tell him in substance or effect thot he expected to pay him the $5,000 
adc itional for erch year he worked when he shovld sell the earbureter 
or put a bond iasue om the plant, ane that no negotiations to do either 
were had until sbouwt four yesrs after that ceomvergation. It appears 
that the company had not been making omy profit at the time of snid 
eonversstion, th=t it paid mo civicends, thot ite business became sere 
fougly crippled and continued so durimg the peried of plaimciff's ompley- 
ment. 

The only other testimony bearing on the errangement was the 
deposition of said Sropf, thet after comsiderable argument "finally 
it was left so that Mr. Johnson wes to draw the $9,900 and ve would make 
up to him the difference whenever the business would warrant it." 

While there ig room for a dif «renee of view as to just what 
was the arrangement mace when pleintif’'s salary “es recueed, the 
contradictory evidence was such ac to make it particularly a question of 
fect for the jury to determine, am under the unvarying proctice of this 
court as judgment will not be reversed as against the weight of the evi- 
dence wmles: this court ean any that it is manifestly so. That we 
cannot say in thie canes 

It is also urged that defencont's given instructions 1 and 2 
were erreneous. Inetruction 1 told the jury “you mist not find for 
the plaintiff unless you believe thet a preponderance of the evidence 
shows that the defendant agreed thet when it sold the carburetor 


"patents or issued bonds, it would pay to the plaimtift $5,000 a year 
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additional to the $9,000 agreed to be paid.” 

Inctruection 2 reads as follows: 

“You are imetructec as a satter of law thet the burden 
ef proof is net upen the ¢efemcant to show that it did not agree 
in @, 1921, to pay the plaintiff when the ' ayfield Carbureter 
ehoule be sold oer = bond iesue put on the plant, @3,0° fer each 
additional year tht the plaintiff worked for the defendent but 
the burden sf proof is upom the plaintiff to chow thene facta 
by & preponderance of the evicence and if he has failed to do se 
then you must fini the iasues for the defendant.* 

The main objection to the first instruetion is thet it confines 
the jury to the issue of fact shether there wae om agreement to defer 
payment of $3,900 a yenr edditional until the carburetor patente were 
solé or bonds were issued. 4s thet wes plaintiff's own wersion of the 
arrangement and the theory on which hie case was presented, as also 
incéiceated by hig givem instruction Hoe 4, we fail to see that he can 
complain of error in instructions given at cefendent'sa request based 
on the onme theory. 

The principal complaint mace as to the second inctruetion is 
its statement that the burden of proof was upon plaintiff te show 
the particular feets therein recites. I% wae unquestionably the 
theory of plaintiff's case that there was an agreement to defer his 
salary wntil there echeuld be « sale of the carburetor or = bond iseue 
en the plant before he would be entitled to recover £3,000 for exch 
additional year, ami his given instruction Noe 3 required ae a basis 
for a finding in hie favor that plaintiff and defendant agreed “that 
the payment of $3,000 of plaintiff's salery esch year efter July l, 
1921, sheuld be deferred and thet payment thereof should be mace whenever 
the carburetor rights of the defendemi were sol¢c, or when money wee 
raicec by mortgaging the defendant's property.” 

Both of these instructions complaimed of, as well as the one 
given im plaintiff's benelf, are predicated upon plaintiff's own evi- 
dence of an agreement to defer payment of a balance of 83,000 a year 


until the happening of ome or two contingencies. That there was any 
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such agreement was expressly denied by Beneke. The burden of esteb- 
lishing it as the basis of plaintiff's right to recovery wes, there- 
fore, upom plaintiff. it was net, as appellee seema to argue, a 

case wherein defencamt piended an sffirmetive defense. Of eceurse, if 
it did, it would hove the burden ef proving it. But under the plea 
ef general isewe defendant in denying plaintiff's elaim as te the 
Character of the new arrangement was entitlec to deny it and give its 
own version thereof am cid not have the burden of showing that plain- 
tiff*s version wos not true. ‘hether there is an affirmative defense 
is determined from the plesndings. 

Both parties stated thet there wes & new arrangement made and 
in effect after July 1, 1927. Plaimtiffts tes:imenmy is to the effect 
that it was omiy as to deferring payment of $3,060 a year until the 
happening of one or cota of snid contingencies, anc that they heaving 
happened he was entitled to $3,000 a year fer the six intervening years 
he had worked before their happening. Defemiant's evidence wes to the 
effect that there was am absolute agreement for a change of salary to 
£9,000 a year with cnly an indefinite wencerszianding thet it wight be 
Changee when business became wore prosperoun, bul net upem the contin- 
gencies testified to by plaintiff. The jury must be ¢eemed to have 
settlec the truth «ith regard theretoe 

In view of defendant's testimony presenting the issue of foct 
asp to that watter it cannot be presumed that the original agreement for 
a salary of $12,000 a year continued in force im spite oF such & rrange- 
ment, a8 contended by appellant. Cases citec im suppor’ of that eai- 
tention do mot reset upon anslogous facts and therefore do net require 
Giscusstone 

Tke jury having deciied the controverted fact in defendant's 


favor under instructions embodying plaintirf's own theory of liability, 


the jucguent is affirmed. AFF IRMKDe 
 Seamlean and Gridley, Jie, concurs 
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AL PROK SUPERIOR C 
va. 
OF COGK COURTY. 
EDWARD A, GAKVEY, etc., 

Appellant. 
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BR, PRESIDIAG JUSTICE BARNES 
DELIVERED THE GPINION OF THY COURT. 


This is a suit for damages for holding over after 
termination of a lease which provides the lessv-e on failing to 
yield up possession of the premises shall “psy as liquidated 
damages, for the whole time of such peosseszion is withheld the 
sum of $25 par day.“ The declaration claims damages for $7,575 
with interest, being at the rate of $25 per day during the period 
the premises were withheld after notice given of the terwination 
of the lease, 

Defendant filed the plea of general iasue and supported 
the same by an affidavit of merits which the court ordered stricken 
"as insufficient in law.* Thereupon juigment ras entered as in 
ease of default under Section 55 of the Practice Act. Plaintirr 
having admitted a eredit of $4,513 paid to hix by the varyland 
Casualty Company the court deducted the same from the face of the 
Claim, and asseseed the damages at $5,559.1', for whieh the judg- 
ment appealed from was entered. 

The sole question presented in whether the affidavit 
of merits was properly stricken. 

The nature of the defense as eet forth therein was 
based on six grounds, in substance and effect as follews: (1) that 
all sums owing for rent and dawages had been paid by the seryland 
Casualty Company; (2) that plaintiff had witndrawn ite notice of 
termination of the lease by giving mw notice to that effect end by 
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executing a lcase to defendant for additional space in the sane 
building for a period expiring at the same time am the original 
lease; (3) that because said notice of termination was withdraen 
defendant resained in possescion of the premises; (4) tnat the 
notice of termination was not given in good faith; (5) that the 
provision in the lease for $25 per day as liquidated damages is 
one for a penmulty, amd (6G) the notice wae given under a rider 
attached te the lease that conflicts with the original lease. 

if as contended by appellee the rirat ground estates 
@ conclusion ratuer than a statement ef fact, yet claiming ae it 
foes payuent of both rent and dasages by the Keryland Casualty 
Company, 1t seens sotiewhat inconsistent that the court should heve 
acted upon plaintiff's sdmission of payment of 94,513 by that come 
pany and at the ease time strike the defense without permitting 
defendant to slow what thal payment covered. Vor aught the plemd- 
ings shew, or anything in the record, that paytient may have been 
im full satisfaction of plaintiff's claim. hat we may surmise 
from the argument with respect thereto is not inferable from the 
record. 

But regardless of whether a good defense was suffi- 
ciently stated in respect of payment, if ae atated in the seaond 
ground of defense plaintiff withdrew notice of the termination of 
the lease and defendant was thereby induced to hold over, defendant 
was entitled to set it up as a defence to any damages in excess of 
unpaid rent. As ssid in Kenvood Hote) Co. v. Hiland, 155 111. App. 
108, the law will not uphold or justify « landlord in inducing a 
tenant te remain in possession of the prewisee after the expiration 
of the lease, ard then enforce against him liquidated damages beyond 
the rextal value of the premises for withholding the same, The 
gourt also said that while such an eet on the part of the landlord 
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might not be a defense to om action for possession, it is a defense 
te the recovery of any amount beyond the rent reserwed in the Lease, 
er rental value of the premises. On the principles there stated 

we think the second ground of defenee war good av to ony damages in 
excees of unpaid rent. If ao the third and fourth defenses, whieh 
evidently rest om the sawe ground, need not be considered. 

The facet plenced in the declaration that plaintiff eb- 
tained possession of the orewises in question under a judgment in 
a fercible detaniner preceeding that was affirmed by this court did 
not, s@ argued, conetitute ree ifjudicets of the question of damages 
im exeess of unpaid rent. The issues in the two causes of action 
are ontirely different, 

The fifth defense was alse good. It csannet be said as 
a matter of law that the oroviston for liquidated damages should 
met be interpreted as a penalty. ‘The language of the centract in 
that reepect is not of itself conclusive. (Adyance Amapgeent Ce. 
¥._ Franke, 268 311. 5%.) Ae said in that case, courts will look 
to see the nature and purpors of fixing the amount of damages te 
be paid, and if it apnears tc Reve been isserted to secure the 
prompt performance of the agreement it will be treated as a penalty 
and mot more than actual tmvages proved can ba reecvered, citing 
Bestfal) vy, Albert, 217 111. 63. ‘“e@ io not think witueut any evie 
denee the court could say merely from an inepection of the lease, 
wade a part of the declaration, that the desuges sustained from 
holding over should necessarily be construed as liquidated. There 
ie nething therein to indicate that the actual damages could not be 
ascertained. Im doubtiul cases the ovurts are inclined te construe 
the stipulated sum as o pemalty. (irequcte Suruace co, v, Wibkin 
Banf. Co., 181 Ill. 592,) Whatever tue ground for termination of 
the lease evidence might disclose mo sctucl damages, or if so, 
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muek less than those Jized in the lease, 

Ae the affidavit stated at least two good defenses 
we think it was erro: (ur the court te strike it and enter judge 
ment as iz case of default under said section 55. 


REVARSED ARP REX ANDED, 


Seanlan and Gridiey, JJ., coneour. 
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Defendant in Srror, ERROR TO MUNICIPAL 


ve COURT OF CHICAGO. 


G. CLYD® FzERSOR, 
Plaintiff in ‘“rrer. 
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MRe PRESIDING JUSTICE BARNES 

PELIVERED THE OPINION OF THE court. 

Plaintiff sued for and recovered « verdict and judgment 
for $4,500 in a suit broucht for alleged earnec commissions in 
having procured a cuctomer om dofendent's terms for the purchase 
ef certain reol estate the latter had placed with plaintiff fer 
sale. The main controversy of fact was whether defendant ever 
submsittec the property for sale on the terme on which the proposed 
purcheser was willing to buy. 

Plaintiff had defendant's property for enle at a price of 
$150,000 and proposed thet defendant take in part payment a lot 
with a fifty foot fromtage owned by seid customer ot the rate of 
$2,500 a front feot. ‘everal interviews were had ss to a cash pay- 
ment and the terms of the balance of the purchase price. ‘8 to them 
Gefendant testified thet he alwoys adhered to $159,000 fer his lot, 
allowing only $2,006 a foot for the customer's. Plaintiff's 
testimony was te the effect that defendemt fimally agreeé to take 
the property im exchange on a basis of $2,500 a foot. On that 
point their versions of the agreement «re diametricelly opposed 
and there sre no facte or circumst nces that clearly corroborate 


either version. 
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But having the effect of ecorreborsting plaintiff's version 
the customer was permittec to tes ify over objection te what plaintirr 
Claimed defendent was saying or seid to him over the telephone. Prem 
the witmess’ testimony it appears thet he went to the plaintiff's 
office anc requeatec the return of the contract he had sicme¢ and left 
with plaintiff anc saleo a check left therewith as earnest money, thus 
indiexting his umeillingness to co on with the contract, and that 
plaintiff thereupon remirked: “Let's see if we cam get straightened. 
Let me e2ll him up" (referring to calling defendant over the telephone) 
and then apparently had « convers» tion with some one over the telephone. 
Defendant's coumse} objected to hia textifyimg to what plaintiff said 
as the witness did not knew and could not tell that defendant woe at 
the other end of the telephone. ‘ne court overruled the objection, 
whereupon the witness testified? “Mr. Jockeon said, I will call up the 
owner. “hile I waited he called up the owner. Mr. J: ckson said the 
omly deal he could make ie £150,000. That will give you $2,500 for 
yourself.” “hat Jackeon thus «tated wae said to him by defendant over 
the telephome, which the «itness himself did not hear or pretend to 
hear, was clesrly hearesy evidence and not binding om defendant. The 
purport and effect of such testimony were to corroborate J»ocksan's 
version th-t cefendant had agreeé to take the customer's property at 
the rate of $2,500 a foot am! os it pertaimed to the only fact in 
éispute, plaintiff havimg testified one way and defendant the other, 
the jury may have regarded this imadmissible «vicemee «us sufficient to 
decide the fact in plaintiff's favor. Yer error in receiving such 
testimony the judgment will be reversed. 

In view of the fact thet the motion for a new trial “es not 
preserved in the bill of exceptions we sre not permittec to consider 
the claim that the evidence «as insufficient. (jméerson v- Larstens, 


297 Ill. 76, 79-) Wer need we in view of the reversible error con- 
. REVERSED AMD RAMANDED 
and Gridley, JJ., concurs : 
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TOM SBTIMORE, 
Appellee, 





ve APPKAL PROM MUNICIPAL 
BERNARD We SWOW, Bailiff 
of the Municipal Court of 
Chicago, and GUL PIHOS, 
Appellanta. 


COURT OF CHICAGO, 


ec ee en cl hn tl Mint it ie sae 


MPs PRESIDING JUsTICN BanWES 
DLLIVKRED THE OPINION OF THE COURT, 

This wae « trial of right of property in and to an 
automobile levied on by the bailiff of the Municipal court under 
@ judgment of said court, as alleged, againet one Vlahogeorge 
end ascigned to appellant Pihos. 

The trial sae had without a jury and this appeal is 
from the finding ané judgment awarding the property to plaintiff. 

The alleged errora may be summarized in the asvignment 
that the judgment is against the law anc the evidence. 

A written contract of purchase of the automobile was 
entered inte April 18, 1923, between Viahogeorge ae purchaser, 
and the General Motors Acceptance Corporntion as seller. Under 
the terms of the contract an old car wae taken in part payment 
and the balance was to be paid in eighteen monthly installments 
of $54 each, and the seller wae to retain title until payment 
was made in full. Im July, 1925, Viahogeorge being i1) and unable 
to keep up the payments, a verbal arrangement wee mace between him 

| and plaintiff, his brother-in-law, to take the oar off his handa. 
| Thereupon they went to the office of the seller and onked ites agent 
"to turn over* the car to plsintiff, and were told in effeot that 
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the seller did not like to change the name of the purchaser but 
that when plaintiff paid up the contract im ‘ull then he could 
have the title. Thereupon plaintiff paid the inetallmente as 
they fell due (eleven in all) up to the time of this action, and 
im addition a repsir bill of 9154 and the monthly garege storage 
bille until he moved te a place where plaintiff had a garage when 
it wae then kept at his own home. 

Plaintiff kept a restaurant and for the last four months 
prior to the hearing Viahogeorge worked for him in the restaurant 
amé used the ear to drive himself there and himeelf and plaintiff 
back home. Vilchogeerge had no bank occount and spparently no means. 
The payments made by plaintiff were from his own bank account and 
were never deducted from Ylshosceorge'’s snleary. 

From the time plaintiff in effect took the contract of 
purehase off Viahogeorge's hands he had and controlled possession 
of the car. “hile the license wes taken out in the name of Viahegeerge 
that fact was not conclusive of cither hie right of possession or of 
the question of ownership. Appellante refer to the moter vehicle 
law requiring the owner of a rehicle to apply for a certificate of 
registration and thet when there is a sale and delivery of the 
vehiele the vender shall give to the purchsseer 9 bill of anlee But 
the failure to comply with thie duty does mot, under our statute, 
affect the question of title to the property. The vehicle law in 
some other states contains provisions thet affect the legal title 
to the property. Cases cited based upon such laws have no appliention 
here. No formalities are required by our statutes to effeet a con- 
tract te sell or of sale cf personal property. In the cence at bar the 
title to the property was still in the selier and the equitable title 


——— 


gbtained by Viahogeorge was in effect transferred for « considerstion 
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to plaintiff. There was no proof ef omy fraud and the lew never 
presumes it. (Wright v» Grover, 27 Ill. 426.) Im fact, nothing 
was said at the trial about fraud. The tranmnction took place 
fourteen monthe vefore the levy. The only evidence offered by 
appellants as against pleimtifi's right to the property wes that 
it was seen to be im the posseseion of Viahegeorge, an above 
stated, ami that the license was taken out in his name. The court 
set the partiss and heard them testify ant there was oufficient 
evidence of plaintiff's good fnith in taking the contract of pur- 
echave off the hands of Vlaheogeorge. 

—_ is affirmeds 

APYIREER 


Seamlan and Gridley, Jje, concure 
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PETER J. DOWARUE, eRe» 
Appelle¢, 
Ve 


TRUSTEES SYSTER REINCO CU, 
a corporation, 
Appellant. 





MRe PHESIDING JULTICY BARNS 
DELIVERED THE OPINION OF THE COURT. 

Thie is an appeal from a judgment for (800 rendered 
upon the court's fincing in an action upon a written contract 
between renl estate agents to divide commissions. 

When defendant's counsel pereeived the cose might be 
reache¢ im a day or two on the trinl call he sought to get notice 
to his prineipal «itnees who lived in Chicago and had actea for 
defendant in the mtters in controversy, without whose tootimony 
it could mot exfely proceed to trial, and whe had attended at a 
previous eall of the case when it was continued, and asovrtained 
that the witnene ese eicok and confined in a howpitel in the 
State of Indiana. The following day the conse wae called for 
trial and defendant's counsel] ssked fer a continuance, presenting 
an affidavit stating enid facts and setting forth material matters 
conetituting a defense, that the absent witnese would ter ify te 
the same if present, that defendant could not safely proceed to 
trial without hie testimony, and thet if given a reneonadle tine 
the witness would be produced im court. Vlaintiff would mot némit 
whet he would testify to if present. ‘the court, on the theory 
that defendant had not exercised due diligence, notwithetending 
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the witness could mot have been oraduced even if subpoenaed in 
time, cenied the continuance. Wo think the court abused ites 
discretion and that the judgment must be reversed and the enuse 
remanded for a new trial. In view of this conclusion the other 
alleged errors an to the admission and weight of the evidence 


need not be comsidered. 
REVERSED AND REMANDED, 


Seamlan and Gridley, JJ., coneur. 
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ISADORE BERGER, 





Appelle s \f 
“ APYEAL FROM MUWICIPAL COURT 
Ve 
OF CHICAGO. 
CRANE COMPANY, 
@ corporetion, 2, 
Appellant. ) ey | O 
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MRe PRESIDING JUSTICE BANYES 
DELIVERED THE OPINION OF THE COURT. 

This is an appeal from a judgment for $175 entered upon 
the finding of the court in a tort action. 

The evidence shows that plaintiff stopped his automebile 
while driving morth on she east side of the street to get water 
for the car's radiator. “hile staméiing ot ite front trying te 
remove the radictor cap, defendant's truck, while ,oinmg in the 
game direction ont pesccing plaintiff's car, «truck the latter, 
throwing ite rear end towards the east curb and ite front right 
fenger against plaintiff, knocking hi» down and causing the injuries 
complained of. 

It is urged that the judgment ics vot supported by he 
weight of the evidence, thet it dees not show negligence on the 
part of defendant and tends to show contributory negligence on the 
part of plaintiff. befenédant's witness testified tht the ear 
was stopped near a line of cars along the east curb and at an angle 
of forty-five degrees with the same so that ite rear come out into 
the street. While this textimony wae denied by plaintiff we fail 
te see thatthat circumstance of iteclf would indicate contrivutory 

4 negligence if nevertheless ¢efendant's driver had sufficient room 
te pass plaintiff's car without collicimg with it, and there is 
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mothing in the testimony to indicate that he was confronted with 

amy difficulty im that respect. He saw plaintiff's oar and, as 

far as the evidenee shows, coulée safely paew it by exercising 
ordinary Gare. “ie exnnet esxy thet the court's finding wae manifestly 
ageinet the weight ef the evidence. 

It is alse urged that the court erred in pormittine re- 
covery both for injuries to the plaintiff and for damage to the 
car. “hile such a state of facts may become the subject of cietinet 
causes of action, yet it was held in Clancey v. MoeBrige, 358 111. 
55, 40,that when accruing to the same person they may be joined in 
a single suit in a court ef competent jurisdiction. However, there 
wae mot adequate provf that the payment for repairs to the car was 
for Gama, e thet resulted from the collision. e think, however, 
the proof of damges from injuries to plaintiff's person made out 
a prima facic cese of limbility to the extent of $150. They cen- 
sisted of $80 for pleintiff'’s lons of two weeks! woges, $50 as 
reasonable fee for physician's s«rvices, and (20 for an X-ray 
examination bad om the advice of the doctor. The judgment for $175 
will be reversed and a judgment entered herefor {150 because of the 
error in admitting proof of ¢nmages to the car without showing they 


resulted from the collision. 
| REVERSUD AND JUDGMENT HOPE POR $150. 


Seenlan and Gridley, JJ«e, coneure 
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LEO SIMOK, for use/ of 
Roll-A-¥ay Bed, a i 
eorporation, f APORAL PROM MUNICIPAL 
Appellee, 

COURT OF CHICAGO, 


Ve 
He S108, doing business 


as Be Simon & Coe, 
Appellant. 
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MR. PRESIDING JUSTICK BAREES 
DELIVERED THE OPINIGN OF THES COURT. 

Thies is a garnishee proceeding. It was commenced by 
filing an afficavit for summons in the usual form amd interrogatories, 
and after ecrvice the garnishee anawered that at the time of the ser- 
vice of the «rit ani since thet time he wae not indebted to the alleged 
judgment debtor, Leo Simon, and dic not have in hig possession any 
credits, etc., belonging to said * imon. 

When the cause came on for hevring, pleimtiff enlled the 
gernmishee’'s bookkeeper, who procucec the latter's genernl ledger, 
amd the court proceeded to examine her with reference to certain 
items charged therein agaimst the alleged jucgment cebteor, five of 
which, ogc reg: ting 5600, the bookkeeper explained, represented 
advances toward expenses and unearned commissions, he veiling a 
traveling salesman working om a commission basis. The court 
thereupon rewarkec that the garnishee ens Liable for said 5600 
under the ense of Paisley v. Perk Yireproof Storage Soe, M2 I1l- 
App. 99. The court failed to dictinguish the facts in that case 
from those here. im that case while the garnishee cloimed the 
employe «as indebted to him, yet without adjusting the secoumt it 
 @ontimued to pay him a weekly salary after service of the garnishee 
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process, thus recogniaing an indebtedness to hime Im the present 

ease the alleged jucgment debtor was net working on a salory but 

upon a commission basis, anc nothing was in fact due him, but, as 

the bookkeeper's testimony tended to show, the payments charged to 

him were for expenses incurred os a traveling sacleeman and for 

advancements against commissions to be enrmed im the future. The 

trial having been continued to the following cay the attorney for 

the garnishee asked leave to have the garnishee sworn and testify 

to such facts and to the actunl relationship between him and said 

employe, anc offerec to show by him thes enid employe was working 

Om a commission, thet nothing wns due him thereon, that said pay- 

mente were advances against expenses ond unesrnec commiguions, and 

that he was indebted to appellant for over 25,000. But the eourt 

holding that the ease was clesed for evidence the day before - though 

the record doen not so show - declined to hear testimony by the 

garnishee and entered seid judgment. in so doing the court deprived 

the garnishee of ite legal right to mmke « defense. ‘hon a garnishee 

anovers Genying any indebtedness, the statute prescribes that the 

trial shell be conducted as other triale at law, and the trial was 

not so conducted. It wae within the sound diseretion of the court 

to let in such offered defense and there was no good reason for 

rejecting it. (People v. veimers, 225 Ill. 17.) 

But the beneficial plaimtifs did mot make out « prima 

facie case. The burden was on it to show the existence of a judgment 


and en execution thereon duly returned "no property found.” There 
‘Was no proof of such s judgment ané execution nor any sémission 
thereof. ‘uch proof wae ¢erentinl to a recovery agoinet the garnishees 


(He OC. Re Ss Cov» Gnzmishee, v. Keohane, 51 Ill. 1444 LaSalle (Me 
Go. v+ LaSalle Amusement Co., 289 Ill. 194, 1975 Bank of Montreal 
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ve Taylor, 86 lille Apps 3885 Davis v- jiegel, Sooper & Coes 8 
id. 275; Howard Co. v. Miller, 123 id. 483.) The affidavit for 
Summons against a garmishee stating that an execution was iseued 
end returned “no property found” is not evicence of the fact, and 
the absence from the r cord of the issuance of the execution and 
ite return is fatal to the ju cment. (Lasalle _gueement Cos supra. ) 
eontention eof appellee that the court will(take judicial notice 
atenable, except where the garnishee proceeding is had 
g judguent eas nT aye Here it was an 
ial action and a 4if terent~enees. 

Anc there must be a legal debt due or te become due, te 
be the subject of gxrmicshment (Capes v. Burgess, 155 [lls €1), and 
euch debt must exist at the time of the answer. (Sressed Steel 
Equipment Co. v. Thornburgh ~resetecl Coe, 229 ills Appe 1, and cases 
there cited.) While uwmexplained the sch-rges appearing om the ledger 
might be taken ac admissions of » debt, yet if they were advancements, 
as the guruishee offered, and the bockkeeper's teatimomy tended, to 
show, against unearmed commisscionma, the «crniehee was not liable. 
It has been so held aa to advencemente for umearmec wages. (Davis ve 
Siegel, Cooper & So., 8) lle App. 278.) 
‘ Expediting trials is commendable but not at the expense of 
a litigant’s rights. The esse should be sent back for recognized 
procedures 

REVERSED AMD PRMAND. De 


Seanlan and Gridley, JJ., comew. 
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ILLINOIS, ) 

Defendant in Urror, | BERGE TO MUNICIPAL 
Ve count OF CHTGAGO, 

LOVEY ANDRES, 9 -a an! 
Plaintiff in Error. ~ J ¢ » od | 


DuBaWithitd THE OPINION Gr THe COUNT, 

Plaintiff in error ws chorged on informtion with 
larceny of money of the value of $13 described as “Ome (1)-Ten 
Dollars United States of Amerion Currency," and three "One 
Dollar United States of America Curreney,* cach described by its 
serial and currency number. A trial was had without a jury. 

Toe reverse the conviction it is urged that the deseription ef 

the property stolen as "United States Currency” is insufficient 
to susteim the Judgment. Im People ve Gohen, 305 Ill. 523, the 
sole question presented for review was the sufficiency of the 

deseription ef the property ctolen ae “one doller ($1) good and 
legal money of the Units ‘tates of mericen, of the value of one 
doliear.” The informtion ws held to be sufficient to sustain 


the judgment. The court saids 


"Great niceties and strictness of plesding should only 
be countenanced and sepoertes when it is apparent that the 
defendant may be surprised om the trial, or unable to meet 
the charge or make preparations for his defense for want of 


wr e wy 4 or particulority. ve 2B oi? 
8.) The iminal lew is fast outgrow those 


Sochnieciitioes Se ane grew up when the punishment for crime was 
inbwman and and whem it was necessary for the courte to resort 
to technicalities to prevent injustice from being done-* 

The court held that the description wan definite amt certain of a 
piece of money of « fixed value, and that there was no diffieulty 


in unde standing the nature of the offense chirgede 
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The same cam be said here. The word “ourrenoy" ie as 
certain and explicit as the word “money” and as rendily understoed. 
The description here is in fact more explicit tham in the Cohen cane 
Deosuse it gives the nwaber of each of the ¢ eeeribed bills. The 
record contains ne bill of exceptions and we mist ascume that the 
proof conformes to such decoriptions. 

The ecriticiom that the currency was not described as “good 
lawful money of the United ‘tates” has no appliestion where the money 
is otherwise properly described. “United States curreney” is lawful 
money of the United States, and the allegation thet it is “ef the 
value of thirteen (15) dollare,” thus using the standard of value in 
this country, ie also sufficiently definite. 

Fault is elso found with the form of the order of the court 
finding the “value of property $15," but the poimt is uaworthy of 
consi¢er»tion. 

Nothing but the common law record is before uss The infore 
mation was sufficient to advise defendant of the nature of the ohe rge 
and he evidently understood it for he mace ne motion to quash the in- 
formation, nor asked for a bill ef particulars, but waived a jury and 
went to trial. 

As indicated by the Cohen case, courts in uodern times éo 
mot lock with favor upon mere nomobeervanee of technionlities which 
lave mo tendency to deprive a party of his legal rights. 

APPIRM De 


Seanmlan and Gridley, Ji., coneure 
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Mi. JUSTICE GRIDLEY DELIVERED THE OPIXION op THS counT, 


Om a second Jury trial, had in March, 1929, te recover 
Commissions as real estate brokers for brinving about, as Claimed, a 
sale of defenéent's apartment building in Chiesgo, there was a verdict 
ame judgment age inet defendent for $4,485, and this appeal followed. 

The first trial resulted in & verdict and jucgment against 
plaintiffs, but on July 10, 1928, that jJucgment was reversed by this 
Court, on account of the giving ef erroneous inatructions offered by 
cefendant, and the cause was remanded. (Glatt v. \mderson, 249 Ill. 
App. 655.) 





Plaintiff's declaration consisted of two special counte and 
the common counts. In the first epecinl count it is averred that plain- 
tiffs were licensed real estate brokers in Chicage and def ndant wee the 
owner of the aportment building, located at the corner of Mth street 
ame Oglesby avenue in seid eitys that on er about July Sls 1925, defendant 
listed the property for eale with plaintiffe and agreed that if they pro- 
cured a purchaser he would pay to them the usual brokers’ rates of 










Commission, vis., 3 per cent on the purchese prices; that “im the months 
of Mnreh and April, 1926," plaintiffs procurec a “prospective purchaser” 
the property, showed it to her and so notified cefendants thet * 
Fesult of their efforts” 2 ssle of the premises «as conswmated te odd 
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purchaser om or about Hay 26, 1926, =t the price of $150,000; that, 
however, the asle “was concealed from plaintiffs by reason of the fact 
that the premises were not comveyed direvtly te said purchaser but were 
comveyed to the “ert “nglewood Trust 2 avings Sank by a deed of trust 
fer the benefit of said purch:serg” that thereby defendant, “in collusion 
with said purch=ser amd the bamk," sought to, ad did fer many months 
thereafter, “keep plaintiffs in ignorance of the purchase of the premises 5" 
amd that defendant is indebted to plaintiffs in the sum of #4500, being 
3 per cent of the amount of the purchace price. im the second special 
count the averments are similar, except that plaintiffs are entitled te 
recover said sum as the “ressoneble value" of their services. To the 
declaration defendumt filed a plea of the general iseue, and a special 
Plea denying thet plaintiffs procureé a ourchaser who was ready, able 
and willing to buy the premises upon terms agreeable to éefendant, or 
that any sale was effected “az a result ef plaintiffs’ efforts,” er that 
defenéant “concealed” the snle as finally mace, or thet he “colluded” 
with the bank and the buyer so to do. 

The principal contention of defendant's counsel is that the 
verdict and judgment are mnifestiy against the weight of the evidence 
om the question whether plaintiffs were the procuring enuse of the 
sale. After considering ali of the evidenee introduced by the respective 
parties, as contained in the present transcript, we are of the opinion 
that there ig substantial werit in the contention. We think thet it is 
Gisclosed from a clear preponderamce of the evidence that the sale was 
brought about by the negotiations am efforts of other real eatate 
brokers in Chicago, H. %. Hlmore & Co., and not by plaintiffs. It was 
finally consummated in the office of Elmore & Co. on May 26, 1926, at 
the price of £149,500, - Mins Mary Maroney being the purchaser. It 
Sppeare in substance thet during July, 1925, defendemt listed the 
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property for sale sith plaintiffs' firm, at the solicitation of one 

of their salesmen, at the price of $160,.003 that defendomt also listed 
the property about the sume time with several other brokersj that in the 
fall ef 1925, cefencant suthorized plaintiffs' salesmen, illiam J. 
MeCarthy, to sell the property for ©150,0003 thet dwrimg February, 
1926, MeCarthy presented it to Miss Maroney and on March 28, 1926, 
conducteé her through the building; that on March 29th, plaintiffs, by 
MoCarthy, «rote defendant that they hac submitted the property te her, 
etees3 tant a few dnys iater she, accompanied by her brother, Petrick 
Maroney, and by McCarthy, further imapected the building; thot shortly 
thereafter she told MeCarthy thet defendant's price of $150,000 wee toe 
high but thet she woule consider buying the property at 2145,0003 that 
SeCarthy informed cefend=nt of these negotiations, who tol¢ him that 

he would not teke less than [149,5 ance for KeCarthy to continue 
negotiations; that McCarthy did not thereafter push his negotiations 
further, and did mot thereafter on2ll upon or see cefendants thet about 
the middle of April, 1926, “lmore & Jo., by their salesmen, -urtis and 
Begley, commenced negotistions with Miss Maroney and defendent with the 
result that on April 27, 1926, Hiss Maroney agreed to purchase the 
property for $149,500 and mace a deposit to tht emd of 95,0005 that 
through the efforts of said salesmen of lmore & Vo-+, arrangements were 
mace with the Test “nglewood Trust & “evingsa Sank whereby Miss Maroney 
ebtaimed from it a loan, and “hereby the property, om May 26, 1926, 

was conveyed by defendant to it as trustee for her, and whereby anid 
bank agreed to wanage the ouild img amé collect the rente for her; that 
neither KcCGarthy nor any other of plaintiffs’ agents participated in any 
of these negotiations; and that on Wovember 10, 1926, the bank, as trustee, 
deeded the property to Miss Maroney. © find mo evidence im the recoré 
showing any improper concealment om cefendant's part, or any collusion 
or fraud on the part of defendant, Hise Moromey or the bank, as alleged 


im plaimtiffs* declsration. 
The the Superior court should be reversed amd the 


Cause remanded, and Pas ercereds 
* Py.) er 

REVERSED ABD REMANDED 
Barnes s?.J.0 amé Seanlen, J.,concure ‘3 > 
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ABRAMS CLARK BYTLY 
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SRUEST As JACKSOW ang RIGHARD 5, 
HOPAIS, 
“ppellante. 
Me JWsTICH ga touey DSLIVERRD THE oPIEIOy OF THE CovRT, 
On July 1, 1929, after a hearing in open court befere the 
chancellor, a ¢ecree wae entered in Complainant's favor, adjudging 
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! COW T, QoOKX COUNTY, 4 


that a certain lenee from Complainant te Jeokoon, aecigned to Morris, 
wes fraudulent anc Yoic, and that it be removed an a Cloud upon 
complainant 'e titles thot within 20 days the cofend ante, Jackeon and 
Morrie, file with the clerk of the court the lesae and ans ignment 
for Canecelintions that neither of then has any richt te P°Sssession of 
or interest in the Premises, described in the lexse and known eo the 
"Bungalow" in Complainant?» buileing, and thet they within ao deya 
Geliver up the pesseseion thereef to Complainant; and th: t they, their 
agente and attorneys, and “ll persons under them, he CHjoinee fram 
Seeerting any rights or Clinima, by suit or otherwive, adverne to 
complainant's rights and Claims, from interfering in any manner with 
Complainant's POB8Leccion and enjoyment of the premises, and from 
&eelgning or attempting to Sestgm the lease or any interest therein, 
Defendante have SPpealed. 

Im the deeres the chanceller found thot complainant is am 
Tllineis corporation, incorporated in June, 1926, and in the owner 
Of @ leasehold estate im certain lend at the southwest corner of sdams 
ome Clark streets, Chieago, and of a certain vuiléing thereon, known 
@s the Banker's Buildings that Certain premises on the 40th amd 41st 
floors of the building, which are the Uppermost steries, are known 
as the "Bungalows" that defendants, Jackvon, from the ineorporntion of 


.) md until Bovember 30, 1929, was ite presidents that 
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while so acting he, as such president and om behalf of complainant 

ae leacor, executed « leaae of the premises to Bimself, as lessee, 
under cute of Ovbeber 265 19275 that it was fer the term ef 10 years 
from December 1, 1927, and the total rent r eserves was *L2,900, payable 
at the rate of $100 a months that the rent is “groenly inndecunte;" 

thet the true remtal value of the premises at the time of the execution 
of the lease wee, and mow ing $500 a month, or 260,000 for the entire 
terms thet Jacknen, as president or otherwise, “had no authority to 
execute such lease to himeclf or to bing complainané theretos” that 
"ite execution wuz mot authorised by the Board of ¢irectore of complain- 
ant amd thet it was and ie a fraud upon complnimant and is fictitious and 
void and « cleud upon complainant's title te the premisess* thet on June 
2, 1928, J:ckeon on Dohalt of, and in the name of, complainant wrote 

te himself, as lessee, enying thot "rentals on the space demised by 
said lense will begin on Jume 1, 1923, the date when enid space was 
completed fer full secupaneys please attach thie letter te your loase;* 
that he bad no suthority, either as president or otherwise, to write the 
etter, and ihe eeme was not authorised by the board of directers of 
Complainant; that on Hovember 14, 1920, he, as Lessee, made a purported 
written secigmeent of the Lease to defendant, Morris, who accepted the 
Somes that cowplainant did not consent to the asecigument norwas it 
Qutherized by its board of direvtoras that Morris, when he accepted it, 
waa charged with notice of the facts and cirounstances attending the 
@xeoution anc delivery of the lesce to Jacknom and that it was fletitious 
amd voids that mo remt was paid on acceunt of the lense by J.e@ksen, 
Morris cx anyone, exocpt that about Vovember 23rd, while Jackson was atill 
acting as president of complainant and im contri of its affaires, Morne 
Caused te be paid inte complainant's treasury $100 on accowt of rent, 
‘Without the knowledge or concent of anid donrd of directers} that on 

? 3, 1928, By resolution of ani¢ board of directors, Juckson 
Temeved ac president am’ director of complainants that on December 
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Srd the bDoard paused a resolutions at meeting auly called, ete., 
whereim i¢ was stated that the “aking of the lease by Jackson on 
behalf of complainant to himself, as Lesuee, “has recently come to 
the attention of ihe Bexrd,” ond that “the Board hae just been in- 
formec” that the purperted leace beara Jockson's written eselgument 
to Morris ard whercin it wan "resolved" thet the company tender 
back to Morris eaid $190 #6 veeeived for rent, and the company's 
counsel be insirneted to take such steps an may be by them deemed 
proper to c:ncel and annul the purported leave and the nevignment 
that on Jecember 4th, complainant, oy its treasurer, enclosed in a 
letter to Morria $100 im curreney; that Mor is refused toncocept the 
money amd om the same day returned ity thot complainant ia ot all times 
reedy and willing to pay to Morria vaid sum with interests and that 
Borris is nov im pesseanion of the premises, claiming to hold them 
under the purported lense and the ascigument, and refuses to surrender 
Pessevcion of the premises to complainant. 

Complainan$’s bill woe filed om December 20, 1928, te which 
See attached ac an exhibit = copy of the lease. After making allega- 
tions, im substantial xecord with the findings of the court as abeve 
Outlined, the bill prayed thet said leaue, aw well as ite ascignment to 
Morris, be decreed to be frnuculent as te complainant and tc be mull 
amd veids that the same be cancelleds that the Peseescsion of the 
premises be given to compiainant, and thet Jockson and Morris, their 
Sense und attorneys, be enjoined, ete. ach of the defendants filed 
om amewer to the bill, and on May 8, 1920, exch filed an amendment 
So the amower, in substantially the same language, in whieh it is 
alieged that om and prior to the date of the lense (October 26, 1927,) 
the stockholders of compleinant were Jackson, Jerome ?. Magee, C- B- 
Gaus, Yrank Stevens, 1. ©. Drumheller,  ¢olph ‘terner and Jess 
delstedy that the stoek standing im the names of Stevens, Drumheller, 
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Sterner and Haleted was actuslly the property of Jocksony that 

‘Gams was an employe of P. “. Chapman & Cos, whieh woe setually 

the ovner of the stock standing in his name; that Magee and Chapman 

& Go. consented to the making of the lease to Jackeony that all of 
the » toekholders, having any beneficial interest in the corporation, 
either “authorized or acquiesced in the leaves" that the rental 
reserved therein was fixed by the stockholders other than Jackson 

and upon his imsietence tht he did not care to have the leave without 
payment of a rental to be fixed by such other stockholders; that on 
February 9, 1928, «t = meeting of the Board of Directors, Jackson 
submitted to the meeting a list of tenants amd the espace rented up to 
thet date, which included the anid lease to himg thot on March 19, 
1928, at another merting of the Board, a firm of public accountants em- 
ployed by complainant submitted an audit report showing the leseing 
of the premises in question te Jackson and the annual rent thereferg 
that the lease “was known and assented to by all of the stockholders 
of complainant continuously from ite date and prior thereto” that at 
the meeting of December 3, 1928, when the Boord of Directors by 
resolution directe¢ the institution of the present suit to get aside 
the lease, the directors of complainant were Mesures Dilke, Harker, 
Halsted, Glase and Rigneys thot Horker woe then, and had been curing 
October, 1927, vice president of Chapman & Co., and had represented it 
in its dealings with complainant, and, es such vice-president, had 
authorised and acquieseed in the lease to Jnckson; and that said five 
directors had acquireé the stock of those «stockholders who had, prior 
to the transfer of the stock, authorized, consentec to and acquieseed 
in enid lense. 

The lease in question is on a printed form, which contained 
the usual provisions, and the blanks ere fillec out in typewritings 
7 mony of the printed provisions, particulerly those intended for 
‘ ; 


i. protection of the lessor, are erased by the drawing of ink lines 
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through them. The following clauses are erased: (a) the clause 
prokiviting the lessee from assicming the lease or subletting any 
part of the premises without the lessor's written eomsents (b) that 
the lessee «ill not use the premises for lodging or sleeping purposes; 
(e) authorizing the lessor to termimate the lence if the building is 
solé or remodeledy (4) providing that if there be default in payment 
of rent, the lessor may terminate the leone without notiee and re- 
enter; (e) entitling the lessor to have a receiver sppoimted in the 
event of foreclosure of the lien for rents (f) provicing for payment 
of double rent az liquidated daragen for the time the lessee shall 
retaim posceszion of the premiwen after the termination of the lease 
by lapse of time or otherwines anc (g> providing for confession of 
judgwent for rent due. Uther ueual clauses are eragede 
The evidence shows thst the osking of the lease was never 
authorised, or ratified by complainant's board of directors at any 
meeting. There was come dicscunsion regarding a different lense for 
five years of the premises to Jeckson «t a meeting on October 1, 1927, 
when only Jackson ani one othe» dirccteor were present. The lease was 
mever agnin discussed «t a director's meeting until the meeting of 
December 3, 1928, when action was teken te anoul 16 ae founmc by the 
court. This action cecurred three days after Joekson hac been removed 
as a director und changes were made in the mesbership of the boards 
There is 2 rider attached to the lease, of the some dete oe the lease 
(Geteber 26, 1927), signed by complainant, sy Jnekson a» preeident, 
and by Jackson, inéivicwlly, in which it is eteteds “The lenve to 
which this rider ie atteched was executed in accordence with the terms 
| umd conditions amd for the rentals provided by an action of the Board 


| Of Dircotors of the \dome-Clark Yui2ding Corporntions im waien action. 


Jeckaon testified onc rose examination 





















- eantete off (a) theaste ose ooemabe expe cos 
wae wspaiiliase “@ sa2ek ods ianteen moet soveat ’ £4 ; . 


“peesoeze: aioneaiin 7¢ yeiahod me sinuies nut ven 4 ae ae _ 
BL pardsine esd Bi epand ad soamsmred of raeaed eet yates abate 
Serwaeys = nh. diuwtoh of or esta 2 Be ahd sal hve te) ibedsbomos x 

oat Sue eoLjon gvorntie ees el oats ci mmlaned CER wansok ia 

eat aa batitogga seviose: « wags of tosses ws poate 
tepeny “0% gato vor (3). tie s0% ee LE ane ve seueedveseh Ye : 
Skods apree sf std wosak 4 euss ot “igarsod vedabtupks x took 


» Rae C53 e 
sones aae te He Lo iden d ote ye ty wiley 4 » ag ' 











e sian iad sBERSEA WEA sauna towns coma Tr ine | 

SRO Dn eee! st Te. 4 2, SN a 
_ oR 49 wiedrekd Yo Fined atinem! alqaon yd baltder | bona dom: oy 
1 aaaend seoreVtth a Dee aokenms: fe noe sa, pie ‘ oo oe 
“3 aPRRK, at tedede® om saitowe a 4: Mosten’ es eve dmerg aut Rd rt oo ; 
ny gow onond att .shonnng oe reterahe . olde seta pad ert ‘ ue a 












Ae matiecm oie Shkes prbassa stage ta 6 om ee 
oe we mer, ae tr Eserurn ag rake) naw mabese ome sont | 


neveees aHoe neal wo milo & ane te aye nore 2 ents 90 ne bi 
hae CRA oa 


aH ee thy P fy! 4 

elnaud ont We qieinsw amen sme ah fans otom eoyanao ims ha he ye ry 
event ett aa stub comes wht te +tnned og PY) tedseste ‘Tonka 4 #4 Lo 
te "4 : 4 bg 


eto biverg te rontenk ye «sma akewan “¢ Demat» 98 * 8 rsdes00 

A, e. i oe 

OF Oneek eft" poetote wt at Moire md etkountrtel ag am ab ye d 
pared ote solv gomthiocen Mi hedwyrxe cow badon tae oa 7. otf il a 


set 8 eens sas oes Soo 9 A 8 
 & vm ol 
RAS AOE BE BONS OGD AIRS SUE Anak lmmmehs fe tee Be 
4 Bolsamimanr o#es 0 ay sei tidand noadinat ‘ “ se: Ra pice 








Defendants do mot cleim th t Herris, as assignee of the 
lease, was an innocent purecheser fer value, or that complainant's 
right im equity to have the lease eet aside and eancelled was in 
amy way affected by the asvignment to Morris, 

Defendantea’ powition ia in effect that the findings and 
decree of the court are ageinet the seight of the evidence om the 
questions whether Jackem wae nuthorised by complainant te execute 
the lease, and whether the lease, if not authorized, was ratified 
and acquiesced in by complaimant. Oefendants' counsel in their 
brief make the following contentions: (a) That Jackson, as president 
of complainant, was fully suthoriaed by the directore and stockholders 
of complainant to execute the leave to himselfy (b) thet the lease and 
Jackson's oecupancy of the premises was known, ratified and eonsented 
te by all of the steckholderss (@) that the rent specified im the 
lease wae adequate for the space lessedg and (d) that the sult is met 
brought in good faith. After a careful review of the voluminous 
evidence we cannot agree with any of these contentions. ¢ think that 
the findings am cecree of the court are amply sustained by the evi- 
dence. Jo useful purpose will be served in a detailed discussion ef 
the testimony of the numerous witnesses. né ve think that the evi- 
dence is such az discloses that the lease wae a fraud upon complainant 
and yvoidable at ite option, and thst defendants’ defense of acquiesemee 
by complainant in the leave wae not maintained by a preponderance of 
the evidence. 

The deoree of the “uperior ceurt should be affirmed ané it 


is ee ordered. 
APY IRM Ue 


Barnos, ?. d.5 am@ Seanlan, J., coneure 
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PRANK J, HOPKINS, 
Appellee, 
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Ve ) AOPERAL FROM SUPERIOR coURr, 


CARLOS AMES, ANCHIBALD 
Je CAREY and EDTARD J. 
PENEMARK, as Civil “ervice 


COOK COUNTY, 


Commiscioners of the City D - an 
of Chicage, wes € el 90VU 
appellants. 
MRe JUSTICE GRIDLEY DELIVERS) THE OPINION oF TH COUnT,. 


On May 1, 1929, frank J. Mopkine filed a verified petition 
im the Superior court of Cock county praying that the court erder the 
iseuance of a writ of certiorari, directed to the meubere of the 
Civil Service Comeissien of the City ef Chienge, as respondents, 
commanding them te certify anc brime up a complete record of the 
proceecings of the Commission in the matter of the hearing of certain 
Charges amd specificstions against petitiomer, which resulted in 
his discharge from his position as = patrolman in the department 
of police of the citys thai said record of the Commiseion be quacheds 
and thet said order of petitioner's discharge be set aside. ‘| 
May 2nd the court ordered that the writ isoue, and om May 9th 
respondents mace a return and therein certified to a record of 
the proceedings, which, however, did not comtain a tramecript of 
the evidence henré upon the trial before the “ommission. On 
the same day respondents moved to quash the writ, «te. A heering 







was had on Hay 10, 1929, during which the court ordered the return 
. Aimateanter of eaid tranecript of the evidence, which respondents 
dmmeciately im open court returned. Thereupon the Court entered 
‘the fimal ofécr or judgaent appealed from, overruling respondents’ 





the writ, suctaining petitioner's motion to quash 
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the recoré of the Comiseion, findine thet “there is mot a scintille 
of evidence te sustain the fimding of the Civil] “erviee Commission 


om the charges preferred and the order of discharge thereon entered,* 
amd adjudgimg thet “the recerd of said Commission, discharging 


petitioner from his civil service position as patrolman in the 
police department of the City of Chicago, be and the some is hereby 
Guashec, and for nauzht esteemed.” There is no vill of exceptions 


comtained in the t ranseript of the record. Mo brief has been filed 
in this court by petitioner. 

Prom the record of the Commission, a9 returned to the 
writ and certified by responcents, it appears that on June ll, 
1927, written charges together with specifications were preferred 
by Hichael Hughes, Superintendent of Police, against petitioner 
and filed with the Comuission (said ehurges and specifications 
being set out in full); that on June 16, 1927, petitioner received 
Written netics that the charges, cte. (copy theroof, together with 
the names amd addresses of eight witnesses, being etiached to the 
Motice) had been preferre: ageinst hiss am thet a hearime thereon 
had been ordered to be held in Room No. €12, “ity Mall, Chicago, 
om Jume 22, 1927, at 10 o'clock A. Mes} that the hearing was con- 
Ginmuec from time to time until August 3, 1927, when the cance wag 
Suken under advisement; and that on ‘ugust 13, 1927, the Commission 
found petitioner guilty of certain of the eharges preferred amd 
Orcerec that he be dincherged from his snid position. 

The “findings and decision” of the Commission are set 
forth in full im said record, and therein it is stated that on 
; August 3, 1927, the Commission, as to said charges, “proceedea to 
hear testimony of the witnesses, a record of which iy preserved and 
on file in the office of the Commission,” and that the charges were 
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“Violations of Fule 236, anc the followime sections 
of Sule 289, Sules ami Regulations of the bepartment of 
Police, promlgatec and in force December 15. 1924, wiz: 

2. Rule 236: Right te entertain Politieal Opinions. 
The right of members of the Department to entertain political 
opinioms anc the right of elective franchise is sacred and 
imvielate, but no mexbers shall be delegates to or members of 
amy political or partisen convention, nor shall they teke part 
in any politiesal camonien, nor make or selicit contributions 
to any political party, club or anesecintion, or for any 
political purpose. 

2. eetion 3, ule 289: Conduet unbecoming a police 
officer or employe of the Police Department. 

3+ -cetion 5, Rule 289: Heglect of duty. 

4. “ection 15, mule 2a68; ineapaecity or inefficieney 
in the service." 


Twe of the four specificstions relate to the claimed 
Violations of said Awle 236, (as to which the Commission mace no 
fimdimgs) and the other two spcoitications ore as follows: 


"Se Im that the said patrolman Frank J. Sopkine of 
the 28th District ¢id permit and euffer houses of prostitution 
to be operated in said S4tu District, -opartment of Police, 
City of Chieago, and alee ¢id perait salieitation and roping 
for prostitution on the ctreete of the City of Chicago, in 
said 28th Police District, on April 30, 1927, and May 20, 1927, 
enée at diverge ether times betwecn gaia tates, amd at various 
oe ges im said district, to-wit: 58 est Srand vemue, 69 est 

hdo Street, Al2 ‘est Gramd Avenue, 693 Forth Clark ~breet, 

547 Yush Street, 545 fush ‘treet, 53 “est Grand Avemue, 538 

Seorth Clark Street, 111 cat Austin heuleveard, 151 est Lrie 
Street, 12 ‘est Srand Avemue, 553 North Dearborn (treet, $42 
Borthd carborn itrect, ami 6) Morth Clark Street. 

4. Im that the said patrolman frank J. ‘opkins of the 
28th District did show inability and inefiiciesey to prevent 
ae im the 4intrict to which he was ascigned, and 

bility asd inefficiency to stop and prevent solicitation 
and roping om the street in the dictrict to which he vas 
Sesignec st the times and in the places «tated im specification 
hereef No. 3." 


The Commission further found im ite “fincings amd cecision* 
thet Nopkins appeared in person «t the hearing and was represented 
by counsels that both porticipated im the examination of witnesress 
thet he was a patrolman in the éepertment of police of waid City on 

5 Jume 16, 19275 and thet “from a consideration of all the evidence 
z dDefore it the Commission finds said Yrenk J. Mopkins guilty of the 
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Violation of the followimg sections of Kule 239, Rules 
and Regulations of the Deportment of “Olice, promulgated and 
im foree becewber 15, 1924, vis: 

35+ Conduct unbecoming a police officer or an employe 
of the volice Department; 

Se Neglect of duty; 

4G0- Incapacity or imefficiency in the ecrvice. 

Im that the enid Frank J. Hopkins, patrolman, 28th 
district, did permit am sufler houses of prostitution to be 
operatec in said 28th district, Department of Yolice, City of 
Chiesgo, and aloo did permit eolicitation and roping for 
prostitution on the streets of the city of Chicage, in esid 
2@th police distriet, on April 30, 1927, and Bay 20, 1927, 
amd «at divers other times between said dates, and at various 
Places in suid district, to-wits 56 "est Grand Avenue, 69 
“est Ghie Street, 112 est Grand Avenue, 603 North Clark ‘treet, 
547 Rush Street, 545 ush ‘treet, 58 ‘est Gram Avemue, 538 North 
Clark “treet, 111 ‘est sustin 3oulevard, 131 ‘est “rie “treet, 
12 ‘est Grand Avenue, 538 North Dearborn ‘treet, 542 Herth 
Dearborn Street, and 6) North Sle rk Street. 

Im that the said Frank J. Hopkina di¢ show inability and 
inefficiency to prevent prostitution im the district to whieh 
he was assigned, and imability and inefficiency to step and 
prevent solicitation and roping on the street im che diatriet to 
which he was assigned at the times ane im the places stated in 
epecifications hereof Ho. 5. 

Therefore, the Civil Service Commission finds the eeld 
Prank J. Hopkins guilty of < 

Gonéuct unbecoming a police officer or an employe of the 
“olice Department; 

Neglect of duty; and 

Imeapacity or inefficiency in the service." 


in Fumkhouser v. Coffim, 301 Ill. 257, 260-1, it is eadd: 


“The omly office which this writ (ve-thorurd) performs is 
to certify the recerd of «a proceecing from an erior te a 
superior tribwmal. The superior tribumal, upon ag inspection of 
the record alone, when the return is sufficient, ‘determines 
whether the inferior irivumal had jurisdiction of the parties 
and of the subject matter, and whether it has exceeded its juris- 
Giction, or has otherwise proceeded im violation of law. « * The 
record must show facts giving the inferior tribumal jurindiction, 
amd mere conclusions of law are not suf icient.* (Hake masy 


ve ind ae kid ates 262 Ille 516.) There is no presump- 
of jurindciction avor of a bocy exereising a limited or 
statutory jurivsciction. Nothing is taken by intendment in faver 
of such jurisdiction but the facts upon which the jurisdiction is 
founded must appear im the records * * 'A jucicial tribunal 
ef inferior jurisdiction must recite the fac S, Ox preserve the 
acts themselves, whieh ite jurisdiction depends." (Tf 
v- Diok, 216 Ill. 98.) * * “hen the proceedings that are being 
heard ge summary, without the right ef trial by jury, amd there ig 
mo right of appeal, ‘it is necessary that for purposes of review 
the substance of the evidence should be given and not the con- 
‘ ¢lusions drawn therefrom.’ (Sawicki vy. Kerom, 79 Ns J+ le 382.)* 
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Tested by these holcings and Secisions ve think that 
the trial court in the present ease Was fully warranted in eutering 
the judgment tit was enterecde it will be noticed that the findings 
of the Commission, oc COBtained in ite “find ings amc ¢ e¢ision.* 
Frelsetive toa opkins' permitting and ouriering houses of prostitution 
to be operated in sudd “8th dictrict ond relative to his inability 
and inefficiency to prevent provtitution in sai¢ @istriet, are in 
almest the identical language sc in Specifientions Nes, 3 and 4 
sccompanyins the ohargess aud that no facts are stated in the 
Commiseton' « finc ings, Showing wherein or how he permitted prostitution 
to be epereted in said Gistrict, o: whereia or how he “8S UBable to 
preveret or inefficient in Preventing snueh Prowetitution, or that he 
hea kmowledge that Prostitution existed «¢ the times and Placesnamed, 
Amé, as the transcript of the testimony taken before the Commisnion wag 
before the trial Sours but is not contained in the prevent transcripts 
of the recards ve must Pr@s me thet the -tmmiasion's trumncript of 
Baie testimony dustivied the finéime of the court bint there vag 
“mot a seintilla of evidence" contr ined therein thet suctainec the 
charges against Petitioner or his Gischarge from his Peeition. 

The judgment of the Superior court in affirmed, 

APP IREE D. 


Bornes, >, Jes and Seanlan, Jes Concur. 
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FITZGERALD CON-TRUCT ION , 
@ corporation, 
Complainant and -ppe ° 


Ve 


OfTO A. ALTSCHUL @t nle, 
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OTTO A. ALTSCHUL, 





Appellant. 
Me JUSTICE GRIDLEY DLLIVER’) THE OPINIoZ OF THE COURT, 


By this appeal Otto A. Itschul secks to reverse a 
Gecree of the circuit court of Cook county, entered May 14, 1929, 
wherein complninant, an original contractor, was awarded @ 
wechenie's lien on the buile ing and premises known as 1242-1244 
North Dearborn street, Chicago, in the sum of ©21,515.22, together 
with legal interest fron July 1, 1924, ané costes of suit, inolud- 
ing the fees and charges of the master. And the court decreed 
thet umlege within three Geys \itechul or some of the defendants 
pay said amounts te complainant, the premises be sold subject to 
the lien of a certain trust deed, dated January 25, 1923, (except 
as to the sum of $5,000 secured thereby), ete. 

In compleinant's original bili, filed July 24, 1924, 
the building contract, dated April 25, 1925, between complainant 
(Cesignatec as contractor) and Altschul & Company (devignated as 
Owner) wag attached as an exhibit ani mace a part of the bill. 
Tt is stated in the contract thet the contractor agrees to provide 
Complete “all the materials and perform all the work for the 
| @xonvation, piling, shoring, Plain «nd re-enforced concrete, masonry 
“MBA partitions, eutstone, terra cotts, ani granite," on the bullding 


de erected on the premisen, “av deocribec im the specifiestions 
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ané shown on the drawings prepared Dy Be Ve \Isehlager, Ince, 
rehitect,” and to ¢e “te the satisfaction of 6. A, itechul, 

owner, and of the arehitect,” everything required of it by the 
general conditions, specifiestions or Grewings; that the work ig 
to start immediately and “the concrete and masonry is to be completed 
October 1, 19233" that the owner “agrees to pay to the contractor 
for the performance of the Contract the totel num of $215,600, but 
only upon certificates, sizned by the arehitect and the owner;" that 
Guring the progress of the work partial paymente Upon certificates 
are to be made to the contractor, on or before the loth day of ench 
month, to the extent of 35 per cent of the value of the labor and 
materials furnished Up to the first dey of that month, as estimated 
by the architect, less previous paymentss that upon the setiafoctory 
completion of the entire work, there shell be paid to the contractor 
& sum sufficient to increase the total payments to 85 por cent of 
the value of the emtire work; thet withim SO days thereafter the 
Dalence shell be paic, but in no ense ahnll the contrscter be entitled 
te @ poyment whieh, in the Judgment of the ‘FOhitect, will leave 
the balance withheld insufficient te complete the works; that the 
general conditions, Specifications and Grawinge, together with this 
Contract, are to be considerec «s parte of the entire contract; 
and thet both porties ngree’ that they will be bound by the documents 
end thet "they will promptly and fully carry out ell decisions of 
the architect or arbitrators given thereunder." 

Among the numeroue “general conditions” are that “no 
Slterntions, changes, adéitione or other revisions are to be mace 
7 Unless an order has been given in writing by the architect, and, 


; 






Umlees such order is given, no contractor shall receive compenaation 
any work that might be done other then tht shown on the plang 
Called for in the specificetionas* and that “all materials and 
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appiianees shali be furmished, and oll labor performed, under the 
terms snd conditions of the award and recommendations of the 
arbiter, Judge Kenesaw NM. Landie (Award dated September 7, 1921), 
and in case the contractor at omy time refuses or neglects to 
comply with said terms, conditions and recommendations, the owner 
may terminate thie contract,” ete. 

In the original bill complainant alleged that it had fully 
performeé and completed the contract in June, 1924; thet the price 
was $215,0003 thet it had aleo furnished extra work and materials 
(itemized otetement attached) ageregating $18,169.755 that it 
hac received payments on the contract from time to time, aegregating 
$202,500, which, with certain credit allowances amounting to 
$1,203.27, mde a total credit of $203.703.27; that there was a 
Dalance due to it of $29,466.45, for which it cleimec a mechanie's 
liens and that on July 3, 19%4, it filed a statement of its claim 
for lien (copy attached) with the clerk of the circuit court of 
Cook county, in compliance with the statute. On Jume 12, 1925, 

Qn amendment was made to the bill in which compleinant alleged 
that it furnished all materials and performed all work as required s 
that, ae to the “concrete end masonry,” thot po rticular work wne not 
completed on October 1, 19453, but was completed on Yebrucry 15,1924% 
that after October 1, 1925, Altschul caused to be made to complainant 
from time to time nine portial payments ag regating /162,50., the 
last one for $5,000, on May 27, 19243 thit it completed all of the 
work required by the contract on Jume 9, 1924, and Altechul accepted 
the building, took possession and is now using the onme for the pur- 
«poses for which it was erected; thet because of these payments and 
his acceptance of the building he waived the provision of the 
Contract that the conerete and masonry work should be comple}ed our 
October 1, 19233 that om July 15, 1924, complainant demanded of / 
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asd the erehitect thet they issue to it x fimel certifieste, but 
that they, seting in furtherance of a conepirsney te cheat and 
defraud complainant, frauculently withheld and refused te issue 
euch certificates thet they untruthrully etated at the time that 
the cuildineg had not been completed in accorcanee with the con- 
tract, that the work had not been well dome, and that the materials 
furnished were not merchantable; thot they well knew that the con- 
trary wae the fact; and thit the oontract was fully completed in 
aceerdance with ite torme anc the plane and specifientions and «leo 
extra work and waterials were furnished. ‘ubeequently the bill wae 
further amended by adding 2 clause to the effect thet all extra 
work and materials, ss listed in the attnched statement “were ordered 
by ehid Altechul or his architect." 

To the bill as finally amended (/ltschul demurred generally 
amd specially, but the court overruled the demurrer, and subsequently 
Altechul filed his answer admitting the oaking of the contract, that 
part of the required cork hod been cone, thot from time to time during 
its progress «rchitect's certificates were iasued and payments made 
te complainant aggregating $202,500, but that no final certificate 
hac been issued. He denied thet he had waived the completion of the 
conerete and masonry work by “ctober 1, 19254 thet all the extra work 
ae Glaimed hac been performed, or that written orders had been given 
either by him or the architect/all of the onmej and that neither on 
July 15, 1924, mor st any other time, had any demand been made upon 
him er the architect for the ivsuance of # final eertifionate, or that 
either had refused to iseue the same, or thot they hac fraudulently 
conspired not to issue it, eto. Me alleged that by reason of the 
delay in the completion of the concrete and masonry work, and other 
required work, and by renson of certain faulty work, he had been 


damaged to the extent of $25,00035 that certain changes hac been made 
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ae the work progressed whereby the cost of the emtire werk had 
been reduced from the contract price to the extent of $10,000, 

for which he wae entitled to a credits that he is not indedted in 
any sum to complainant; and thet it ig not entitled to a meehanio's 
lien in any amount. 

On July 27, 1925, after repliestion filed, the cause was 
referrec to a meanter to take proofe ané report hia conclusions of 
dav and fact. 4 mass of evidence wae introduced. The principal 
witness for complainant was "red J. Nolmes, who during the entire 
work haé acted az superintendent of construction for complainant 
ané who wes constantly on the job. His testimony wae taken under 
a atipulation of the parties by deposition on oral interrogatories 
on October 7, 1925, ot Miami, Plorida, where he then was residing 
temporarily. Notwithetending the fact that the deposition had been 
taken by cgreement and that at Miami Holmes wean exhauctively crose- 
examined by 4ltechul's counsel, Altschul shortly after the return 
of the deposition filed a petition to suppress it in ite entirety 
on the grounds thot Holmee «at the tige wauw really a resident of 
Cook county, I[llimois, thet Ltechul when he consented to the taking 
of the deposition dic not know of that fact, and thet under the 
provizions of section 28 of the Svicence & Depositions Act the taking 
of a deposition on oral interrogatories is limitec to a “non- 
resident” witness. The court denied the petition. Before the 
master, A» J. Fitagerald and J. %. Pitagerald, respectively president 
and secretary of complainant, and several other witneoves, testified 
in ite behalf. A« Je Pitagerald had generally supervised the work 
on the building ae it progressed. ‘ltechul was o witness in his own 
Dehalf, and Willard Dowd and Joseph Mulfeld, respectively vice 
president and sup rintendent of the architect, + + Alechingers 


Imes, and several other witnesses, testified for him. Many documents 
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and writings were introduced by the parties. 

In the master's report, dated November 3), 1927, and 
filed June 29, 1928, after waking many findings, he recommended 
the entry of a deeree for a mechanic's lien upon the premises in 
compleinant's favor for the oum of $27,516.22, with legal interest 
from July 1, 1924. itschul's objections were ordered to stand as 
exceptions bvefore the court. mn the hesring on the exceptione the 
court confirmed the master's report except as to anid amount , 
reducing it to the sum of $21,515.22, and entered the deerce as 
first above mentioned. Complainant has here aseigned croes errors, 
Claiming that the court erred in making any reduction from the 
amount as recommenced by the master. 

Among the master's findings are that, while complainant 
@id mot complete the “concrete and masonry” work by October l, 
1923, as provided, there were “unavoideble delays over which com- 
Plainant had neo control” and Altschul is not entitled to any allow- 
ance on this account; thet the entire work under the contract was 
substantinlly completed on Vowruary 12, 1924, except "certain 
comparatively small matters which needec attention” and which were 
finally finished during May, 1994; th t in addition to doing the 
work, as provided in the contract and specifientions, complainant 
éid extra work and furnished extra materials, as per signed orders 
of the architect or owner, in the agvregate amount of (11,809.95 
(itemized in the report) including the furnishing of additional con- 
crete throughout the building and including overtime labor (this 
ageregate sum was reduced by the court in the decree to $5,809.95) 4 
thet complainant aleo did further extra work as per orders received, 
in the aggregate sum of $3,205.27 (itemized in the report); thet 
from time to time complainant received certificates anc payments 
on the contract aggregating $202,500, leaving a valance due there 

of $12,5005 that the total of hese three sums is $27,515.22, for 
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which complainant is entitlec to a mechanic's lieny thot ef sad 
gum Of $202,500, paid to complainant wader the issued certifientes, 
$162,500 thereof wae paid after October 1, 1923, ~ the last payment 
being on May 27, 19245 thet curing the month of June, 1924, and 
early in July 1, 1924, severnl meetings were had between the two 
Pitegeralds, representing complainant, and Altechul and Villian 
Dowd, vice president of the rehitect, et which meetings the 
Pitegeralde urgec the immerdate iseuance of a final certifiente and 
the payment of the balance ducj that under the contract all 
certificates were to be signed by both the architect and Altechuls 
that 1¢ was their duty to issue such final certificate for sueh sum 
as they believed to be due to complainant, but that beth refused, 
arbitrarily, captioucly, and without snmy good cause, to leoue a 
final certificnte; and that on July 3, 1924, complainant filed its 
atatement of claim for lien, in due form and in apt time, with the 
clerk of the cireuit court, in accordance with the atatute, md 
shortly thereafter commenced the present suite 

The master further found that LeighteHolaer & Co. of 
Chécago, made a loan upon the premises for the purpose of aiding 
Alteehul in the construction of the building; that thie loan was 
secured by a truest deed on the premicer deted January 25, 19533 
that from time to time, as certificates were issued, payments 
were ma¢e by Leight-Holzer & Co. out of the proceeds of the loan 
in its possession or control; thet the last certifiente ineued to 
complainant is dated May 27, 1924, and ia for the sum of $5,000 
that Leight-Holzer & Co. paid complainant seid sum a few days 
thereafter and there remained in the hands of Leight-Holser 4 Cor, 
of the procesce of the loan, 4 balance of $5,0003 that on Vebruary 
12, 1924, complainant receivec a certificste for $15,000, signed 
by the architcet (by Dowd) and by the owner (\ltechul)s that this 
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certificate, Ho. S&S, wan directed to Leight-Holaser & Coe, and 
ecertifiec thet “Fitagerald Conste Coe, contrecter for the gen. 
concrete and masonry work on the builcing, nt ete.,s ia entitled 
to a payment of £15,'C, to be charged te the loan made by you 
on the above property3;” and that by virtue of thie certificate 
complainant received from Leight-Nolszer 4 Coe snid amount of 
$18,000 on said date. This certificate No. 5 wasn intreduced in 
evicence on the hearing. On the back are the following receipt 
and waiver of lien, both vigned by complainant: 


“Chicago, Iliimoin, 2/12/1924. Neeeived of Leight-Nolser 
& Coe, the nmount of the within certificnte. il iaber and 
materials furnished uncer the within cescribed contract prior 
to the ente of this certificate have been paid gor in fulie 
Signed ag’ rald Conatruetion “o. 
by J. ¢. Fitsgeraid, Seety." 


"State of Illinois 
County of Cook se. To ali whom it may coneernt “hereas 
we, the undersigned, Pitegerald Co Coe have been employed 
by Otto A. Altschul te furnish Lab finter ia for masonry, 
conerete and piles work for the bui » known as 1244 
Dearborn atreet, Chiconzgo, Cowk County, liiinoia. 
How, Therefore, Xmow Ye, that we, the undersigned, for and in 
comsidersation of ome dolier, and other good and valuable con- 
siderctiona, the receipt whereof in hereby acknowledged, do 
hereby waive and release amy and ali iden, or claim, or_ right 
aye om #nid above described bull¢ing and premises under ‘an 
Aet to Revise the Law in reletion to lie chanios’ Liens, Approved 
May 18, 19935, ani in foree July 1, 1903,' on account of laboxy 
oF materials, or both, furnished + ae te ty 1324 » by the 
undersigned to or on account of the said for said 
building or premises. 
Given uncer our hand and geal this 12th doy of Peo. 1924. 
(Signed) Fitagerald Conetruction Co. (seal 
by J. G. Pitugerald geal)” 


The evidence dhes not disclese that complainant at any 


time subsequent to February 12, 1924, or when it received the $5,000 
payment by virtue of said eertificete of Eny 27, 19024, signed any 
t further waiver of lien. The meter found, ae to said certificate 


it 


Ho. © that the came “show a complete waiver of lien by the Pitagerald 







Conetruction Co. 924." Wotwithetending thie 


ing, and his further finding (above mentioned) thet all work 
(ice. exclusive of extra work ordered) had been 
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substantislly completed by February 12, 1924, (except eertain minor 
items tinnlly furnished during May, 1924) the master recommended 
the sllowance of a lien for $12,50° (the balance due and unpaid on 
the original contract price of $¥15,000) and the court in the deoree 
followed this recommendation. One of ltschul's ebjections te the 
master’s repert is that complainant hed waived ant releseed its lien 
for all isbdor and material furnished up to FPebrusry 12, 1924, and 
that there is no evicence showing what labor or materials were fur- 
Mishec after thet date. As to the cinimes extras the master recoumended 
the allowance of a lien therefor to the extent of 218.015.22. The 
court reduced the allowance by £6,590, but the deeree for the tetal 
Lien of $21,515.22 imeluded enid balance of (12,500 om the original 
contract. On the extra work of $15,015."2, ae recommended by the 
master, the evidence does not fully disclose whet wae actuslly fur- 
Bished pricr to Yebrucry 12, 1924, and what was furnished thereafter. 
This ean only be determined by additional evidence. 

Counsel for sltschul have sade «nt sxrguec many points 
@e grounés for s reversal of the decree. me of them is that the 
decree cannot stand for the reseon thet a large portion of the amount 
of the lien awarded includes work and materials furnishec to the bulld- 
ing prior to February 12, 1924, and thet om thet date, for a valuable 
Considerntion, complainant waived end released ite right to a mechanic's 
Lien for 11 euch work and materiale as had been furnished up to that 
time. ‘“e think thet there ie substantial merit in the contention. 
Counsel for complainant contend that anid waiver and release was not 
Antenéeé to apply to any of the oxtra work but only te that furnished 
in accordance with the provisions of the criginal contract. The paper 
ite face does not indicate any such limited intention. Complainant 
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ef liem” om the vuilding and premiver “om nccount of labor or 
materials, or both, furmishec to Feb. 12th, 1924," by it te the 

build ing. In 4 Corpus Juric, p. S15, secs. 415-4, 16 is salds 

*The principle tat a persen of full age and acting gui jurig can 
waive a atatutery * * provision in his own favor, affecting simply 
hie property or slienable rights * *, applies to mechanic's liene 
(see Shitcomd v. Eugtace, 6 Ill» App. 574% Dymond v. Bruno, 101 

id. 425), and when the lien has once been waived 4¢ cannot afterward 
be revived, in the sabsenee of an express agreement to that effect 
with the owner. * * hat constitutes a weiver ie essentially a 
question of intention.” In Turnes ve Jrenckle, 249 Ills 30d, 400, 

it is saids "‘here » general wodver ig executed ané there is nothing 
in the context to show a contrary intention, there ie nething left 
for the court to do but to enforce the contract as the parties have 
made ite” Because of anid waiver of lien by complainant ae to all 
work and waterials furnished up io february 12, 1924, we are of the 
opinion that mo cecree for lien could properly ve entered against 
defencants which included labor an¢ matorials furnished by complainant 
‘prior to that date, whether the sume be coneidereé »ithin the provisions 
(ef the vontrnct or as extre work, end thet the deeree in question 
‘whould be reversed. And, inagmich oc it ia impoecible to ascertain 
from the evidence, as contained in the present receré, whet labor and 










terfalea were actually furniehed efter said date, the couse must be 
ed with directions to the court to cxuse further evidence to be 
mn to ascertain what labor ond materiale complainant setually fur- 
to the building after such date, either under the contract, 

es extras un¢er proper orders of the arehitect or owner. And, 

er the evidence, we think thet there is some merit in the crote- 

. s assigned by complainant and tht the moater's figures ee to the 
work ané materials furnished by complainant ($15,015.22) are 
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more mesarly correct than the court's allowance for the sume (89 016.22)» 
Om the taking of the accitiomal «vidence, however, there should be no 
allowance made to complainant for any work or wateriale furnished to 
the building prior to Februsry 12, 1924, a» we bold that in this pro- 
ceeding, which is solely fer the enforcement of a mechanic's lien under 
the statute, complainant (beenuwe of ite anid waiver of lien) is only 
entitled to recover the fair and rensonable value of the work and 
materiale actually furnishec the suillding, either under the contract 
or as extrae under proper orders, after February 12, lend. 
Amd we do mot think that there is any eubsetantial merit 

im the following other contentions of couneci {ox tochul: (1) 

That the court errec in overruling (lischul’» demurrer to the bill 

as finally awenéed (Altechul having thereafter anewered the blll); 

(2) thet the court erred in not euppreasing the entire depomition of 
Holmes; (3) that certain testimony oa contained in thit deposition 

Was improperly admitted in evideness (4) thet when in May, 1924, 
Complaiaamt received the last paysaeat of 65,00, under a certifilente 
then issued, it was then "overpnids” (5) that, because complainant 
failed to introduce any evidence as to what were the terms and conditions 
Of the “Landis Award,” it is mot entitled to recover anything in this 
‘PFoceecings (6) that, because some of the work wae not done to the 
"entire s«tiefaction of the architect,” complainant ig not entitled to 
Peeever anything; and (7) thet, because no final certificate signed 
Dy the crohitect and the owner wis obtained, complainant is not entitled 

Fecover anything. As to the last mentioned comtention we think that 
‘ sufficiently alleged in ite amended biil and sufficiently 










facts disclosing a good and sufficiont re som or exeuse why it 
Rot obtain a final certificate so signed. The evidence dinclosed, 
by the master, thet complainant by its representetives made 
endeavors to obtain a final certificate in a proper amount, md 
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failure to obtain one, signed by the architect, was becouse 
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of Altechul's positive directions to the srehkitect not to issue one, 
end thet the refusel of  ltechul and the architect tu issue such a 
ecertifieate, uncer all the facts and circumstances in evideme, was 
unwarranted and amounted to a fraud upon complainant's righte. In 
Hart v. Gareley Mfg» Coos LiG Lie “ppe Lid, 174, it is said: “The 
lew is, without queetion, th t if the srehitects did not exercise 
their honest jucgment in refusing to give appellee the final certifi- 
eate, thet was bad faith on their part and justified the finding of 
the jury, amd way a sufficient excuse thet appellee did net get a 
final certificate." (ee, aleo, \zmole v. Sourni » 144 lide 132, 
157; Feater v. McKeown, 194 id. 359, 546.) ‘The judgment in the 
Hert ense, supra, wae reverses by our Supreme Courts (222 Ili. 444) dub 
solely om the ground that the piesdings in thet ense did not allege 
any reasons or exeuse for not obtsining a final eertivieante. <n the 
inatant case complainant in ite amendec vill oufficientiy alleged (and 
the evidence proved) reasona and exeuse for not obtaining such a 
certificate. 

For the rensons indicated the decree of the clroult court 
is reversec and the cause is remanded with dircetions that the court 
Gnause further evidence to be taken to cscertoin what labor and materials 
were actully furmished to the oudlding by complainant after Peboruary 
12, 1924, either under the provisions of the contract, or ao oxtra work 
under proper orders of the urchitect or ownex (Altuchul), and also to 
Secertain the ressonable value ef such labor and materials, snd for such 
further proceedings and decres for « mevhamie's lien os to equity and 
Under the statute shall apvertain, not inconsistent with the views 
herein expressed. 





REVERSED AND REMASLOD ITH DIMSCTIONS. 


Sy Pe Joy amd Seanlan, J., concure 
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JAMES As HIRSHFIXLD, ) 
Appellant, } 

Ve APPRAL PROM BUNICIPAL 
ARTHUR Se JACKSON et al, COURT OF CHIG.:GO,. 
copeartners, coing business 
as Jackson Bros-, Boeceel ) 

& Coc, yw! ' oy y~ 
Appellees. fe WJ 6 . fhe WI UW 


Mi. JUSTICE GRIDLEY BELIVEREP THR OPINIGH GF THO COURT. 


In a first elass action in contract to recover back the 
sum of £2500, claimed to have been deposited with defendants, 
there was a trial without a jury in July, 1929, reoculting in the 
court finding the issues in defendants’ favor and entering a 
judgment against plaintiff. his appeal followed. 

In plaintiff's amended statement of claim, filed March 
6, 1929, he «lleged in substance th.t defendants were copertners 
emgageé in buying and selling stocks «nmi other securities in 
Chiesgo as brokers for others; that on “Yovember 15, 1928, he ée- 
posited with them $2500, “to ve usec at hie direction and request 
for certain trades in the purchase of securities according to his 
orderg" that he did mot at amy time order or direct any trades 
to be amde on his seccount; that subsequently upon demand defendants 
refused to returm to him enid sum, so deposited; and thet they are 
indebted to him in said sum of $2500, plue legal interest. 

In defendants’ affidavit of merits they admitted that 
they were engaged a8 stock brokers in Chicego and thot plaintiff 
° with them $2500 on November 15, 1928. They alleged in 






tance that it was agreed «<t that time thet said sumwas to be 
at the direction of one KH. J. Dooley for trades in the pur- 


or esle of ecurities for plaintiff's accounts that plain- 
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authorized and directed defendant to accept amd execute all erders 
from Dooley for such purchases or sales om plaintiff's account; 

thet afterwards they mace certain traces in securities as directed 
by Dooley and that as a result thereof they paid out of said deposit, 
on behalf of plaintiff, the sum of 515 and charged the additional 
eum of $79 as brokerage feess that on November 22, 1923, there wae 

a Balance in the account to plaimtiff's credit of $9215 that on that 
Gate, at his request, they paic him said balance; and that they are 
mot incebted toe plaintiff in any sum. 

When during the trial it appesarec thot defendants on 
November 22, 1928, paid to plinintiff at his request said sum of 
$921, pleintiff amended his etatement of claim on its face so as to 
show a claized indebtecness of defendants of $1579, plus legal 
interest from November 15, 19258. 

Practicslly the only ground for reverasl of the judgment, 
ae urged by plaintiff's counsel, fe that the finding of the court is 
manifestly against the weight of the evidence on the main issue of 
fact, whether plaintiff authorised Deoley to make traces in securities, 
through defendants ce brokers, om plaintiff's account. Om this 
issue the evidence was conflicting. Defendants’ principal witness, 
Charles L. Johnston, Jr., a member of the defendant firm, gave 
testimony strongly eupporting the affirm tive of the issue. Plain- 
tiff's testimony was to the contrary. Other witnesses testified for 
Gefendant. Dooley twice gnve te: timony, first ae = witness ‘er 
efondants and afterwards as a witness for plaintiff im rebuttal. 
Mfter reviewing all the testimony and considering all the facts and 


Cireumstances in evidence, we are unable to say that the court's 
finding is mnifestly against the weight of the evidence. No useful 
x 


| Purpose will be served in Getniling or discussing the evidence. 
; be amd is affirmed. 

The judgment ehoulé pr 
Pedes abd Seanlan, J+, comcure 
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PEOPLE GF THE STATE oO 
LLLINGIS, = 
Defendamt in Error, 





OF TO SUNICIPAL cour? 
v. OF CHICAGO. 
; 4 
JAMES VRENSMAY, ) yk €> : 
Plaintiff im “rror. ) Fed (2 G Che \} 3 J 
MR. JUSTIGS GRIDLEY MeLIVERS) THe oprMTON oF Tax commT, 


After a trial without a jury the court found defend ent, 
James “renshaw, guilty in manner «1 ‘orm ag Charged in the infer- 
mation, anc on March 18, 1929, after overruling defendant's motions 
fer a new trial and in arrest of Judgment, adjudged him guilty of 
the criminal offense ef aseuult und battery and to pay a fine of 
$100. It te sought by thie writ ef errer to reverse the judgment. 

The informtion, sicned end ewerm to by “Lyrmest Kumert,” 
alleged in cubstnamee that on February 9, 1929, im the City ef 
Chicego, defend-nt aeerulted, etruck, beat, wounded and bruised said 
Ernest Kumert and comaitted 2 violent injury upon hig person, contrary 
to the statute, eto. “efendant Pleaded not guilty and waived a jury 
trial. 

Defendant's counsel first contend that there ia a fatal 
Variance between the information and the proof “in that the name of 
the alleged victim ws not proved as pleaded,” because “the infor- 
Metion cherged that the assault end battery wae committed upon the 
of Erment Kumert, whereas the proof showed that the of! ense 
Committed upom the person of Esamk E. Sunert-" The point was 
Praised at any time im the triel court. The Cgnpleining vitmess, 
» bestifiec that he was the “complainant” im the case und that 
Mame was “Frank £. Kumert.* 
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Mre. Frances Brabent, «ho eae in the company of Kunert in the 
lobby of the Davis Hotel, “hicsge, «hen the assault was committed upon 
him by *renshaw, the hotel detective, referred te oim im her testimony 
as “Ernest* Kumert, anc the evicence clesrly showed thot “Frank ©." and 
“Ernest” Kumert was the same persom. ‘%e do not think there is amy sube 
stantial merit in the contention. in People ve einman, 206 Ill. 156, 
162, it is said: "The modern rule is thot a variance as to names slleged 
im an incictment and proved by the evidence is not to be regarded as 
waterial unless it shall be mace to appear to the court that the jury were 
misled by it or that some substantial injury wa= dome to the ecvused there- 
by, euch as that by reason thereof he wes umable to intelligently make 
his defense or esr exposed to the domger of » second trial om the same 
charge.” In the present ease it in clenr to us thot the court, trying 
the ease in plece of a jury, coulé not heave been misled on account of 
the claimed varicnee, or that the same could have caused, or can possibly 
Gause, a substantial imjury te the accused. 

Defendant's counse] alao contend thet “remshaw was not proven 
guilty beyond a ressonable coubt. =fter reviewing the testimony of 
Kumert and that ef his two witnesses corroborating hie version ef the 
epesult, ae well en defendant's testimony and that of the manager end 
‘Seeistant manager of the hotel, called by defendent, we enmmot agree 
with the contention. Wo useful purpose will be served in setting forth 
the testimony of the several witnesses. 

amd, in our opinion, there ia no merit in counsels’ further 
‘@ontentions thet defendant did not receive a fair trial and thet the 


imposed was excessive. 
Pinéing mo reversible error in the record the judgment of the 









court is ef firmed. 
AVPIRME De 


?. Jes and Seanlan, J., concure 
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PEOPL*® OF TS# STaTR OF ILLikglg A 
Defendant in ariane“< | 

7 ERROR TO MUNICIP 

va. } : 


} OF CHICAg?. 
RIGHAKL RURPHY, ) > m ¥oy 
Plaintiff in Srrer. ) Sa? % 


BR, JUSTICE GRICLZY DELIVERED 


et 


HS GPILIGH GF THE COURT, 


By this writ of error defendant secks to reverse a judge 
ment rendered against tim on Geptesber 24, 1929, wherein the municipal 
court, after finding him guilty im manner and form ss charged in the 
information (a jury having been waived), adjudged him guilty of the 
criminal offense of “unlawfully and willingly neglecting his employ- 
ment and having no visible mesns of suppert,” and sentenced him to 
the house of correction for the term of six months. 

The information, signed and swors to by Thomas weFarland, 
was filed on the same day. It sileged that on September 23, 1929, at 
Chieage, Michael Kurphy was “a pilferer;" was "habitually neglectful 
of his employment and calling amd did mot lawfully provide for him- 
self;" was “an idle and dissolute person and neglected all lawful 
business;" and “is known to be a pickpocket, huving no lawful means 
of support and is habitually found prowling sround stores,” contrary 
to the form of the statute, etc. 

Om the trial defendant wae not represented by counsel. 
The bill of exceptions discioses that seVarland, the complaining 
witness, testified in substance that he was a police o!ficer of the 
City of Chicage; that about 2 o’clock on tie afternoon of September 
23, 1929, he was on the fourth floor of the store of Karshal) Field 
& Co., im Chicago; that he saw Kichael Murphy and one Charles Warren 
as they started to walk down the staire to the tuird fleor; that he 


@id not know Murphy; that he knew Warren but had not seen him for 
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three years; that Murphy “has a recerd;” that he searched beth men 
but “found nothing op them except money;* and that vitheut having a 
warrant he arrested both men, took them to the pelice station and 
locked them up. No other witneres testified for the State. A ao- 
ealleéd “record of Zichsel Murphy,” signed by 4. P. Bvans, Chier 
Identification Inspector of the Department of Police, was offered 
by the State's attorney ond admitted in evidence, It purported te 
show that Murphy, under different nomes or aliases, had thrice 
been before judges of the court on cherges, resulting in his being 
fined and, on one oceasion in June, 1925, sentenced to the house 
ef correction. What the charges were ie not clearly shorn, 

Kurphy was his only witness, lie testified that on the 
afternoon in queation he was in Field's store “looking sround for 
shirts;* that Warren was vith him; thet as they were about te walk 
downstairs the police officer arrested them amd took them to the 
station and locked them up; end that when arrested he (Murphy) had 
$14 in hie possession, which money was taken from hin. 

The above was 411 the evidence. It clearly is not 
sufficient to sustain amy of the charges in the inforwation. (See 
People v. Klein, 292 [11. 420, 426.) And the finding and Judgment 
of the court cannot be justified. Aecordingly the judgnent is 


reversed. 
REVERSE”. 


Barnes, *. J., and Scanlan, J., concur. 
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Mm. JUSTICE GRIGLSY OSLIVYRED THE OPINGON OF THS COURT. 


Plaintiff in errer, by this writ, seeks to reverse a judg- 
ment of the Kumicipal court of Chicago renderce againet him on 
September 24, 1929, wherein the court, after finding him qutlty in 
manner and form ae chargeé in the informition (a jury having been 
waived), adjudged him guilty ef the criminal offense of "unlawfully 
and willfully neglecting his eupleyment anc having no visible means 
of support," anc sentenerc him te the house of correction for the 
term of six months. 

The information, filed on the came day, is practieslly the 
seme 2s thet filed in the case of People v. Murphy, Yor 35,974, in 
which an opinion hus thin day becm rendered. The evidenmee, alec, ta 
substantially the same, exvept that the so-called "pelice record of 
Charles “arren,” not signe: or certified by amone, is longer. Tor 
the rensons as stated in the opinion in the Murphy cnse, the onid 


Warren 
judgment of the Municipal court against Charles /io reversed. 


REVERSE De 


So Pe Jey amd Scanlan, J-, comcure 
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ANDREY Le GROTZ et ales 
Compl tas 
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¥e 
APPEAL FREOK CINCUIT 
COURT, COOK COUNTY. 
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Defend=nts. 





On appeal of WARD T. HUSTOH, 
petitioner, 
Appellant. 
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MRe JUSTICE GRIDLEY PALIVe RAD THE OPINION GF THE COURT. 


In @ partition procerdinz, in whieh a decree of anle of 
the premises had been entered om Jume 19, 1929, and in which the 
master's report of esle had been approved by order entered on July 
20, 1929, Yard T. Hustem riled hie verified petition om -ugust 28, 
1929, praying that the master “who has the proceeds of the sale in 
hie possession, pry te petitioner 2 per cent of the purchase price, 
whieh was $30,000, or the eum of 2600, from the preeecds of the sale." 
Om September 26, 1929, after a hearing in open court before the 
chancellor, the petition was dismissed for want of equity, and the 
present appeal followed. 

In the deeree of sale the court found that the commissioners 
had appraised the value of the premises at $45,900, and the court 
directed that the master “bring the money realised from the eale inte 








court to be distributed to the parties entitled thereto uncer the 
Girection of the court,” and further ordered that “a real estate 
broker's commission of two per cent (2%) of the selling price be paid 
By the uaster to the party procuring a purchaser of the premises out 
of the proceeds of the sale, provided such purchaser fully consummtes 
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In the repert of sale, the master reported that the sale was 
hed on July 12, 19293 thst "G. “saliaee “ood” bid for the premises 
530,000, - payable £15,000 im cash at the time of the delivery of the 
master’s decd, and $15,000 in notes secured by a trust deed on the 
premises, etcej that the bid was the highest one offered ane that, 
acceréingly, the premises were sold to seid Neood, vho has deponited 
$1,500 om account of the purchase price ond octands ready and willing te 
pay the balance, ete.j and that a motice was served upon the master by 
Thomas J. Bly, of Chicaga, to the effect thet he (Bly) “indueed the 
purchaser, G. Wallace Neod, to interest himself in the premises, and th 
he (Bly) is, therefore, entitled to the broker's commission of twe (2) 
per cent of the selling priee in accordnuce with the provisions of the 
éeeree .” . 

Im the order approving the msater’s repert of sale, entered 
July 20, 1929, it is erdered: 
"That immeciately after the payment of aforeenia payment 


ef 915,909, and the exccution ami celivery ef said notes and trust 
deed, the meter shall pay to one Thomas J+ Bly, the part 


Procwrs’ said parcmaser ct seid soles the sum of $600 as and for 
ssion of tro per cent of caic selling price,” eta. 

Im Huston's said petition, it is alleged that he is a duly 
licensed real estate broker in Ciesges that, pursucmt to the terme of 
the cceree and the advertisement of the mister relative to the payment 
of a broker's commission, etoe, he “procured o purchsner for the real 
@etate, to-wit, ome G. “nllece Rood, and bid the same in for him at 
the sales" and that said esle bas been consummated. 

Om the hesrimg om the petition, Huston testified im his own 


i 
*. 


behalf and called as witnesses for him the meester in chanecry, ‘rehie 








iH. Cohen, and Thomas J. Bly, amd all were cross-examined. Certain 
ers ané writings also were introduced. ‘t the close of petitioner's 
the court enié it did mot cesire to hear further evicence and, 
Huston had moved the court “to amend and correct the ercer of 


20, 1929," by strikimge out the finding of the court therein to 
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the effect that Bly was the party who had procures the purchaser at 
the scle, entered the order appenled from, diemissing Huston's petition 
fer wsnt of equity, ase first above mentioned. 

Petitioner's evidence disclosed in eubstance the Tellowing:s 
The master duly advertised the: the sale woule take place on July 12, 
1929. Im the advertisements was the statement that a broker's commission 
ef two (2%) per cont would be paid to the party procuring a purchaser. 
On July 2nd, Sly wrote Husten colling ais attention to the propowed sale, 
enclosing a copy of the ouster‘ts advertisement, and makime certain state- 
mente showing the desirability ef the property, ete. Bly aleo personally 
talke< to Huston about the property aid the prepoued enale on several 
occasions. “nm July ird Sly wrote to the solicitor of the complainants 
in the partition suit, stating tht me had solicited Huston, “and his 
associate, G. Wallace Food," to purchase the property at the anle, and 
that Hustom hed premised him (Sly) that he would be present at the sale 
emé wake a bid, etc. The letter contained the motificstion thet if 
either Huston or Reed should purchase the property he (Bly) weuld be 
entitled to the 2% commiszsion 15 a¢vertisec. fter Bly hed telked with 
Huaton about the property, the latter viewed it amc comeluded that it 
would be “a good buy for semebody «t $50,000." Huston then interested 
the vice president of « railrosnd company im the property with the result 
that the railroad company agreed to buy it, if it could be obtaimed at 
the sale for $30,000, and inctructed Huston to buy it for the railroad 
Company for tht sum, if he could. At the sale, after Huston hed bid 
dm the property fer $30,000, and had mace a ceposit of $1,500, he re- 
Quested that the master cause title to be conveyed to Rood, “ho wee on 







of Huston. Om August Sth, out of monies furnished by the raile- 
company, Huston delivered his two checks to the master for $15,500. 
railroad company was the real purchsser of the property and Huston 


its agent im making the purchase. bout » week after the sale 
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Huston told the mster tht he cloimed the commission of 2% because 
of procuring Rood as the purchaser. The master replied that this 
was a matter for the court te device. Sustom mace mo further efforts 
te obtain a comziasion umiil he filed his petition on uguat °8th, 
wherein is contained his verified atatement th t food was the purchaser. 
He dic mot file sny objections to the master's report of sale of July 
20th, or within apt time to the court's erder of the some date approving 
seid report, wherein is contained the direction thet the meter pay te 
Bly, “she purty who procurec cxid purch ser at snic ecole,” the 2% 
Commission. His petition of “<uguat 266th “se ret filed umtil during the 
second term of court efter ssid epproval order waa entered. Wot until 
the hearing on Hucten's petition im “eptember, 1929, did it appenr (and 
then from hie own testimony) thot at the partition eale he sected av the 
agent of the rxilroad compeny in precuring for it the property ut $30,00¢ 
In view of the evidence, and under the lew, we think that 
the court wae fully justified im dismissing Husten's petition for want 
of equity. “hile scting ee the agent of the reilresd company to bring 
about the purchare of the property for it «t the partitiom sale at the 
price of $30,900 (two-thirds of its appraised value as reported by 
the comissioners), be could not at the some time properly act as the 
agent of the sellers, or legnlly be entitled to any commiccion to be 
paéd out of their funds. (Law ve “are, 254 Ill. 560, 3695 Summ ve Keachs 
214 id. 259, 264-53 Young v- Trainor, 156 id. 428, 450-1.) Furthermore, 
after Huston had purchased the property =t the enle and hod requested 
the meester to cause title to be conveyed to his employe (Rood), he, 
through or by Rood, could have objected to the court's order of approval 
of the master's sale, particuly rly to the finding therein contained as 
te Bly beimg the party who had procured the purech» ser and being entitled 
to snid 2% comeincsion. (Speck v- Pullmon Cor Co«, 121 I1l+ 35, 573 
¥. Gibbs, 174 id. 272, 278; chandler v. Morey, 195 ids 596, 
}) Mot having made such objections in apt time the matter as to 
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who wae entitled te seid 2% comwission, ss “ell as the fact that the 
property hac been sole by virtue of the cceree of sale of Jume 19, 
1929, became adjudicated. nd after the parsing of the term the 


matter could mot be re-opened as attempted by Muston's said petitions 


(Tosetti Brewing Soe v. Koehler, 200 ill. 569, 372; Mooney v. 
Yalentynoyiegz, 255 id» 118, 120.) 


The order of the circuit eourt of September 26, 192%, 
mppesled from, is sffirmec. 


AVP TIRED» 


Barnes, P. Jey and Scanlan, J., concur. 
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CITY OF CHICAGO, ) 

Appellee, 

Ve } COURT OF CHICs06. 
) 

DELLA FOGEL, ) » ¢ »* 

Appellant. ) ; D hw 


Mie JUSTICE GRIDLSY DELIVERSS THES OPINION GY THE coURT. 


On September 7, 1929, Hurry Hillier, a police officer of 
the City of Chicago, filed a complaint in the municipal court, 
alleging that defendant, Della Fogel, ai Chicngo on September 6, 
1929, "did make, aid, countenance and assist in waking an improper 
noise, disturbance, breach of the pesce and diversion tending to a 
breach of the peace, to-wit, cicturbing the peace, in violation of 
seetion 2655 of the Chicago #umicipal Code of 1922," ete. Om the 
seme Gay Hiller filed another complaint against her, alleging violations 
of the provisions of section $703 of ssid Municipal Cede (engaging in 
& precession in « public street or holding an opem air meeting without 
a permit.) 

On the came day (September 7th), George Lowe, a police officer, 
filed two similar complaints against Sam Need, one charging him with a 
violation on September 6, 1929, of said section 5705, and the other 
Charging him with a violetiom on tht dny of said section 2655. 

All four eases came on for trial on ‘eptember 17, 1929. 
The defendants vere present and represented by the same attorneys. 


It wae stipulated that the four cases should be tried together before 





the same jury and thet separate verdicts should be returned. Miller 
amé Lowe were called as witnesses for the City, amc esch of the defende 
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ants testified. The jury returned four verdicts. The first found 
the defendant, bella Fogel, “guilty of a violation of the ordinance 
described in the complaint aa section 2655" and assessed a fine against 
her in the cum of 275- The second verdict fowhd her “not cuilty on 
section 3703." The third verdict foumd the defeminnt, Sam Reed "guilty 
of a violstien ef the ordimamee described in the complaint as section 
3703," and assessed a fime against him im the sum of $75. The fourth 
verdict found him “mot guilty on section 2655."° On the verdict of guilty 
ageinst Della Fogel the court emtered judgment ag imst her, adjudging 
that plaintiff recover from her a fine of 275, an asseverd, and costa of 
suit. rom this judgment she prosecutes the present appeal. 
The following facts in substance are disclosed from the evi- 
Gemee: Adout 7 o'clock on the evenime of “eptember 6, 1926, there 
was “some kind of a socialict meeting” being comducted, outdoors, at 
the intersection of 47th st eet am! Groas amd Ashland avenues, Chicugee 
The police department, having been notified thet there was a “disturbanee* 
there, sent policemen tc the place. hen they arrived they found a 
mecting im progres: and more than 300 people congregated om the street 
and om the sidewalk, both of which in consequence were “blocked upe*® 
There were banners and signs, berring the slogans: “Defend the ‘oviet 
Uniemg® “Organize the Young Unorganized ‘orkera;” “Down with the 
Cessncks" (accompanied with the picture of a policeman); “ orking 
Yomen of the Yorld Unites" “Fight for the Abolition of Piecework;" 
amé other banners, vexring other slogans, The defend nt Seed was 
speaking as to “the Brutality of the police” end saying “cow with 
Capitaliem.” Reed was directed to cense speaking, which he did but 
shortly thereafter commence again. Neither he nor any one had obtained 
_ @ permit from the city to conduct the meeting. ‘“fter this feet was 
@elled to his attention he again «tearted to address the meting and was 


arrested. The police then dispersed the crowé, telling them to move ome 
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Some of the crowd, including Della Fogel, then started a parade on 47th 
street, displaying the banners. hile the policemen were attempting te 
brenk up the perade che, according to “iller's testimony, “started poking 
us with sticks and put up a fight, Kicking and fighting-* Che wae then 
arrested. he testified that the policemen “didn’t let anybody speakg" 
that they pulled Reed off and nobody spoke afterwardog am’ thit while she 
was im the parade, cerrying a bauner, two of the officers grabbed her and 
she “poked them with eticks” because her “nkirt was unbuttomed,” amd the 
officers wouldn't let her down to buttom it. Reed testified thet he “tried 
to speak three times;" that the banners were handled by people in the 
audiences; thit when the officer puliec: him cown he tried to speak againg 
that whem he was arrested “everything was pencefuly” that the "organization" 
arranged for the mectime; thet he cic not mow whether or not a permit fer 
the mectimg had been applied for; thet the “werkerg im the crowd lifted him 
om their shoulders so thet he could «apeaks* and that he woe not im the 
parade which followed. 

The maim contention of coume+1 for Pella Fogel is that the 
judgment acainst her should be reversed because the evidence does not 
show that she was guilty ef diserderly conduct im violation of the 
provisions cf section 2655 of the Municipal Code. In view of the evie 
Gence as above outlinec, we co mot think there is «my merit im the con- 
tention. Squally without merit is counsels’ further contention thet the 
-@ourt abused ites diseretion im consolidating all four of the cases for 
_ trial before the same jury. It appears beth from the common law reeoré 
_ amd from the bill of exceptions thst prior to the empanelling of the 
jury the consolidation was agreed to by all parties concerned. 
The judgment appealed from agsinet Delle Fogel is affirmed. 

APPINME Le 





P. Jey and Scanlan, J., concure 
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CIry oF onIcAGo, 


Appellee, AvewaL wreat SUNICIPAL 


ve COUP? OF CHYCleO, 


SAR REED, 


ll ith cet i te aaah 


Appellante 
MP. JUSTICY GQHIPLEY PELIVFRE ) THR OYIvIGN OF THE com. 


Om September 7, 1929, Svcorge Lowe, a police officer of 
the City of Chicago, filet a complaint in the Numicipal court 
alleging that dufendant, Sam Reed, at Vhienge on Ceptember 6, 1929, 
wae “umlawfully engaged im a parade or procession in or upon 47th 
street and Gross avenue, a street or public way in said elty, and 
dic hold an open air public meeting on ground obutiing upon a 
street in said city, and did then ami there fel and neglect to 
obtain a permit in vriting therefor from the police department of 
seid City, in violation of section 5705 of the Chicago Mumicipal 
Code of 1922. Om the some day Lowe filed another complaint 
against Keod, charging him with disorderly conduet iu violation of 
the provisions of section 2655 of said Municipal Code. ‘m the same 
éay Harry Miller, a police officer, filed two cimilar compleints 
against Della Yogel, cherging hor with viol»tione on September 6th 
of the provisions of exid sections, reapectively, of said Municipal 
Goede. 11 four enves come on for trial on September 17th. The 

two defendants were present and represented by the seme attorneys, 

ané it wos stipulated in open court thet the four cnses should be 
tried together before the nome jury, - « separate verdicts, however » 
to ba remfered. At the conclusion of the hearing, ®t which testimony 


introduced on behalf of the City and bohh defendants teetified, 
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the jury returmed four verdictr. In the instant case the jury 
found Peed “guilty ef « violation of the ordinanee described in 
the complaint as section 35705," and aueeseed a fine of 898 
against iim. He, however, was found ant euilty on the other 
complaint against him, fox clatiaed violation ef section 265%. 
Della Yogel «as fsuni guilty of «a vieslation of seid section 2655, 
but mot guilty on said section 3793. Beth defendants perfected 
separate appeals tc this appellate court frem the reupective judge 
ments of (75 rendersd ageinst them upon acid veriiots of aulliye 
Vo haye this dey filed am opinion in the ease againss Della 
POgeasg CHG Mae 34093", atfirming aaid Judgment axzainat here Ia that 
opinion we outlined the facts ag disclesed from the evidenee 
imtroduced upon the trial, %4 whieh outline we refer without here 
repeating tho aumee 
Ta sald station 37°73 of the Wertoipal Code it is provideds 
"Ko parades ex proeeencion phel? be allowed upem any 
street or eet way im the eity, mor shel) any open-air 
publie mess be held upon any groune 4 upon any 
street or puslic way in the city, wntid a permit im writing 
therefex sali firct ba obtained from the peilee depar inente 
Application to conduct such parnde or procession or open-air 
mecting ahali se meade in uriting te ihe cuperintendemi of 
police by the person or persons in charge or control thervot, 
er responsible therefer, * * ant. in onsa of om open-air 
meeting, such applicstion shall specify the place at which 
it de @esized te nald euch meorthing, the purpose theree?, net 
the name of the person, corpor tion or society in control 
therco! or responetble therefor, the time at whieh sueh purlie 
meeting iz to be held, and the probable duration thereof. * * * 
Although the city has power to regulate the use of streets 
(Gahill's stat. 1929, chap. 24, pare6S (9)» pe 328), counsel for Need 
first contenc that the evidence showe that the meeting was not held 
08 ground “abutting” on the street, but was held on the street, and 
thas, hence, the judgment cannot etand. There ig no substantial merit 
im the caitention. The evidence sufficiently shows that at least a 
| Portion of the meeting wos held on ground abutting on a public street. 


the parade, which followed the speaking, wan on a publie 
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street. It is coneeded that no permit wae applied for or obtained, 
either for the meeting or the parade, and it sufficiently appears 
thet Reece had camtrol or partial control of the meeting. And is view 
of the evicenee, wo 45 a0t think the court committe srrer in refusing 
to give Keed's offered instruction, Noe 1, which was te the effect the 
“there in no ordinance requiring anyone to obtain a permit for the 
purpose of conducting a meeting on & public street in the city,” ete, 

Ceampe] further contend thot the court abueed ita disvretion 
in conselidating the four cases ~ the two against leed and the two 
ageimet Delle Fogel - and having the cvyidence heard before the sam 
jury. <A eufficicnt answer to the contention is that this method of 
procedure tas agreed to in open court by a1] parties concerned before 
the jury was empanelled. 

Finding no reversible er:or im the record, the judgment 


against Reed for $75, appealed from, in affirmed. 
APPIN De 


Barnes, Ps Je, and ‘catlen, J., coneute 























game ydiaeivivioe 8s nate porated pir to » gatevea ts 9% 7 
“wohy GI bat sgabeeem wie De Lowden Laiewe ze Lovimes bad bons 
 petkeurin wh case tedthemeo ¢ ooo ede dakds for oP ow cena nky 
basis Gavtte o6t of sow doltr at .0k stot sowesant bore tto otbeet ote « 
gts oh, shares © wintge of oaoyen pabriupex conantone oF ef : 
wae Megedo ocd ah aeente Oliteg & ye gettvom a i htaleanil te 

- ‘bomen nth teantin dutoe wid nel? buedmee coakere | Ares on 
eg okt mn dpe gumtape out ead « - seone wot aft antdabionen 
“eee +662 sue ted tansd soumbtve ade yatvad ban = Seget alint te ‘ 
to tedine wists tak? af nobdnnsnes alt of Tomuae fast oh tie . ours 


a 


sTeted Sateen yeas ander am ihe Fi Saeme mege Oe os bose nen oraneee « 


Bt va 


ay 


ty 


e oxen ont, Bie By 
- smmigpn st s hrtewt ia adh tpt Ge hago 


ae sbomnktte a) anos? volenage 188 wok how | 


x ; Fi 5 “ ae 7 un i y * f » F . ws 2 oh nie 
2 F 7 } 23 ae Sk 
. 7 | a amie ais areas sakrngs S08 snk ey 
~ ae \ Toe ool My as 
my Rey ys es brent Sas ay der ; Want hy aig a SM mat i. 
4 re, a - ' {Pee des 1) 
F ! ; ' ty ‘ Ips de Mages. Peis, 
Ps My 4 : ee 4 C. ae “ot aa » Sal xe 
? ¥ J } ‘ lh ty ! 
‘ vi Eat Ss oa ‘tte 


» Mee kite # vara? 


‘be a SA Be. a _ 


. ie sv 
fy ; 
nay b4 f 
wp ya a 
oo bw 
<T 
if 
ia 
% at Ps \ ; 
wehis 
4% 
‘ Hae iy 
ee. 8 oe Trae r 
| “Th ban , 
i, rm was (owiga ae Pomel | ok 4 8k 
1" Wie t 7 





y >» , ‘ a} ey 





PRANCIS We PETER » 
Appellant, 
v. AP HAL FROM COUNTY COURT, 
HAROID F, SCOVEL, 
administrator with the 
will anmmexed of the estate 
of Je Fe BELL, deceased, 
Appellee. 


COOK COUNTY. | 
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MA, JUSTICE SCANLAN PULIV! RED THR OPINICN oF Yee oOOUR?. 


Francis *. Peterson, an atlorney at law, eued J. “« 

Bell and frank vane for fees alleged to be due him. “hile the 

suit was pending Bell died anc the edminiotrater of his estate 

wee gubstitute¢d. The suit wag then diemwisse?d ag to “vane. 

The enee wos tried before the court, with a jury, and at the 

@omelusion of plaintiff's evidence the vourt directed the jury 

te return a verdiot in favor of defendant. Judgment wae entered 

on the verdiet and plaintiff has appenled. 

befendant contends that the present appeal should be 

@iemissed for the reason that there wee no order entered approving 

the appeal vond. Tt mppeare that the trial court approved the 

bend upon ite face but did not enter an order approving the same. 

Im Pirst Net'l Denk v. Village of Dolton, 254 Ill. App.» S521, we 

helé that an appeal will not be dismissed becnuse no order of the 
+ +@ourt approving the bond or nuthorising the clerk te approve it 
appears in the record, where the approml of the trial judge appesara 
om the filed bond. We adhere to thet ruling. 
. Plaintiff undertook to prove hie ease solely by the 
“witness Davidson. Davidson, an attorney at law, wae ® pnrtner of 
Tf until May 1, 1923. At that time the partnership vas 







and thereafter each conducted his own business and the 
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witness had no interest of any kind or mature in the bueinese of 
plaintiff. Defendant objected to the witness testifying to any- 
thing concerning the claim of pleintiff on the ground that the 
witmess was dis ualified under Jee. 2, Chay. S51, Cahili's Statutes. 
The court sustained this objection and plaintif’ comtends that 

the court's action in this regard wee errer. The contention is 

a meritorious one. Section % reade as follews: 


“Par. 3. ‘itmessesg - Parties and interested witnesses 
not competent against tructees, representatives, heire, legatees 
and devisees.) See. 2. Wo party to amy civil ection, sult er 
procescing, or person directly interecated in the event thereof, 
shall be allowed to testify therein of his own motion, or in 
hig own dDehalf, by virtue of the foregoing section, when any 
adverse party eues or defends sa the truetes or comeervator of 
any idiot, habitual drumkerd, lumatic or distracted person, or 
ae the executor, administrator, heir, legates or devieee of any 
Geceased persom, or an guardian or trustee of any such heir, 
legates or devisee, unless when callec se « vitmese by such 
adverse perty so suing or defending, and aleo except in the 
following cases, namely :" 


In Holland v- Peoples Banks, 303 [lle S31, SOly the court gaid: 


"The interest which will disqualify o witnesw uncer the 
Bvidence act must be a legal interest in the result of the cuit 


and mast be certain, direct and tumediate. (Ac ve Potte 
239 lil. 578; Belimsn Ve Epetein, 279 ids Bas 


in Flynn v» © 9 283 Ille 266, 217, the court snid: 


"Thies court hae held thnt the interest vshich will 
disqualify a witness must be certain, direct amd immediate, 
showing that he will gain or lose ag the direct result of the 
suit; thet if the testimony does not ahow such direct, certain 
and immediate interest, his interest, if any, coen merely to 
hie credibility and mot to his incompetency. Ye 

9 251 Ill. 1903 Bailey v. Beall, 251 id. i 


Im Louthern Collegiate institute vs 4 9 157 Illes Appe 568, 570, 
the court said: 
“The true test of the interest of a witmese ie, that 
he will either gain or lose by the direct legal operation and 
effect of the judgment, or thet the record will be legal 
evidenee for or aguinst him in some other action.” 
| There is nothing in the testimony of Yavideon to show that he had 
any legal interest in the outcome of the suit. Om the contrary, 
Ris testimony affirm tively shows thot he had no such interest. 


mere fact that he was a pertner of plaintiff et the time of 
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the beginning of the transactions out of which the claim of 
plaimtiff grew, did mot disqualify him. . 

Defendant contends thit pleimtiff's« offer of proof 
failed te make out a prima facie conve and therefore the judgment 
should not be reversed. There is mo merit in thie contention. 
This case should be tried om the merita. 

The judgment of the County court of Cook county is 
reversed anc the couse is remanded. 

. REVERGRD AND REMAND Le 


Barnes, Pe Jey amd Gridley, Je, coneure 
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CHARLES Ae SAMAR, } / 
Appellee, } 
) APPEAL PRON MUNICIPAL COURT 
Ve ) 
) OF CHICAGO. 
THE ROGEZLARD STATS SAVINGS } 7a we + . { 
BANK, a corporstion, } z a 6 L1Ae O 3 3 
‘ . 


Appellant. 
MR. JUSTIGE SCABLAN P@LIVEES)D THE OF HIG! OF THE COURT. 


Charles Ae Sarar, plsintiff, brought an ection of replevrin 
against The Rereland “tate Savings Sank, & corporation, defendant, 
for the posecssion of 3 certsin note made by Lowis 8. Lambos and 
William Gatearangos, dated January 15, 1997, im the amount of $4,500, 
amd six interest coupon notes for the sum of 9155 ench. The note 
and interest coupons were secured by a trust deed, becrimg the some 
@ate, made by Louis BE. Lambos ont “illiem ‘atacramges, conveying 
certein property therein described to defendant as trustee. “hen the 
replevin writ was served on defenmiant the note and interest coupons 

Were not in its possession and thereafter plaintiff filed «a count in 

_ trever in the amount of $4,500. The esse wan tried before the ourt, 

; without a jury, and there wes 2 finding in favor of plaintiff. PDefende 
ant hae appealed from the jucgment entered upom the finding. 

/ The teetimony shows that the note and interest coupone, to- 
with the trust cece, were pledgec «ith defendant by William ©. 
on Yebruary 13, 1927, as collateral to secure the poyuent of his 









then held by defendant. At the time they were pledged they were 
ed for other collsteral whieh cefendamt then held to secure 


Rote. 
The sole question in the case is: At the time the bank ree 
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Geived from “ood the note, imterest coupons anc trust deed as cellateral, 
had it received notice that pinimtiff wae the owner of the said instru- 
ments’ ‘efendent claimed thst it had no notice that plaintiff war the 
ewner of the said imatrumentes «t the time it cccepted them from ’ood as 
collatersl and it imtrodaced evicenoce thet supported thin cleim. Plain- 
tiff claimed thet he hed given notice to the bank of his ornership of the 
gaid instruments prior to the time that the bank received them from “ood. 
Plaintiff and two other witnesses who gave evidence to support this claim 
were Greeks, and their testimony benring upon the alleged notice, prebably 
from their inability to clesrly express their cnewere in "melish, ia fer 
from clear, and it entirely fsile to antisefy us, in view of oll the other 
facts and cirewsetances in proof, that the alleged notice »ee siven te 
the bank. Im our opinion, it would be unjust te allew the present judg- 
ment to ztand on the ¢evidenee presented by the record. ‘s the ose may 
be tried agsin, «e refrain from analyzing and commenting on the facts and 
circumstances benring upon the cuecetion of the alleged notice. 

Pleimiiff contemis thet “the (tatute provides thot value muct 
be given for the negotiable instrument when it ia negotiated, in order 
to make the perty receiving the sawe a holder in duc course,” and thot 
“the defemiant Bank ¢i¢ not give anything of value or consideration te 
Seod when it receivec the note from him." ‘There is no merit in this 
contention. It appears in evidemce thet on Februsry 13, 1927, when 
defendant received from “ocd the note and interest coupons, the latter 

was indebted to it im the sum of $12,000 for which it held coliateral 
amd thet Yood on that date withtrew from the ssid collateral two mortgages, 







signeé wy Henry “. Johmeon in the ssoant of $5,000 ané the other signed 
John KM. Turndull im the smount of ©1,500, and at the seme time he sub- 
fer these two mortgaces the note, interest coupons and trust deed 
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Ve are satisfied, after a very careful examination of the 
recerd, thet the cause should be tried again. The judgment of the 


Municipal Court of Chicago is reversed and the couse is remanded. 
REVERSED ABD REMANDED, 


Barnes, Pe Jey amd Cridley, J., concure 
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OLIVER W. HOLMES, AIBER 
PYOTT, EDGAR Ge STEARNS, as 
Trustees, 


ye, 


APPEAL FROM MUNICIPAL 


Appellees, 
COURT OF CHICAGO. 
Ve 
GREY GULL RECORDS, Ince, a . > cy 
corporation, fe ty & we 
Appellant. 


MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Oliver W. Holmes, Albert E. Pyott and Edgar G. Stearns, 
as Trustees, plaintiffs, sued Grey Gull Records, Ince, a corporation, 
defendant, in the Municipak Court of Chicago in contract. The case 
Was tried before the court without a jury. The court found the 
issues against defendant and assessed plaintiffs' damages at the 
sum of $1,200. Defendant has appealed from the judgment entered 
upon the finding. 

Plaintiffs' amended statement of claim states that their 
Claim is upon a certain agreement entered into between plaintiffs 
and defendant on or about March 29, 1926, for the renting of certain 
space in the premises at 169-175 North Jefferson street, Chicago, 
for the term of one year from May 1, 1926, at a monthly rental of 
$100; that defendant has not taken possession of the premises and 
has refused to do so, and has not paid any rent under the agreement 
that plaintiffs have made a diligent effort to rent the premises to 
another tenant but have been unable to do sos that the premises were 
Vacant during the entire term, to the damage of plaintiffs in the sum 
ef $1,500. Im defendant's amended affidavit of merits it denies that 
it entered into the alleged agreement; admits that it did not take 
Possession of the premises, and further admits that it refused to 
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occupy the premises and refused to pay any rent therefor. It also 
sets up a defense based upon the Statute of Frauds. It further 
alleges that there were never any negotiations between defendant 
and plaintiffs of any kind or character in reference to the leasing 
of the premises in questions 

The following are the material facts in the case: In 
February, 1926, Mr. Struckman, connected with the defendant company, 
called on Mr. Holmes, one of the plaintiffs, and stated that his 
company was looking for additional space and that he would like to 
look at the space in the basement of the premises in questions that 
they “went down and looked at it. Struckman said that it was just 
what he wanted. He told me at the time that he would take it and 
we discussed the matter in a general way, all of the details of it 
and how long he was to have it and the rent and all that, and told 
me that he would let me hear from him. I told him he would have 
to take it for a year." On March 22, 1926, Holmes received the 


following telegrams 


"South Boston Mass Mar 22 26 


Holmes Pyott Co. 
Attn Mr Holmes Chicago 
Will take basement by May first if we can have for one 


hundred Dollars monthly rental 
Grey Gull Records.® 


On the same date, Holmes sent the following telegrams 


"1926 Mar 22 


Grey Gull Records, 
So Boston, Mass 
Will accept offer for basement you to pay additional for live 


steam and power if required on fair basis. 
Holmes Pyott and Co.® 


On March 24, 1926, Holmes sent the following letters 


“Holmes, Pyott & Company 
159 No. Jefferson Ste, 
Chicagos 
March 24th, 1926. 
Grey Gull Records, Inc. 
South Boston, Masse 


Gentlemen: 
Confirming our wire to you accepting your offer of $100.00 


a month for the basement at 169-173 No. Jefferson Sts, as stated 
in our telegram if you desire us to furnish live steam for your 
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Kettles and power for your machinery, this will be charged 
Yor additional. We, of course, would expect to base our 
charge on the actual steam and power usede 

If our understanding is correct please confirm by letter. 

It is understood you are to occupy this space as of May lst. 

Yours truly, 
Holmes, Pyott & Company 
By 0. W. Holmes.” 


On March 24 the following letter was sents 


"Grey Gull Records 
Boston. 
March 24, 1926. 
Holmes Pyatt Coe, 
159 North Jefferson Ste, 
Chicago, Ill. 
Gentlemen: 

I am enclosing herewith copy ef night letter received from 
you today. 

We are glad to kmow that you will lease the space in the 
Dasement which the writer was looking «at for $100 monthly. We 
will plan to take this space May first at which time we will 
have plans ready so that we ean have our machines installed 
without delay. I may write you within a short time regarding 
matters in connection herewith, and trust that you will be kind 
enough to give me such information as I msy wish on this subject. 

Very truly yours, 
Grey Guill Records! Inc. 
Wm. Struckman 
Distributing Mgr." 


On March 29 the following letier was sents 


"Grey Gull Records, 
135 Derchester Avenue, 
Seuth Boston, Masse 
March 29, 1926. 

Holmes, Pyatt & Company, 
159 North Jefferson Ste, 
Chicago, Illinois. 
Gentlemen: 

We beg to confirm receipt of your letter of March 24th 
regarding rental of your basement et 169-173 North Jefferson 
Street at $100.00 a month, and to advise that we consider 
this mtter closed and that we shall expect to move in some 
time during the month of May or June. 

We understand that the charge for steam and power used 
will have to be arranged later, and we do not doubt but that 
this will be arranged to mutual satisfaction. 

Very truly yours, 
Grey Gull Records, Inc. 
Wm. Struckman, 
Distributing Mgr." 


Om or about ‘April 7, 1926, Holmes mailed to cefendant a form of 
Written lease wherein it was provided that plaintiffwu, as party of 
the first part, leased the premises in question to defendant from 


May 1, 1926, until April 30, 1927, for $1,200, payable in installments 
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of $100; it also containe) a cancelintion clause giving Plaintiff's, 
aa lessors, the right to caneel the lease on sixty days notice. 
This form was not signed by either party. On April 23, 1926, the 
following letter was sent to Holmes, Pyott & Cogpany: 


“Grey Gull Recorday 
135 Dorchester Avenue, 
Seuth Boston, Magee 
April 23, 1926. 
Holwes Pyatt & Coe, 
Chicago, Illinoise 
Gentlemen: 


Attention - Mr. Ae is Pyatt 
* = # 


Am also enclosing herewith lease for space in basement of 
building kmown and numbered as 169-173 North Jefferson Street. 
In view of the fact that you have inserted a paragraph in this 
lease stating that it is understood and agreed thst in case of 
sele of this property or extensive alterstions to seme party of 
the first part reserves the privilege of cancelling this lease 
on sixty days’ written notice to the party of the second part, 
if we were to use this basement for the manufecture of phonograph 
records it will be necessary for us to expend a considcrable 
amount of money for installation of machinery, and we do not wish 
to go shead on tht basis under those conditions. “Ye will not 
be interested in the space at this time. 

Very truly yours, 
Grey Gull Records, Ince 
Vme Struckman 


Distributing Mgr.” 
Thereafter the following telegram was sent to defendants 


"1926 Apr 26 
Grey Gull Records 
135 Dorchester Ave Seuth Boston Mass. 

Clause in lease can be modified or omitted to suit you same 
was talked over when space was rented heave missed definite 
opportunity of renting space at higher rental since leaving to 
your company expect you to carry ovt your contracte 

Holmes Pyott and Co." 


Thereafter the following telegram was sent by defendent? 


“Pr South Boston Mass Apr 26 <6 
Holmes Pyott Co 
Chics go 
Our president left for Europe yesterday regret cannot make any 
changes in his decision 
Grey Gull Records" 


On the same date the following letter »os sent to cefendants 
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"Chicago, April 26t 19 

Grey Gull Records, Inc. ilies me aa 
135 Dorchester Ave 
South Boston, Mass. 
Gentlemens 

Confirming telegram sent you this morning relative te 
the space you have leased from us for one year from May lst, 
1926 which reads as follows: 

‘Clause in lease can be modified or omitted to suit you. 
Same was talked over when space was rented. Have missed 
definite opportunity of renting space at higher rental since 
leasing to your company. Expect you to carry out your contract.' 

This lease wes made with your company during the latter 
part of Marchj we have your letter and telegram stating that fact. 

If you will authorize us to do so, we will make a special 
effort to re-lease these premises and credit you accordingly 
with whatever rent we can get for this space. ‘Were it not so 
close to May lst, when changes of this kind are usually made 
we could undoubtedly rent this space very promptly, but now, 
we presume that everybody who expects to move have already 
completed their arrangementse 

Yours truly, 
Holmes, tt & Company 
By 0. W. Holmes" 


On the same date the following letter was sent to Holmes, Pyott & 


Company t 


“South Boston, Mass. 
April 26, 1926 
Holmes Pyott Coe, 
North Jefferson Ste, 
Chicago, Illinois 
Gentlemens 
Your telegram of which we are enclosing copy was received 
amd we are enclosing herewith also copy of our wire: to youe 
Our Mr. Te Le Shaw left for Europe yesterday and will be 
gone for several months. Before leaving he made the d ecision 
not to sign the lease on account of the clause, and the writer 
does not recall that this matter was mentioned during our con- 
versation when looking at the basement. In view of the fact 
that Mr. Shaw decided not to do anything further in this 
matter regret that we are unable to make use of this additional 
space at this time. 
Very truly yours 
Grey Gull Records Ince 
Wme Struckman 
Wm. Struckman 
Distributing Mgr." 


On May 4 the following letter was sent to Holmes, Pyott & Companys 


"South Boston, Mass. May 4, 1926 
Holmes, Pyott & Company 
159 North Jefferson St. 
Chicago, Illes 


Gentlemens 
Replying to yours of April 26th, we do not quite understand 


your attitude in this matter. 
We do not wish to enter into legal proceedings on this 


matter if it cam be avoided, but you understand that it was due 
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to the clause in the lease that our president, Mr. T. L. Shaw 
decided not to sign that, and until such time as we have signed 
the lease you will also understand that we are not legally 
responsible in any way. 
We sincerely hope that you will not suffer any loss in 
connection with this matter. 
Very truly yours, 
Grey Gull Records Ine. 
Wme Struckman 
Wm .Struckman 
Distributing Mgr." 


On May 19 the follwwing letter was sent to defendant: 


"Chicago, Mey 19th, 1926 
Grey Gull Records, Ince 
South Boston, Masse 
Attention Mr. Struckman 
Gentlemen: Distributing Manager 

Your letter of May 4th, 1926 in reply to our letter of 
April 26th was received while the writer was out of the city. 
We regret exceedingly to have any misunderstanding with you 
as it is the least of our desires to enter into any litigation 
over the question of your renting from us the basement space 
at 175 N. Jefferson St. 

To our way of thinking, there is no doubt thet the Grey 
Gull Records definitely rented this space from us during the 
latter part March to be effective May lst ami thet we can 
hold them to their contract. 

In regard to the clause in the lease that you questioned, 
we offered to eliminate or modify same, to suit you, by 
wire on receipt of your letter stating that you did not wish 
to carry out the lease om account of such clause. ‘e have no 
prospects of selling our property or any intention of tearing 


it down so that this would not be a matter for any serious concern. 


It seems to us that the sensible thing to do would be to 
rent this space at the first opportunity providing you authorized 
us to do so and for your company to make up for any loss that 
you will cause us. ‘“e have not put a 'For Rent' sign on this 
space as we consider it is rented to you. 

The contract made with you for this space was for a period 
of one year. If the expense of installing your machinerywas so 
great we. think you would have wanted to make a lease for a longer 
period than a year. There must have been some other reason for 
you changing your mind in connection with this matter other than 
the sixty day clause in the lease. 

Please give this mtter your reasonable consideration to 
which we believe it is entitled before replying. 

Thanking you for your past courtesies, we remain 

Yours truly, 


Holmes, Pyott & Company 
By 0. ¥. Holmes* 


Defendant contends that "a contract for the rental of 
Premises for a term of one year to begin in the future is within 


the Statute of Frauds and no action can be maintained thereon unless 


there is a memorandum in writing containing all the essential terms 
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of a lease signed by the party to be charged or by some other person 
by him lawfully authorizeds" and that “there was no meeting of the 
minds and no contract existed. The intention of the parties, 
ascertained from the negotiations and correspondence, contemplated 
the execution of a lease, which when submitted was a counter offer;* 
and it further contends “that the negotiations had and the letters 
and wires exchanged dia not constitute a valid contract.” 

Plaintiffs contend that “a contract for rental of premises 
for the term of one year, to begin in the future, is not within the 
Statute of Frauds, where there is a memorandum in writinec, or a series 
of memoranda in writing cornected with and referring to each other, 
containing all of the essential elements of the lease, and such 
memorandwmm or memoranda, or parts thereof, are signed by the party 
to be charged or by /other person by him duly authorized;" and that 
*to take the case out of the Statute of Prauds, we rely upon documentary 
evidence of letters, telegrams and a form lease, unexecuted by defend- 
ant, but referred to in a letter signed by defendant." The position 
of plaintiffs is that prior to the submission of the written form of 
lease to defendant there wos a valid and binding contract in existenee; 
that by defendant's letter of March 29 the deal was consummateds that 
the sixty days cancellation clause contained in the form of lease sub 
mitted by plaintiffs to defendant was not a part of the conswonated 
contract and th t the submission of the written lease, containing this 
Clause, to defendant, was not in the nature of a counter offer but that 
it amounted to an attempted novation, by plaintiffs, of the contract 
Qlready entered into; but that the attempted novation, in view of the 
refusal of defendant to accept the same, did not have the effect of 
destroying the contract alre»dy entered into. \hen the undisputed 
facts are considered, together with the original statement of claim, 
it seems clear to us that the present theory of plaintiffs as to the 


BO-called attempted novation is em afterthought, and that as a metter 
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of fact they, as well as the defendant, contemplated from the 

beginning of the negotiations that there should be a written lease 

that would contain the final agreement of the parties. The verified 

originel statement of claim, whichwas filed August 26, 1926, pro- 

ceeded upon the theory that defendant agreed to lease the premises in 

question, but thet it had not leased them in accordance with the 

agreement and that it refused to lease them although requested so to 

doe This theory was abandoned end the case was tried upon the 

amended statement of claim filec January 7, 1929. Mr. Holmes testified 

that he told Mr. Struckman that it was their cuetom "to make a year's 

lease,“ and he further testified that when the form of lease was sent 

by plaintiffs to defendant it had not been signer by pleintiffe for 

the reason thet it was their custom to obtain the signature of the 

lessee to the instrument before they signed it. That plaintiffs 

still urged defendant to sign the lease, even after the latter had 

refused to do s0, appears from their telegram of April 26, 1926, and 

their letter of the same date, wherein they say: “Clause in lease 

can be modified or omitted to suit you.” In their brief pleintiffs 

say: “In the case at bar, the record shows a series of connected 

letters and telegrams all signed and a lease setting forth the con- 

tract of the parties. This lease constituted a part of the memorandum 

for the purpose of satisfying the requirements of the Statute of Frauds.' 

The form of lease fixes the term from Mey 1, 1926, to ‘pril 30,1927, | 

amd it is only by a reference to this document that plaintiffs are 

able to supply the term of one year for the alleged rental contract. 
After a eareful consideration of the question involved in 

the present appeel, we have reached the conelusion th t there was no 

Meeting of the minds of the parties; but even if it be assumed that 

Plaintiffs, after the receipt of defendant's letter of March 29, 

1926, would have had the right to consider the deal consummated, 
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nevertheless, Shey did mot see flit tov do so, but, on the contrary, 
they continued negotiations and made a counter proposition, vhich 
was refused, and therefore no contract existed batween them. 
Under the undisputed facts in the case and the law, plaintiffs 
are not entitled to recover, and the judgment of the Municipal 
Court of Chiesago is reveraede 

RUEVERSEDe 


Barnes, ?- J+, oud Gridley, Je, concurs 
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DRe Ae He WALD IOTSR 
MEG. Ae He WADDINGTON, < 
Appellees, 
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Le We KEDVS, doing business 

under the mawe ami style of 

Superier Roofing ® 
Appellant. 
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Mie JUSTICE SCANLAN DELIVSRED THE OPINION OF THE COUT. 


Dre Ao He Yaccinmgton and Mra. 4+ Hs Waddington sued 
Le @+ Keefe, doing bueiness undcr the name and etyle of Superior 
Reofing Company, in am action of accumpsit. Defendant (petitioner 
im the present proceeding) was defaulted on December 6, 1928, and 
on July 11, 1929, there wes am ex parte hesring before the court, 
with a jury- A verdict was returned in favor of plaintiffs 
(respondents in the present proceeding) fixing their demages at 
the sum of $25,000. Om the same day judgment ens entered om the 
verdict. mm August 14, 1929, petitiomer filed his svorn petition 
in the mature of a writ of errer soram nobis, praying that the 
judgment be vacatec and the verdict of the jury sect aside and that 
petitioner be civen leave to plead to the declaration. Petitioner 
then move’ the court to enter « rule upon respondents to plead te 
the petition within a short day. This motion was denied am therre 
‘ upon responcents mace an orel motion "that the petition be denied 
and diemissed,” which motion wes granted. From the order dismissing 
the petition, petitioner has appealed. 
Petitioner contends that his eworm petition made out a 
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prima facie case, entitling him to relief under section 89 of the 
Practice get and that the trial court erred in denying hie motion 
for a rule upon respondents to plead to the petition and in dig- 
Missing his petition. Petitioner was a reofer, and respondents, 

in their declaration in the original cuit, alleged thot they had a 
written contract with him by which he was to repair the reof on 
certain premises owned by them for the stipulated sum of (815, and 
that petitioner gusranteed the work for a period of five yenrs and 
agreed that should any leaks develop in the roofing he would repair 
the soue without charge; and respondents further alleged that 
petitioner did the repairing in such a negligent and unworkmanlike 
manner thet the roof leaked and permittec water te seep through the 
leaks into the premises and that as a result respondents suffered 
damages to the amount of $5,000. The petition alleges (inter alig) 
that on July 31, 1928, petitioner was served with a summons in the 
suit of respondents agoinet him and thot he immediately went to the 
home of respondents and there hac a conmverention with Kra, Yaddington, 
one of the reepondents, in which he stated to her "that he was rendy, 
able and willing to make right any claim they had of defect in his 
Workmanship or mterials with reference to said roof om their home, 
and that Mre. ‘+ He Yaddington, Plaintiff, acting on her own behalf 
and on behalf of both plaintiffe, then ami there agreed with this 
petitioner that if he would repair said roof the euit would be dropped 
and dismissed by the plaintiffe without ony need for petitioner to 
give further attention to onid suit; thet om the following ‘eturday, 
Magust 4, 1928, petitioner and his workman went to the home and 
Tesidence of the plnaintiff« ond then and there repmired the roof in 
‘the presence of the plaintiffo, who were then and there present in- 
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gaid work and seid roof; thet further work wae done in 
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August and again, in October, a complete new flat roef was laid 

and constructed with the approval of the plaintiffs, prior to the 
return date of summons in this suit; thet since thit éate no 
Complaints haye been reecived with reference to said roof and 
petitioner was well aceured end believed that mo further attention 
te said wmtter wre required of him and gave the mtter ne further 
thought until the receipt ef seic execution on \uguet 9, 19293” 
*that on Auguat 9, 1929 he received execution desued out of the 
Office of the Clerk of this Court in the above ease and immediately 
applied for sseistance in preparing ané presenting this petitions 
that prior to the receipt of said excecution se had no notice of the 
supposed judgment which he is now informed appeare on the reeords 
as having been entered July 11, 1929,."In McCord v. Briggs & Turivag, 
333 Ill. 158, 1646, the court anid: 


“The office of the writ of error ecoram nobig is to 
bring to the attention of the court errors of fact, such as 
the death of either party pendime the suit and before judgment 
therein, or infancy where the party wee not properly represented 
by guardian, or coverture where the common law disability still 
exists, or insanity at the time of the trials or » valid cofense 
existing in the fncts of the cose but which, without neglizence 
on the pars of the defendants, «9 not mde, either throu 
Guress or freud or excuscble migtake, cuch facts not appenring 
om the face of the record, and auch, if known by the court, would 
have - Srsonab the rendition and entry of the judgment." (itelics 
Oure. 


To the same effect ie Jacobson v- Aghkinase, 357 Til. 141, 146-6 In 
SMapean v- North smerieon Life Ings Sos, 212 I1ls App. 389, 396, the 


Court said: 


"The fraud which may be set up and urged as a basis for 
the granting of such a motion is fraud which hae caused the 
defendant to omit entering an appearance or ‘lling a plea or 
interposing « éefense or the like. ‘here one hae not been 
Megligent but, through some trick or fraud proeticed by the 

intiff, he hes been lulle¢ into a feeling of security and 
to forego taking steps to defend the action brought, and, 
as & result, the judgment has been entered, such fraud my be 
urged as the vasia for « motion in the nature of a writ of 
ae 9 after the judgment term has expired, and 
way the judgment may be set aside. Pisa v- Rezeks 
206 Ill. 344, 345.* 
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We are satisfied that the petition made out a prima fecle eane 
of frnud, entitling petitioner to relief uncer seetion 89, and 
that the trial court erred in denying the motion of petitioner 
for a rule upon respondents to plead te the petition and in 
entering an order dismissing the petition. 

The judgment order of the Clreuit court of Cook county 
G@iemiseing the petition is reversed and the cause ie remanded 
with directions to the trial court to enter a rule upon respondents 


to plered to the petition. 
REVERSED AND REMANLED WITH DIANCTIGNS. 


Barnes, . Je, and Gridley, Je, concure 
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PRANK TRAPP, es 
Appellee, 










ve. 
ROMAN KESTIAN and KALGOAZAT 


KESTIAN, 
Appellant? 


BR, JUSTICE SCAKLAN DELIVERED THE GPINION OY THY COURT, 


In the wunicipal Court ef Chicago, Frank Trapp obtained 
a judgment by confession, on a promissory note, on August 6, 1929, 
for the sum of $1 421.50, against Roman Keetion and Malgorzata 
Kestian. On September 10, 1929, defendants filed a sworn petition, 
under Section 271 of the Bunicipal Court Act, praying that the judge 
ment be vacated and tefendants allowed to plead te the declaration. 
The court denied the prayer of the petition and defendants have ap- 
pealed, 

The petition alleged that about Hay 29, 1924, plaintiff 
and defendants entered into ea written lease for the rental of the 
premises, 4211 and 4213 South Marshfield avenue, to be ceeupied for 
a soft drink parlor, living rooms and storage for fuel, and jor no 
other purposes; that the term of the lease commenced on June 14, 
1928, and expired on May 31, 1931, and that the rental was fixed at 
$100 per month; that at the time of the execution of the lease, and 
in connection with the rental of the presiees, plaintils and defend- j 
ants entered into a written agreement wherein it was provided that 
"for the faitnful performance of the terme and conditions of said 


— — — 


lease" defendants were to deposit in the Depositors State Bank of 
Ghicago a certain judyment note, payable to plaintiff, tor the sum 
of $1,200, wiich note and written agreement were thereupon deposited 
in escrow in said bank; that it wae provided in the agreement that 
in the event the defendant Roman Keetian violated either the Iliinois 


Prohibition Law or the Federal Prohibition Law then the bank was 
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"authorized to collect® from defendants the sum of $1,200, as rene 
resented by the note, and was further authorised to pay out of the 
proceeds of the note, to plaintiff, rental for the premises at the 
Fate of $100 per month for each and every month that they might be 
Closed on account of such violation; that if there were no charges 
OF complaints pending againeat defendante or their assignees under 
the lease on May 31, 1931, then the note of $1,200 should be re- 
turned to defendants; that in case there were no viclations of the 
Prohibition Act by defendaites, then if defendants es their asecignees 
should pay to plaintiff all rents which siould become due and pay- 
able under the lease and should pay all fines, costs and charges 
which might be assessed against either of the parties by reason of 
any violation of the Prohibition Act, and in case no charges, or 
order to close the pre-ises, or injunction against the prewises were 
pending in any court of record in Gook Cointy om May 31, 1931, the 
mote for $1,200 should be returned to defendants, The petition 
further alleges that defendants were induced to sign the note by 
Plaintiff; that defendants do not rea@ or write the inglish language 
and did not read the agreement nor tie lease; that neither the lease 
nos the agreement was expisained or interpreted to them and that 
they relied solely upon the honor and integrity of plaintisr to 
protect their interest; that plaintiff, in the negotiations, was 
Tepresented by an attorney, but defendants were not, as plaintiff 
stated to them that they had known one anotner for twenty years an 
that defendants did not need an attorney as they could rely upon 
him to protect them in the premises; that plaintiff was fully 
Cognizant of the purpose fer which said prenises were rented and 
operated; that prior to tiie time o1 the prosecution of defendant 
Roman Kestian by the United Statee Government, plaintiff on divers 
e@ccasions sent his daugiter to said defendant's place of business, 


Which was next door to where plaintiff resided, for the purpose of 
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procuring liquor from said defeniant on the pretense that someone 
was sick in plaintiff's house, and that said derendant was induced 
by the solicitation of plaintiff's daughter to give her liquor for 
medicinal purposes; that plaintirf called at said defendant's place 
of business on more than a dozen occasions and that on such oeca- 
sione he induced the bartender of said defendant to give him liquor 
without said defendant's knowledge; that in Septewber, 1924, plain- 
tiff “brought into defendant's (Keman Kestian's) place ef business 
two men, one of whom had « check and desired him to cash it, amount- 
ing to One Hundred Dellars, and that the said Frank Trapp asked 
defendant to cash said check, saying that he himself would eash it 
but he 414 not have any cash on hand at the time, and that if de- 
fendant would ensh the check the payee would buy drinks at defend- 
ant's place of business, and tuat thereupon Roman Kestian did cash 
said cheek in the presence of said Frank Trapp and some liquor vase 
given away tc eaid Yrank Trapp in the presence of said Frank Trapp;" 
that im October, 1928, defendant Reman Kestian was arrested for an 
alleged violation of the Federal Prohibition Law and was fined 
$150; that plaintiff knew the character of the business that said 
defendant was operating at the place in queation and Irom time to 
time plaintiff brought friends of his to the place ‘or the purpose 
of having said defendant supply them with liquor; that plaintiffs, 
before he would allow defendants to enter the premises under the 
lease, required them to deposit with plaintiff $1,000, waoieh plain- 
tiff still has and which he owes defendants and wiich sum “is a 
legal set-off to any sum which might be found to be lawfully coming 
to said Frank Trapp;" that plaintiff is also indebted to defendants 
in the amount of $104 for beer coils, $26 for sink, $18 fer hot 
water, and $10 for sink “put into said premises by appellants at 
appellee's special instance and request," 
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Defendants contend that the court erred in denying the 
prayer of their petition and they have argued, with force, a number 
of grounds in support of this contention, Plaintirr© admits, as he 
must, that if the sworn petition seta up a prima facie defense to 
plaintiff's claim, the trial court should have granted defendants 
leave to plead to the declaration. We are satisried, after a caree 
ful exwaination of the allegations in the petition, that the trial 
court erred in denying the prayer of the petition for leave to 
Plead. Section 21 provides that if the petition sete forth grounds 
for vacating, setting aside or modifying the jud.ment “which would 
ve sufficient to cause the same to be vacated, set aside or modified 
by a bill in equity," the judguent may be vacated, set ueide or 
modified. The petition alleges that plaintiff was fully cognizant 
of the purposes for which the premises were rented and knew the 
illegal character o! the business eonducted in the preuises, and 
that he aided, abetted and encouraged Roman Kestiun in the violation 
ef the Federal Prohibition Law, In fact, the petition alleges that 
defendant Roman Kestian was arrested for a violation of the Jederal 
Prohibition Law shortly after plaintisr had induced said defendont 
te violate the law. Under such a state of facts the lease in ques- 
tion would be void, and aiso the escrow contract, which was executed 
solely to insure the faithful performance of the terms and condi- 
tions of the lease, This contract provided that the bank could not 
"eollect*® the judument note unlese the terms of the contract were 
vielated. “The difference of opinion as to whether a contract is 
invalidated by the mere knowledge by one of the parties of the 
other's unlawrul intention, does not extend to participation in 
Sueh intention. Sven courts whic. entertain the view that mere 
knowledge ie insufficient agree that participation in the unlawful 
intention renders the contract illegal.” (6 8.C.i, 697.) Many 


@ases wight be cited in support of thie settled principle of law. 
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The petition also alleges that plaintiss has on deposit $1,000 whieh 
he owes defendants; alee that he ie indebted to defendante fer 
various sums for improvements put into the premises by defendants 
at plaintiff's special instance and request. It would be highly 
inequitable to prevent defendants from interpoving these set-offe 
to any legal claim which plaintiff might prove against them. 

The order of the Municipal Court of Chicago denying 
the prayer of the petition of defensants is reversed and the cause 
is remanded with directions to the court to sliow defendants to 
plead to the declaration, the judgment to stand as seeurity, 

REVERSED ARD REMANDED 
WITH DIRECTIONS, 


Barnes, P. J., and Gridley, J., coneur, 
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CITY OF CHICAGO, a Bunicipsl 
Gerperation, 


Reet net Paget Meare! Neat 


Appellant. 


BK, PRESIDING JUSTICR BeSURELY 
DELIVERED THE OPIKION OF THE UCOURY. 


dune 19, 1925, Pilliam Bugene Leelie (hereafter called 
Plaintiff), then 164 years of age, was thrown Trou an automobile in 
which he was riding on Prairie avenue in Chicago anid injured. He 
breught suit, claiming that the accident was caused by the condition | 
of the street. Upon trisl he had a verdict and judyment for $4,000. 
Defendant seeks a reversal. 

Thie case has alresdy been before tais court (249 Ill. 
App. 649.) Upon the first trial s peremptory instruction vas given te 
find for the defendant. Se reversed the judgment on the ground that 
the court improperly excluded evidence tending te shew the condition 
ef the street and that the perexptory instruction should not have 
been given. Counsel in their briefs sre silemt with reference to the 
fact that the case was formerly before us. Where this is the fact 
such information should slvays be given in the briefs at the outset. 

The accident happened about opposite number 4014 or 4020 
Prairie avenue. Witnesses testified that at thie point in the street 
there were a number of holes, approximating 14 inches by 2 feet in ex 
tent and from 2 to 4 inches deep; that there were about 15 euch holes 
in that block and that this had been the condition of the street for a 
year or two. . 

Defendant makes only two points: (1) that plaintiff's 
own negligence caused nim te fall from the car; and (2) that the amount 
of the verdict is excessive. 


The accidext happened in the afternoon, The automobile 
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vas an open touring car. James Fitzgibbons was in the front seat 
driving and teside him sat hartin Hegam. Plaintifr wae sitting in the 
back seat. ile testified that they were going about 20 miles an hour; 
that, ar they were in the block between 40th and 4ist street the auto- 
mobile hit two large holes; that when the firet hole wae struck he was 
given “an awful jolt” and was bounced buck; that in abeut a second or 
two the automobile hit « second hole and he was thrown from the car. 
Defendant attempted to show that Fitzgibbons and Hogan had stated at 
the hospital to which plaintiff was tsken that he was thrown from the 
_@ar as he was sttenpting to go from the rear seat to the frent. Plain- 
tiff denied that he was thrown while atiexpting to move. Hegan testi- 
fied to the same cffect. Fitzgibbone said plaintiff was standing up 
just before the accident. 

The questions involving the facts as to the oceurrence 
Were properly submitted to the jury. The evidence tended to show that 
the condition of the street was the escle cause of the accident and the 
verdict of the jury in this respect is not manifestly against the weight 
of the evidence. 

Ye cannot say that the amount of the verdict wae exeess- 
ive. Plaintiff was unconscious when he arrived at the hospital and ree 
mained in that condition from 36 to 48 hours. ‘the dostor testified that 
he found a depressed fracture of the outer table of the skull together 
with lacerations of the scalp. Prior to the injury plaintiff was in 
goed health, but since that time he has suffered from pains in the head. 
Subsequently he worked for the Pullsan Company and at the time of the 
trial was o fireman for the Sortiwestern Railroad. 


The judgment is affirmed. 
AFF IRNED, 


Matchett and O'Connor, JJ., comeur. 
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BR. PRESLIDIBG JUSTICE BeSUNBLY 
DELIVERED THES OPIKION OF THK COURT. 


Upon the triai of an action in forcible entry and de- 
tainer for the posreanion of s sicors at 155 horth Oak Park avenue, 
Oak Park, Illinois, the jury returned a verdict for the defendant. 
Pleintiff appeals from the adverse judgment, 

- Defendant ras a tenant ef plaintiff? under a lease and 
the question involved is whether an option for a resiewal, which is 
written in 4efendant'’s cepy of the iease but not in plaintiff's scopy, 
fe effective. February 1, 1917, a written lease *cas critered into 
between the parties, executed in duplicate, for a term of ten years 
from Hay 1, 1917, to April W, 1927; rental $60 a month for the first 
two years, $65 a month for the next three years and $70 a month for 
the last five years, payutle im advance. At the expiration of this 
term plaintiff demanded possession, but defendant refused te surrender 
Claimins the right to occupy under the alleged option for renewal in 
question. 

The lease was negotiated en behalf of plaintiff by 
Dunlop & Coupany, real estate ageste, through John L. Pearson, 4 member 
of the real estate firm. FPeurson died in 1922 and 6. C, Braese suc- 
ceeded to the business of Dunlop & Company md thereafter represented 
pleintirr, 

Upon the trial plaintiff introduced « copy of the lease 
Signed by Charles 5. Scoville by Dunlop & Company ae agentes and by the 
defendant ; aleo evidence of « demand for poesession an’ evidence that 


‘* 


etill continued in possession after the term of the lease, 
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To meet the primes facie case made by plaintiff defendant effered in 
evidence, after objections therete had been overruled, the cepy of 
the leaeé retained by Kim. The leases are the sane in all reepectes 
exeept ‘hat defendant's copy contains the foliowing words typewritten 
in o blank space: 
"in consideration of Seventy-five Dellars ($75.00) in hand paid, 
it ie agreed the said leesee has the option of renewal of this 
lease st the sane ecoale of increase in rental by giving thirty 
days’ netice. Said payment is fer the May rent, 1927." 
There wae thue raised a queation of fact az to whether 
these words had teen inserted in defendant's copy befere the leases 
Were executed and with the scensent of plaintiff's agent or whether 
they had been inserted by dei ondant or by some one at nis inatance 
after the leases had been executed and witheut the knowledge and 
consent of plaintiff or hie agent. 
Plaintiff makes the point thet there wae no evidence that 
Dunlop 4 Company had written authority to maxe the lease for mere than 
ome year, as required by the Statute of Frauds, and that the authority 
of an agent to make leases does not include the autserity to give 
options for renewals. We are of the opinion that these points cannot 
prevail. Defendant originally cawe into possersicn of the premises 
@8 an assignee of 4 lease by plaintiff te the Chicago Telephone Com- 
pany, sade with the consent of plaintiff by Dunlop @ Company, agents. 
Attached to the lease so assumed by defendant is a letter signed by 
Plaintiff personally, stating that Dunlop & Company were his suthorizeg 
agente “in handling my property, making leases and receiving for rents 
om Oak Park property.* This wae « sufficient instrument in writing 
exzeeuted by plaintiff to give Dunlop & Company authority to make the 
lease. Purthermore, piaintiff accepted defendant as a tenant under 
the lease for ‘en years together with the rent for thia period. Ae 
@annet now bg heard ‘to question his agent's authority te make the leagse- 


ed The cases presented by plaintiff to support the proposi- 


te that the aithoerity to execute defendant's lease did not include 
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authority te give an option te renew are net controlling. They are, 
for the most part, cases where the sgent's authority was epecifically 
Limited te do a particular thing. ‘The letter above referred to does 
Bet place any restriction or limitation upon the autherity of Bunlop 
& Company “in handling my property, making leases,“ etc. It appeare 
that plsintiff lives a large part ef the time in Califernia, which 
would lead to a reasonable inference that his real estate agents here 
would have general powers «ith reference to leasing his real estate. 
Purthernore, if there were any limitations on the agent's authority, 
such limitations were within the control of plsintilf, end hie faile 


ure te produce the same lesde to the inference that there were no 


Such limitations. Cartier v, Troy Lumber Ue., 138 11, 533; ©. & 
I, BR, R. Co. vy, Heweli, 115 111. App. 263. 


It is next said that the option clause is so indefbnite 
as to be unenforceable and void, Ye deo not find ner would we expect 
te find any decided case construing the identical language in the 
instant clause, While the language of the clause is not the clearest 
and most definite, yet we are of the opinion that the words, “the 
option of renewal of this lease” implies a renewal for the same term 
as the original lease, namely, for ten yeare. Karn v,. Di Lorenge, 96 


Conn. 267; Kollock v, Seritmer, 93 Wis. 104. The rental can also be 
determined. The language of the clause is that the rental shall be 


“at the same scale of increase* and the rental for the first aonth 

of the renewal tera is stated as $75. The sane senle of increase for 
the renewal rental, as was provided for in the prior lease, would call 
for $75 a acnth for the first tre years, $80 a wonth for the next 
three years and $85 a month for the next five years. We hold that 
the clause is sufficiently definite, both ae to the term aud the 
Fental. It is admitted that the defendant gave the necessary thirty 





days notice prior to April 30, 1927. 
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While we held againet the legal points made by plaintiff, 
we are not content tc permit this judgment to stand, but are of the 
opinion there should be another trial for the reason that the trial 
court improperly excluded evidence touching the circumstances of the 
insertion of the eption clause in defendant's copy of the lease. The 
addition of the option clause changed the legal effect of the defend- 
ant's copy of the lease from the copy in plaintiff's possession. ‘the 
Durden was thereby cast upon defendant, claiming the benefit of the 
inserted option clause, to explain how this eame te be inserted in 
hie copy amd not in the other. The circumstances are such as have bem 
characterized in the decision as “suepicious circumetances,” and the 
addition should be explained satisfactorily and ter thie purrerne all 
evidence tending to throw light uvon the circumstances should be ad- 
mitted. Landt vy, MoCulleough, 206 Lil. 214; Regan v, Arnold, 2353 11). 
19. | 

A witness, William ©. Murray, undertook to explain how 
this insertion was made. fesatifying on benulf of defendant teelve 
years after the cccurreice, he says he was wo King in defendant's 
music store and that ‘mn the early part of 1917 Pearson brought in 
two copies of a lease for defendant to sign. Murray gives the con- 
versation in detail, - that defendant said the option was not there 
and that Pearaon then said he would write it in; that Pearson ent 
Gown at an old typewriter belonging to defendant in the store and 
wrote it in one copy and that both parties then signed the leases snd 
4efendant gave Pearson some money; that Pearson ‘hen eaid he vould 
bring back a couvle of new leases and “you can keep this one” ( de- 
fendant's copy) “in the meantime;“ that there wWerepresent at this tise 
Pearson, « Xr. Sumball, defendant and the witness. Pearson and lum- 
ball had both died sometime prior te the trial. 

The question naturally arises, why did not Peareon, whe 


f 
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‘Was a lawyer, also insert the option clause in the copy of the lease 


by him? This could have been done in o few minutes, and that 
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he did not do so is so comtrary te the usual order of things as to 
cast suspicion on Murray's testimony. Defendant was properly not 
permitted to testify as to this oscurrence, under para. 4, ch. 1, 
Illinois Statutes. 

Defendant was permitted to testify as te conversations 
he had with Ur. Braese, representing plaintiff, which teok plase 
in the fall of 1926 and the spring of 1927, relating te the oceu- 
panecy of the prenises after the pending lease had expired. Braese 
testified as to these conversations, saying im substance that he had 
many talks with defendant with regard to the occupancy of the premi- 
ses in question after April 30, 1927; that ke had informed defendant 
that he must wove at that time sos a tenant ci an adjoining store whe 
Was expacding his business desired the store than occupied by defend- 
ant; that defendant protested, giving reasons why he did net wirh te 
meve; that there were subsequent negotiations with reference te dee 
Tendant taxing another etere; ihat in nene of these converastions 
4id defendant claim to have an option to renew his present lease or 
make any statement with regard to same, aid tuat the first time 
Breese knew or had any setice that defendant claimed an option for 
renewal was wien the formal written notice was served upon hin. 
Upon motion of defendant's attorney all of this teatimon), was 
stricken out. This wae error. Plaintiff was entitied te have his 
Witmess give hie version of the conversations ond furthermore it was 
ad4nzicsible as tending to throw light on the integrity of wurray's 
story as to the addition of the eption elause, Furthermore, fraese 
testified that the books of sceount of Dunlep & Company rom ¥ebruary 
te June, 1917, had been exauined as to defendant's secount and that 
this account 4id not show the payment oF the $75 reterred to in the 
option clause. Upon motion thie testimony was stricken. Upon the 
ext trial plaintiff should produce lis books to veriZy this 


testimony. 
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The court slso improperly sustained an objection to 
testimony by Breese ace to conversations with defendant after Hay 1, 
1927. <Apy and all evidence bearing upon the facta should have been 
admitted, especiaily in view of the death of Pearson, the other party 
te the alleged occurrence im February, 1917. Standard Brewery vy. 
Healy, 209 Iil. App. 272. 


The option clause is siso questionable in that it ree 
cites the payment in VYebruary, 1917, of the rental fer May, 1927, the 
first month of the alleged remewal period, which payment wan over 
ten yesre before defeniant served notice that he wished te avail 
hiuself of the option and long before the parties knew whether the 
eption to renew would be exercised, 

In furtherance of justice there should be anether trial 
and for the reasons indicated the Judyment is reversed and the cause 
remanded. 

REVERSED AKD REMARDED, 


Batchett snd O'Connor, JJ., concur. 
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DELLE &. ADAES, 


Appellee, 
va. 
BUGSEE YOX HERSANA, 2. 
Appellant. 





BR, PRESIDGIXG JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit against defendant as guarantor of 
the performance by certain leasess ef the covenants of a lease, and 
upen trial by the court upon stipulated facte had a Finding and judg- 
ment for $5753.61, Defendent appenls. 

April 22, 1926, plaintiff made a xritien lease of certain 
presises in Chicags to Beli and Peters for a ters commencing May 1, 
1920, and ending April 30, 19%, at a rental ef $475 a month. Vebruary 
1, 1921, with the consent of plaintiff, the leasees assigned their ine 
terest to Stewart A. Nellie, «ho in turn assigned to Eric ¥. Oleon and 
Anton von Hermann, rit the consent of plaintiff. Subsequently, eto- 
ver 30, 1923, with the consent of plaintilf, Gisem and von Hermann as- 
signed te Edward Glasser and Pref Teies. The consent of plaintiff was 
im considerstion of the written guaranty ef Bugene von Herman, the 
@efenisnt, for the performence by Glasser and Yeiss of sli the cove- 
nants, agreenents and conditions contained in the lease, Glasner and 
Weiss took possession, but prior to June 1, 1924, as shown by the 
Stipulation, “wrongfully and without fault, kmowledge or coneent of 
Plaintiff wholly vacated and abandoned the premises in question." 
Default was made in the payment of rent June 1, 1924, snd continuously 
thereafter. After abandonment of the premises plaintisf used due 
@iligence to re-rent the sane. At the time of the abandonment the 
Premises were in bad order and repair. Decesber 22, 1924, plaintiff, 

- With the knowledge and consent of Glasser and Veise and defendant, re- 





the premises to one Oscar Fisher whe went into possession on or 
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about January 1, 1925, and ia still in possession. There were other 
facts stipulated which we do not think it necessary to narrate, but 
it is stipulated that the oniy contention ef defendant was that the ro 
renting of the prezises to Fisher operated, ae a matter of law, as a 
eurrender of the lease ard extinguished the liability of defomdant us 
guerantor, and that if the court should sc held then dafen‘ant admits 
@ liability to plaintiff of 91053.33 and mo mere; but if the court 
should find against defendant's contention, then it wae stipulated that 
plaintiff should be entitled to recover $5752.61 and costa. The court 
held againet defendant's contention and emtered Judgment accordingly. 
Did the re-entry and re-r-nting of the oremises after 
Gefault ahd abontonment of the premises and default in payment of the 
rent operate, a8 a mutter of law, as a surrender of the lease ec aa to 
relieve the defeniant as guarantor? The rule is that a surrender can 
emly be effected by agreement between the landlord and the tenant, 


either express or implied. There can be no surrender by the act of 


the tenant alone. Joinson y. Worthern Trust Co., 265 iil. 263; Brewer 
Xs the Bational Union Bide, Aseog., 166 111. 221. Counsel for defend- 


ant does not contend that there wae sny sutual agreewent to surrender, 
but argues that the acts of plaintiff evidence her intention to sure 
render the lease and ali rights thereunder, Ve find no evisence tn the 
Feoord suprorting this claim. The written guaranty called for notice 
te defendant of defaults by Glasser and Yeies. It was stipulated that 
Plaintiff complied with all the terms and con !itions of the guaranty 
and that she gave defendant due notice of all the terms and conditions 
of the lease to Fisher. These acts, together with the bringing of thie 
suit before the term of the original lease had expired, are wholly in- 
@onsistent with the contention that plaintiff intended to surrender the 
eriginal lease and relieve the guarantor. any cases have held that 
upon abandonment of leased promises by a tenant without the landlord's 


‘Za er consent, the landlord may re-enter and re-rent the premises 
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and credit the lessee with the proceeds, and so doing does not relieve 
the tenant from liability ‘er the stipulated rent. Humigton, Keeling 
& Co, vy. Wheeler, 175 111. 614; Marshall v, The John Groses Cipthing 
Se., 184 Ili. 421; Levy v. Burkstrom, 191 Ill. App. 478; Centratte y. 
Star Brewing Co,, 166 Ill. App. 807; Agu vy, Beker, 115 Lil. App. 180. 

The lease specifically provided that, in case ef default 
and abandonment by the lessees thie plaintiff might re-enter and re-rent 
the premises for any period and upon any terme she wight see fit, end 
that ner doing so should not operate ae a ecaneelliation of the lease or 
@ Trelease cf the leasevs from performance of theif covenants and that 
performance and payment by any substituted tenant should constitute 
Bre tante satisfaction only of the obligations of the lessees theree 
under. The parties rere clearly competent to make such an agreement 
and there eas no reason why suc an agreement should not be enforeed, 
Heime Brewing Co, v, Flannery, 157 111. 509; Lagalle v, Huwilton Hat. 
Bank, 204 Ill. Aop. 518. 

Defendant argues that because the re-letting was for a 
term longer than the original lease the lessees were thereby discharged 
The lease specifically provided that the re-letting might be for such a 
term as the plaintiff might see fit to sake. 

It is mext contended that tae original lease was abro- 
gated because the plaintiff permitted er required alterations to be 
made by the new tenant. The original lease provided that the landlord 
is given the right of access to the prewises te make such repairs or 
alterations an lessor may see fit to wake, it appeare that the premises 
Were originally lef for use as a garage and were received by the lessees 
in good order and repair and they agreed to maintain them in confornity 
with all state laws and city ordinances, It was stipulated that, when 


the premises were abandoned they were in bad order and repeir and could 


Rot be used as a garage because not conforming to the laws and erdi- 


— The lease provided that in such ease te landlerd might enter 
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and repair the same “without such entering caueing or constituting a 
termination of this lease.” It was stipulated that the repsire were 
necessary. Such a provision in » lease har been sustained in Labelle 
y. Hamilten Kational Bank, *04 i111. App. 518; Merks ¥, Gartside, 16 
Ill. App. 177; Welper v, Halkewiex, 191 111. App. 108; Karehsll v. 
Grosse, 134 Ill. 421. 


Defentant aleo ergues that by giving Fisher, the new 
tenant, sm ception to purchase the premises ond requiring bim te pay hie 
rent in cash, taxes ond insurance premiums, plaintiff had exercised 
such complete 4ominion over the property that the oricinal lease was 
thereby surrendered. fe cannot agree te thie, for the lease expresrly 
conferred upon plaintiff the right to re-let the premises on any terms. 
she might see fit. 

Ye have noted the cltations of decided cases in defend- 
ant’e brief and agree, for the most part, with the principles of law 
therein stated; but such propesitions are either not applicable or 
feil te sustain defendant's contention that there was, in law, a 
gurrender of the premises. 

We hold tmat the finding of the trial Judge was proper 


and the judgment is affirmed. 
AFFIRNED. 


Matehett ana O'Connor, IJ., conour. 
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v. 4. BIMSOR & 


APPRAL Mo cIRCUTE 
ve. COURT COOK COU ty. 





, 3 
Aopellee, ( cw ed A 


BR, PRESICING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THR COURT, 


Plaintiff brought suit in assumpeit claiming $2084.10 
from defendant. Upon trial by the court the finding was adverse 
to plaintiff and from the judyment that 1t take nothing it appeals. 

Plaintiff's claim wae based upon the alleged lose of 

various items of money through the dishonesty of its seeretary, 
J, B, Omand, Defendant assertea (1) that plaintiff aid net prove 
that it suffered any loss; and (2) that the loss, if any, was oo- 
easianed by the negligence of plaintiff in failing to examine the 
monthly statements of its account rendered by defendant. 

¥. &. Bimeon 4 Co., &@ copartnership consisting of 
¥. H. Bimson and Louis ¥. Frank, has been in the plumbing con- 
tracting business for some time and hed an account with the de- 
fendant bank, On July 23, 1926, this partnership became a corpora- 
tion but the bank account was continued in the same manner and in 
the sume name as before. There is some slight dispute as te 
whether defendant was notified of the change from a partnership 
te a corporation, but we do not think this fact is decisive. John 
BM. Omand was one of the incorporaters of the company and was » 
stockholder and director and was secretary of the company. He 
kept the becks, made collections from customers, both cheeks and 
Gurrency, made all deposits in the bank and got the monthly bank 
Statements and receipted for them. L. W. Frank was the president 
and treasurer of the company and testified that he virtually 
Owned all the stock; that Bimson never owned any stock and was 

met eomnected with the corperstion. The only card the defendant 
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had authorizing signatures te checks was dated December, 1923, and 
signed by Frank and Bimson. Frank testified that Omand had entire 
eharge of the books from BSovember 15, 1926, to July 2, 1927; that 
he himself had nothing to do witnm them and did net exmsine them; 
that Omand had endorsed checks fer deposit and eheeked the bank 
statements; that he trusted all the bookkeeping and banking te 
Omand, as he, Frank, seldom went to the bank, since his part of the 
business wae estimating, taking care of the men and the cutside work. 

Omand left about July 2, 1927, and Prank testified that 
he had not heard from him since. Frank alec testified that after 
Omand left he leoked et the check stub book and thought “there 
wasn't enough money im the bank;"” that an auditor had been in 
ebout a month before to audit the payrell for an Ineurance company 
and told Frank that the bocke seemed to be in bad shape; that 
afterwards plaintiff nag am auditor examine the beoks, The audi- 
tor did mot testify but frank stated that the esuditer teld him “he 
eould mot find cut such from the books.” Frank aleo eaid he did 
net mow how long the beokas had been in bad shape. In anewer te 
an inquiry ss te how they were able to tell from the books as to 
what amounts should have been deposited, the attorney for plain- 
tiff said: “We have the ledger sheets heressnd if you can make 
head or tail out of them, you are weleome to them. The auditer 
only foun¢ « few cases here and there.* This evidence, of course, 
¢oos not prove that plaintiff suffered losnes. 

It ie argued that the exewination of the deposit 
Slips made by Omand indicates lessees, These deposit slips are 
in Omand's hanéwriting. A typical slip shows $1535.55, apparently 
the amount of = cheek deposited, although this ie uncertain; then 
underneath this is the figure 6 and at the tettom of the slip op- 
Postte the total the figures $129.55, indicating that $6 had been 


deductea, fhe amount eredited to plaintiff's account by defendant 
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was $129.35. On the following day auother slip would indicate a 
deposit of $100 currency and om the fellowing day anether deposit 
im currency. A later deposit, apparently checks, indicates a de- 
d@Quetion in cash of $59. Plaintiff ereues that it suffered a loss 
ef the aggregate of such deductions, 

It may be a reasonable inf'crence that Gmand received 
these cash deductions, but it does not follew that plaintiff suf- 
fered a loss thereby. Omand had mtire charge of the beckkseping 
and banking of plaintiff and se far as appears to the contrary he 
may have used the money fer the company and not appropriated it for 
his own use, Gmand made collections for plaintiiy both in currency 
and in checks and deposited the sane. If he wiehed to deduct from 
the deposite for his own use, h« would harély indicate the snount 
ef such deductions in his own handwriting upoa the deposit slips. 
He could have pilfered direetly fren the currency, Hewever this may 
be, there ie 2s total absence of evidence that plaintiff? euffered 
lees of the mrcunts of these deductions; and in tie confused state 
ef its books we do mot see how it im peesible for this fact to be 
4etersined, To rest any judgment againet defendant upon sueb proof 
would be solely upon the presumption that Omand was on incompetent 
dookkkeper and dishonest. The indications point that way, but 
thie is not legal preef on wnien to predicate a judgment for any 
certain amount, 

Defendant rendered wontaly bank stetewents showing the 
amount ef deposits and cheeks for a period trom Jovenber, 19 26, 
until the following July. These monthly atenents contain the 
usual printed notations, namely, taat the depositor has reeeived 
the cancelled vouchers and agrees “to examine same carefully and if 
met correct to give notice and make reclomation within ten daye." 
These were signed by Omand. At other pleces upon the etatenents 
Were printed words aeking the depositor to examine the statament 


wt once and “if no error is reported in ten days, account will 
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be considered correct." <Alse at the bottom of the ripeht hetd eelumn 
of the statesent was sprinted: “the last amount in tuie columm is 
your balance.” Frank testified that he never exexined these statee 
ments but left this entirely te Omand. 

We hold that thie te a case for the application of the 
general rule, to which there are exeeptions, that plaintiff wae 
megiigent in failing to exanine the monthly etatemente with the 
youchers returned ond that it sasnet held the defendant reepanelibdle 
for any losees occasioned by peeulationus of ite seorctary. 

Plaintiff relies on _Xerevsnts’ bat’) Bank vy. Pighols &. 
Shepard Co., 2273 111. 41, which involved the case of am agent, resie 
dent in Illinois, soting for his principal in Kiehigan. ‘The agent, 
in effect, borrowed money from the lliineis bask without authority 
from his principal. The decision holde that thea claim cf the bank, 
om account of the depositor's negligencs in felling to exanine his 
wenthly accounts, is defected by ite own contributory nogligance 
im not ascertaining the authority of the agent to berrew money and, 
further, thet there was mo reaeon to suppose that the stalenentes of 
account of the Iliinois office would be sent to the principal effiee 
tn Michigan for examination. 

There is also ao line of eases where a Dank has paid 
checks om signatures elearly forged where it has been held that the 
Dank is not reliewed from liability for forged checks which had 
deen paid, by the failure of the depositer subsequently to discover 
the forgeries. uch is the holding in the old case of Foigser's 
Agurs. vy. Denison, 10 B. Y. 68, cited by plaintiff; but in Bergan 
x. U.S. Mtg. & Trust Co., 208 H, ¥. 218, thie decision was in 
effect overruled, 

There are o largs number of decisions supporting the 
Tule we are applying to the instant case; aweng tiem ara leather 


: , 117 U. S. 96; California Vegotable Union 
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Ns Grosker National Bask, 57 Cal, App. 743; Sommerschiag Mx, Co. 
X. Importers & Traders Hstionsl Bank, 262 Fed. 246; Dana y. 
Nationa) Senk of the Ronublig, 152 Mass, 166; England Hast) Bank 
2, J, 8., 282 Fed. 121. in @ : Piret q 


Bank, 286 5, 8. 901, it war hold trad Lt war clearly the duty of 
the plaintiff “to have the bank account saseked within a rensenable 
time ané to determine and repert any irregularities. It delegated 
this duty te Jenkins and it ia bound by Jenkinea' acts, even though 
he may have acted in his own interest er even fraudulently.” In 
Ssbera y, Corn xchange Hat’) Bunk, 216 Ili, App. 26, ond in 
Kassab v, urceneboum & Song b. & J, Go., 252 Til. App. 107, the 
gemeral rule woe stated, citing a number of supperting cages, 
It is sufficient to esy that the great weight of authority eupperts 
the conclusion that on the state ef facts bevore us plaintiff, in 
fatling within a reaeconable time to exemine the monthly statements 
end youchers, gentributed to the loeses, if any, and henee it 
ecennet recover from defendant. 

The finding of the trial court wae proper and the 
judgment is affirmed, 

AFFIRMED, 


Matchett and O'Connor, JJ., soucur. 
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ARVILLA LIVINGSTOS, a | Zé es 
Defendant in Error, ( ‘¢ Lt 
Te CIRC counr f 
) 


v8. Fi 
OF COOK COURTY. 
UNIVERSITY CAB CO., Lit., ? 
A Cervoration, 
Plaintiff in Error. DA i 
= 


BR, PRESIDING JUSTICE ReSURSLY 
DELIVERED THE CPIBION OF THE COURT. 


Defendant appeals from a Judgment of $5750 entered 
againet it upen the verdict of a jury in the trial of a@ personel 
injury suit. ‘There is no dispute ae te the occurrence, The 
emly controversy concerns the extent ef the injuries. 

Gn the evening of June 3, 1927, plaintiff was riding 
in the front seat ef an sutcwobile with os Br. Levy; three other 
friends wore riding in the rear seat. They were going north on 
Sherider read. hen they reached Juneway terrace, & cross street, 
they were estopped by the red light signal. While standing there 
and the ref light stiii on, éefendant's taxicab going north 
cane up behind then and ran inte then with suffielent ferce to send 
their autonedile into sn automobile six feet ahead, breasing the 
front lamp, bending the front bumper w¢ dameging the rear er 
the csr on4 the right wheel. The collision threw the people 
seated in the back seat into those in front ond plaintiff was 
thrown against the windshield and beek into the seat, receiving 
injuries. 

The controverted question is whether the serious 
physical condition of plaintiff which followed the nceident was 
caused thereby or was the result of tubercular espinal trouble 
from which she head suffered many years before, “hen plaintiff 
Was eight yeare old ae had a long spell ef typhoid fever 

¥ whioh left her in a weakened condition, from which a tubercular 
| spinal trouble developed an‘ for a while she wore a body cast. 
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By the time she was ten years old this trouble had healed up but 
left her with «= curved spine, From thin age until she was thirty- 
six she was strong anc worked at various employsents, waiting on 
table, in a drug store and in s devartwent store. the married in 
1971 snd had Been living with her husband for six years before 

the accident, during which time she was in good health, did her 
own houserork and kept roowers pert of the time, 

The iometiate reeult of the aceident wan an injury to 
her left knee and a bruésing of her back and right side, causing 
marks and much pain. She was taken to the hospital the night of 
the accident and treated by the family physician until the fol- 
lewing August. The suffering from her baek and side oontinued 
and grew vores. Yhere appesred « swelling in her tack at the 
dersal and lumbar region. Physicians were consulted. sy the 
Tiret part of August the ewelling had grown large and it was 
Giagnosed ac a tubercular abeoess by « surgeon whe operated on both 
sides of her spine, drained cut a pint of pus ond inserted @ draine 
age tube. She lost mueh weight and was in hed most of the time 
fer four months, This chysician diagnosed her trouble as a tuber- 
gular abcess caused by the injury received in the acei ient breaking 
down the walled-off and cured tubercular condition of the spine and 
@enusing it to light up and become active again. A surgeon who 
took A-rays gave hie opinion that the accident caused the tubereu- 
lar condition to become sctive and explained te the jury from the 
Kerays certain definite things which showed that the tubercular 
trouble was active and attacking the vertebrae and that this 
active condition was of recent origin. 

The evidence showed that she was compelied to give 
up her housework oni her roomere and had doctors’ bills to pay 
and hed to employ maide te do her houcework, 


Against thts was the evidence of tee doctors who gave 


| ae their opinion that sre was suffering from the pleural cavity 
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being filled with fluid. They testified they sepirated her fer 
this, >but the plaintiff denies that they aepirated her. On the 
ether hand, the dector whe treated slaintiff testified that there 
Was no treuble with her pleural cavity snd that this would not 
effect the lumbar vertebrae which the Aerays show was in proeess 
of deterioration. Defendant alee had the evidence of a Janiter 
ef the tuilding where plaintiff resided, who testified that in 
the spring of 1927 she was sickly. Also an investigater for de- 
fendant testified that he esiled at plaintiff's house two or three 
days sfter the accident and that she told hiw she suffered only a 
Little bruise on her knee. 

The jury coul¢ properly beiiewe from this somewhat 
variant testimony that the injury plaintiff? received in the aeeli- 
dent broke down the walled-eff protection by which nature had 
eured the old tubercular eunéi tion of plaintiff's apine nearly 
twenty-five years before the saecident, and that the injury re- 
esived caused this old tubercular condition to again become active. 
There was such teBhnical oni sedical evidence on both sides, but 
we cannot say that the amount of the verdict returned by the jury 
is manifestly unjustified by the evidence, 

The verdict for plaintiff was returned on Karch 2, 
1929, and on March 16th, in connection with a motion for new trial 
and to support defendant's claim cf newly discevered evidenee, it 
presented two affidavits, one by Rose Ban, dated February 14, 1929, 
and another of the same date made by Hargaret Becker; also an sffi- 
@avit of Harold Schiensky, dated Maren 15, 1929. ‘The affidavit of 
Bove Ban was merely to the effect that plaintiff lived in her room- 
img house during Auguet and Septeuber, 1926, and was apparently in 
geod health. This evidence as to her apparent condition over a 
year after the accident and after she head been operated on in 


august, 1927, would mot tend te contradict the evidence of the 
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atone and O'’Gennor, JJ., concur. 


operations or that the sccident necessitated them. Hargaret 
Beeker's affidavit was tc the effect that she lived with plain- 
tiff from Karch to June, 1924, and that plaintiff bad tel4d her ef 
having suffered from « tubereular spine in her youth. This affie 
ant aleo charges plaintirf with being a prostitute in arch, April 
and Say, 1928. Aven if true, this wae sot relevant te anything 
gomnected with the accident. ‘There is some basis for the critician 
by plaintiff's attorney that this affidavit is a seurrilous attack 
by a perscn of evidently low character against a plaintiff whe is 
living with ner husbend and apparently enjoying a good reputation. 
The affidavit of Seilensky, who is the duly authorized agent and 
investigater for defendant is to the effeet that fer four months 
immediately orier to the date of the trial he attempted to Leeate 
Plaintiff but was unable to 40 oe. This affidavit is of ne im- 
pertance and does not shew dus diligence. We adopt as applicable 
te the present situation tre language of the Suprese Court in The 


People v, Wiliians, 242 111. 197: 


“Applications for a new trial on the ground of newly discovered 
evidence, in erder te Sustify ites sliewanece, should fulfill the 
felleowing requirements: (1) The evidence must appear to be 
gueh as will probably change the reavlt if so new trial is 

ted; (2) it must have been discovered since the trial; 

3) it cust be such as could mot have been discovered before 
the trial by the exerciee of due diligence; (4) it must be 
material to the issue; and (6) it must net be merely eumula- 
tive to the evidence offered om the trial. UJtrietiy speaking, 
the evidence offered does not come witnin the clase of newly 
discovered evi‘ence.* 


And agein: 


“In order tc prevent, so far as possible, fraud ond imposition 
which defeated partion may be tempted to practice are a last 
Fesort to escape the consequence of an adverse verdict, ap- 
plicatiens fer new trial on ace unt of newly discovered evidence 
should slways be subjected to the closest serutiny by the court. 
The rules ef law which govern such cases, if earefully observed, 


will generally sccomplish justice.” 


Ve are of opinion the trial Judge properly everruled the motion for 
@ new trial. 
There is nothing in the record justifying s reversal and 


Judguwent is affirmed, 
~ . AVF IRRED, 
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Mie PRESIDING JUSTICN MesUsLy 
BDELIVRRLD THE OPINICON OF THE COUNT. 

Defendant by this appeal seeks the reversal of a judgment 
for $649.64 entered upon trial by the court in a cuit in which 
Plaintiff alleged an account stated on account of business 
transactions between the parties. 

The defendant in thie court hes presented a great deal 
of argument with quotations from decided aansee, but reduced to ite 
simplest elements the defense is that no account stated was proven. 

AR account stated is en agreement between persons, having 
haé business transactions, with a promise of payment, cither expres 
or implied. The bookkeeper for plaintiff teetified that on 
Oetober 11, 1928, he presented a statement of the account between 
the parties with a request that cefendant pay the balance shown on 
the statement to be due. The statement, which ia in evicemoe, 
shows thst plaintiff is & grower and dealer of heod lettuce at 67 
South "ater markets that the defendant is in businers next door at 
65 South “ater market. The statement shows items of merchandise 
@elivered over a period of approximately nine months with eredita, 
showing a balance due of $658.06. The witness slso testified that 
he also subsequently demanded payment of defendant but that nothing 
hed been paid on the account. Defendant intreduced no evidence. 
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We held that the evidemoe of plaintilsf preved the 
essentials to an account stated and that the emount of the Judgaent 
which included interest, which defendant does not seem to question, 
was proper. 

Plaintiff acks thi: the statutory damges of ten per cent 
De imposed in this court om the ground thet the appenl is apparently 
taken for delay. Ye are inclined to agree with thie contention, 
especially in view ef the fact that there is not the slichtest 
attempt to defend the merits of plaivtiff's elaim, and therefore 
additional statutory damagee in the amount of $50 will be imposed 
and jucgnent for the same will be entered in this court. 

AFVIAMED VITH STATUTOCHY DaMaGes,. 


Batehett and O'Conner, Jie, concur. 
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OF CHICAGS, 
JAMES fT. BRYYINGTON, ) L 
Plaintifr© in Srrer. ) : fy : > 5 
fag Gy © m e@eLlaie WF & 


UR, PRESIDING JUSTICE M@SURELY 
DELIVERED THR OPINION OF THE COURT, 


Information wae filled charging defendant with oh-e 
taining money by false pretenses, Upon trial by the court he 
was found guilty and sentenced to imprigonment for a term of 
thirty daye in the Neuse of Correction and fined 35 and costes. 
By thie writ of error defendant seeke a reverenl, alleging only 
the ineurticieney of the in’ormation, 

The iniormation made by Lucy Parker charged that de- 

fendant on August 14, 1925, at the City of Chicago, ald 

“Umlawfully, wilfully and freudu.ently by felse pretenses, 
to-wit: pretend to obtain the release of one Foster Day from 
the House of Correction, did chtain from the sald Luey Parker 
the scum of Five Dollars lawful money of the United States of 
America and the property ef the seid Lucy Foster, the said 
James T. Brevington then and there wel) knowing at the time 
he obtained sald Vive Dollare from the sald Lucy Joster that 
he was not going to obtain release of said Foster Day from 
the House of Correction and that ie was then and there ob- 
taining money by false pretenses in violation of Seetion 
253 of Chapter 33 Smith durd R&R. 5. 1927." 

The information dees not charye that the falee pre- 
tenses were zade “with intent to cheat and defraud." As was 
held in Pecpie v, Cohen, 147 111. App. 395, thie was an eseential 
element to constitute the crime under the statute and that: 

"There could by no lawful conviction under the information, 
whieh was fatally defective in falling to aver that the rep- 
Fesentations wore made ‘with intent to cheat and defreud.' The 


statute makes such averment necessary, and lacking it, no crime 
known to the law was stated ae violated by defendant. 


The reasoning in the Cohen case wne, in substance, 


‘Followed in Peopde v. O'Wrien, 251 111, App. SL4, In Paouhe ve 
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Tait, 261 Tll. 197, it was held that the omission fron the information 
ef the word “knowingly” which was used in the statute wae uw fatal dee 
fect, as the word “knowingly" ie part of the definition ef the offense 
This was followed in People v. Balelag, i134 Lill. 444. 

The defendant aleo argues that the information is ine 
sufficient in that it alleges o rales pretense as to sowething to be 
done in the future, namely, obtain the releage of Foster Day from the 
House of Correction and that this was not a falne representation of a 
present or existing fact. While the information ie awkwardly drawn, 
yet we hold there ifs no merit in thie eriticiem. The inforwation 
charges that the defendant “pretended te obtain.” The pretense wae 
then an existing fact. 

It is eaid the information does not allege that the 
complaining witness relied upon the representations so made. The 
information charges that by mearie of the false pretenses det endant 
edtained the money from Lucy Parker, As wae said im People v, Wabex, 
162 Ill. App. 102, this allegation implies the idea that the come 
Plaining witnese relied upon the representa ions made and, if ehe 
hed mot dome so, defendant could not by means of such representa- 
tions have induced her to part with her property. Jor the shove 
Feasones we hold that the information war tneuffictent. 

Ve know of no reason why informations may not be 
amended. It has been held that they, unlisxe indictments, may be 
amended. Giroux vy. People, 152 111. App. 562; Bergetrasser v.Peonle, 


234 Tll. App. 609; Meisel v. Kalms, 205 [il.App.297. At Common Law 
informations could be wzended. Truitt v, People, 88 Lil. 514; Long 
«Xp People, 135 121. 435, And this has not been changed by the 
Statute of Acendmente and Jeofsiis, chap. 7, secu. & and 11. in 
‘ Peep tvs ie thy. 297 Ill. 440, it was held thet by section 12 
a ‘oresaid, the Legislature expressed the purpose to cont ine the 
 Subsect matter of the act to civil cases and to leave the low as to 
 @Fiminal cases unchanged. 
F The judement will therefore be reversed and the 
Cause remanded. 







REVERSED AND REMANDED, 


and Of%Gonnor, J7., coneur. 
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BR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff upom trial of a suit in assumpsit had a verdict 
for $2313. Defendant appeals from the judgment entered. 

Plaintiff alleged that she paid defendant said sum 
(1) wider duress, and (2) that defendant had and received money from 
her which in equity and good conscience it ought net to retain, but 
should return to her. There is much evidence in the reeord which we 
will not detail. We hold that the jury was justified in finding 
that the evidence supported plaintiff's allegations. 

In 1927 the Indiana Advertising Syndicate, managed by 
H. F. Sweatland, wae in business in co-operation with movie theatres 
in Yieconsin operating a scheme for prowoting the sale of admission 
tickets by offering prizes, aggregating approximately $2,000, to 
perecns who would make the most sales of books of coupon ad iseion 
tickets. Sweatiand interested plaintiif in this business, The was a 
widow, living in Chicago, with little or no business experience. ‘che 
agreed with Gweatland to furnish the cash to pay the prizes, which 
money «as to be paid back to her when the returns came in and she was 
to receive as her compensation = certain percentage of the returos. 
She says che knew nothing about how the advertising syndicate carried 
om ite business. The first advertising caxpaign in which she was in- 
terested was at Yond du Lac, Wisconsin; then followed one at Kadison 
and another at Portage, which seemed to have been carried on siml- 


taneously. 
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Movember 21, 1927, the day of the oceurrences in question, 
Sweatland and plaintiff were at Fortage. The campaign at Madison was 
im charge of a Er. Hinker, a subordinate of Gweatlahd's. br. Bee 
Williams, defendant's general manager snd fiseal agent at Madison, 
testified that he was told by two of the prise winnere at Madison 
that they had not reesived the full amount of their prize money. 
These prize winners vere not produced st the trial. Thereupon Ne- 
Williens, Len Brown, seneger of one of the Badison theatres, a ¥r. 
Berman, ancther senager for defendant, and two lawyers, all repre- 
senting the defendant, drove in the evening to Pertage, as ene of 
them onid, “with the impression that these people were erooks, that 
they were engaged in crooked business and, if possible, we were going 
to get from them the money we claimed was due to the Fischer Paramount 
theatres.” ‘They first approsched Sweatiland to obtain some money from 
him but without success. They then sent a ir. Bradley, the manager 
eof the Portage theatre, to get plaintiff, who was in a downstairs 
office of the theatre, and when she vas brought upstairs she was 
confronted by all of these six men. Brown said to her, "Well, Mre. 
Spratt, the jig is up. We found out you are sil just a buneh of 
@Fooks." Then followed, ae ahe says, repeated charges against her, 
made in a boisterous manner, using profane language, that she was as- 
sociated with a buneh of crooks who had dome a let of confidence work 
im Madison. ‘They told her thet Binker, Sweatiend's man, had defrauded 
Some of the contestants at Hadison and that they were there to get 
the money from plaintiff and take it back to the winners, ‘She pro- 
tested ignorance of the whole business but they told her she must pay 
and that they had to have that money there by nine o'clock the next 
Borning or they would put them all in jail; they told her that the 
Wisconsin laws were very severe and that the syndicate was running s 
- ~eonfidence game. She told them she had no money with her, but had a 
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diamond ring, “hich they demanded as security. he beeame ill and 
asked permission te go to the ladies' retiring room. ‘they sent one 
ef their mon, Bradley, with her and told him net te let her get out 
ef his sight. Plaintiff wae sick while in the ladies’ room and 
vomited. Bradley waited for her outside and helped her back up the 
stairs, remarking that he did net blame her, “with a buneh of hounds 
like that." Plaintiff beeasme seo ili and confused that she could not 
remember the name of the pluce where her money vas kept in Chieago. 
They sent her over to her hotel te get her papers with ome of the 
lawyers, Grelle, who stood outside her hotel door while she searched 
her papers for the addrese, Om the way back she protested to Grelle 
about the injustice of meking her pay for some one else, and wae told 
by him that she was a parteer and therefore liable. Upon her return 
to the theatre she was presented with a judgment note for $2367.45, 
payable at ten c'clock the next day, whien she signed as demanded. 
She also, under pressure, signed a letter and telegras to Lloyd D. 
Jones, who had charge of her money in Chicago, urging him to wire 
her $2500 before neon of the following day. A so-called “compromise 
agreexent® was also prepared and her signature demanded, She signed 
all the papers without reading them upon the assurance of one of the 
lavyers present that it wae all right. She says she signed every- 
thing that they put before her witsout regard to the contents; that 
she was nearly “scared to death” and that when she was walking down- 
stairs with ir. Bradley she became so weak she could hardly walk. 

She kept protesting that she had nothing to do with the distribution 
ef the prizes at Madison; that Binker wae the manager at that place 
for Sweatland. This interview lasted from approximately seven o'clock 
until nearly ten p. m. After she had signed all the papers they took 
her diamond ring as security ani she was again sent back tp the hotel 
under the guard of Mr. Horman, Again sic protested to Sorman that it 


was’ e great injustice te asx her to pay this money for which she "had 
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worked ali these years.” lorman said it would be better fer her te 
pay it; “4f you didn't, they would put you in jail." Plaintifr saying 
that ashe ay an anything, Borman said: "It didn't aake any dif- 
ference. You are one of the partners. When you have the Visconsin 
laws, you are just up against the real thing." VFlaintirf replied, "I 
don't know what I an doing, but 1 ax willing to do atiythine that is 
right.” | 

The fellewing morning plisintiff was still i11 and at 
about ten o'clock Korman called her up at the hotel, askisy if the 
money had come. When told that it had not come, he called Lioyd Jones 
in Ghicago on the telephone and told him that plaintiff was in treuble 
and it was very important that the money be gotten there by a certain 
time. Plaintiff also called a Mr. Arthur 1. Jones in Chicago and urged 
him te have the money sent there. When he protested, she replied, 
"I don't know what it is, but I want to get cut of it.” 

The money came about four o'cleck and one of the defend- 
ant's representatives went down to the telegraph office with her andé 
from there to the bank, where the check was cashed anf $2312.45 was 
given te Norman and the judgment note and the ring were returned to 
plaintiff. She testified that at the time the note and ring were 
given she owed the defendant nothing and previous to that time had hod 
Re dealings with it; "i wouldn't have known ony of them." 

Arthur 1... Jones tostified that he was present at Sadison 
the night of the closing of the comtest and saw ‘he prizes awarded ond 
the contestants receipt for the prizes. When MeWilliame wae asked on 
Groes-examination whether he gave plaintiff an oppertunity to investi- 
gate the facts as to the alleged fracd, he replied that he did not 

 “beeause it was not necessary." 
The evidence is convincing that defendant's representa- 
‘tives by threats to send plaintiff to jail extorted trom hor the money 


The spectacle of six men, two of them lawyers, tireatening 
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and frightesing one woman, ignorant of business transactions and ill, 
into delivering money to them, is, to say the least, unpleasant, The 
gary wae fully justified in finding thet the money was paid under durese, 
Rees vy. Schuite, 164 111. App. 25, with ea long List of eitationa, 

We aFe also of the opinion that plaintiff was entitled 
te recover under her coumt for money hed and reeeived by defendant to 
which it was not entitled. Peterson vy, ©*iieijl, 255 111. App. 400. 

The evidence fails te prove that there was, in fact, any 
fraud with reference to the Kadison theatre contest. As we heave noted, 
Arthur L. Jones testified that he saw the prizes paid and reeeiptes 
given for the same. The only thing touching irregularity at Madison 
is the statement of Mefiliians that he was told by Betty Hansen, a 
twelve year old girl, and by ire. KeTringa, tuat they had not reeeived 
all ef their prize money. KeWilliems did not have the addresses of 
these persons and did not know where they were. 

The record does net show any right of the defendants to 
Golleet this prize money ever from the advertising syndicate. If any 
ome was defrauded, it was the prize winners, and not the defendant. On 
@irect exsxsination McVilliame caid that when they went to Portage and 
gnaw Sweatiand they explained to him that the money for the prizes had 
been advanced to the contestants by the theatre, ond further testified 
te the effect that they had paid $2,000 to “disgruntled contestants.” 
When asked if he had receipts to show for the sane, he said he thought 
they were in the Chicago office. Subsequently, Len Brown, manager of the 
Madison theatre, vas questioned in regard to this statement of MeWillians' 
and answered that the theatre had never paid that money, to his knowledge. 
The court thereupon dewanded that the receipts from the contestants be 
Produced at a later session of the trial. Subsequently NoWiliiems was 
Feeslled and admitted that the theatre had not advanced a single 

@eller for prizes at the time he demanded the money from Sweatland and 


 plaintirr. Ko receipts were produced, 
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Under such cireumstances the jury could properly con- 
Glude that the defendant had ne right te celleet any money from 
plaintiff and that she was entitled te recover what she had paid, 

The case turns largely upon a question of fact and all 
the circumatances, including such we have net narrated here, lead 
Clearly to the conclusion that the money was paid to the defendant 
under duress, and that defendant received senoy from plaintilr 
which in equity amd good eonseiance it wae net sntitled te receive 
and which she was entitled to recover. 

Srrors are claimed ahd argued at length with referenee 
te the rulings of the trial court upon the instructions. We rind 
that no erious error in this regard was commitied, aud as the 


judement was proper it is affirmed. 
ABFIRRED. 


Matchett and O'Connor, JJ., concur. 
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BH, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINIO“ OF THE COURT. 


Defendant by this appeal seeks the reversal of an 
adverse judiment af 3600 entered upon the finding of the court in 
the trial of an asaetion wherein plaintill sought to recover compen- 
sation for damages to its automobile truck following a collision 
with defendant's truck, 

Bid the evidence justify the finding that defendant's 
negligence caused the accident? 

Plaintiff's employee, Zook, on an October afternoon 
was driving its truck loaded with baled waste paper weighing four 
or five tons, north on Morgam street approaching Milwaukee avenue, 
which rune northweeterly in Chicago. The neighborhood is well 
built up and the afternoon traffic is rather heavy. Zook says he 
was going about five or six miles an hour ae he neared Mllweukee 
avenue and that he saw defendant's truck about sixty or seventy 
feet away, approaching from the northwest on kilwaukee avenue; 
that he thought defendant was coming “at too great a speed,” so he 
stopped bis truck to let defendant go by. He estimated defendant's 
speed at thirty miles an hour, Zook stopped when his truck was 
about half way on Milwaukee avenue and before he reached the street 


& 


‘ 
‘ 


2 @ar tracks on Milwaukee avenue, The front wheels of defendant's 
a 








trueB passed by plaintiff's truck but ite rear right wheel etruck 


the left front chassis of plaintiff's truck, damaging it. 
There is no substantial difference in the testimony 


of the respective drivers except as to the speed of defendant's 
ite driver saying he wae going eighteen miles an hour. 
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Thies truek had no load. The driver testified he was driving in the 
street car tracks on Milwaukee avenue and as he passed plaintiff's 
truck he heard a bump and immediately stopped an! saw that plaine 
tiff's chaseis was cracked. ‘the rear wheels of defendant's truck 
stuck out from the aides more than the front wheels, which tends 
te explain why the front wheels passed plaintiff's truck safely but 
the rear wheels atruek it. Defentant's driver attempted te explain 
the accident by eaying that he "figured" that plaintiff "Let the 
truck roll down,” and defendant presents some argument that thia 
indicates that there was on incline in the street towards the 
etreet car tracks, There was no evidence of any such incline and 
plaintifr'’s driver testified that, after he stopped te permit <e- 
fendant's truck to pass he did mot move. 

The court was justified in eoncluding that defendant's 
driver in driving at a fast rate of speed and in making no attempt 
to turn to the left sco that hie rear wheels would avoid striking 
Plaintiff's truck, was guilty of negligence, causing the collision. 
At least we cannot say that the finding 01 the court war manifestly 
against the weight of the evidence. 

We cannot agree that the amount of damages allowed is 
execesive, as it was well within the ecope of the testimony. 

The judgment is affirmed, 

> AFVIRNED, 


Matchett and O'Connor, JJ., concur. 
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BR, JUSTICE MATCHETT PELIVERED THR OPINIG“K OF THE COUKT, 

Daniel L. Madden end Mdward J. “eliey, attorneya and 
Solicitors, filed a bill im equity to enforce an alleged comtract 
fer centingent fee» anc to ebiain a lien uwpom certain real ceotete 
which was the subject matter of the litigation in whieh they per- 
formed services for defendant, Sarsh Johnson. 

She snewored the bill danylag ite equity ond filed a 
Groes-bill praying thut a certain contract in writing exeouted be- 
tween the parties on August 17, 1926, should be set aside because, 
as alleged, it was mitered into while tne relationship of olient 
and attorney existed between the purties. 

Complainants anevwered the oross-bill, the cause was 
put at issue, the evidenee heard by the chancellor, and a decree 
entered in faver of ¢erose-couyininant but directing her to pay 
Gomplainants the sum of $2,306 whica the deerve found to be the 
Peasonable sompensation for the services of complainants. Tuat 
decree aumplainants seck to reverse by this appeal. 

The law applicable is well settled and is stated ia 
Bimere vy. Jolnegn, 145 Til. 513. This case has been consistently 
followed, and beth partics cite and rely upon it. 16 ia there eaid: 


"Before the attorney undertakes the business of the client 
he may contract with reference te his services, because no cun- 
fidential relation then exista and the parties deal with each 
ether at arm's length. ‘The same is true in regard to dealings 
whieh take place aiter the relation has been diaeolved. (12 

| Story's Bq. Jur.--13 e4.--sece. 310 to 323.) But the law watches 
| with unusuel fealousy over ail transnetions between the partics, 
which occur while the relation exists. 
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"Whatever may be the rule as to a purchase by an attorney 
frome Client, we think that, here the title to property is se 
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invoived in litigution that the value of the preperty depends 
upon the decision as to such title, a contract made during the 
pendency of the litigation to conpensete the attorney for ite 
legal services with a part of the property involved therein, 
should be held te be voidable at the cleetion of the elient, 
irrespective ef the fairness or unfairness of the contract, 
provided such election is exercised within a reasonable time. 
Such a rule as this is demended by public policy and in the 
interests of a wholesome administration of jurtice." 

These rules of law are well settled in this juriedie- 
tion and we are disposed to apply them to the fullest extant, 

The waterial facets established by the evidence seex 
te be that cross-comrlainant, Sarah Johneon, in April, 1921, was 
the owner of a tract of land of shout 4.55 acres situated in Cook 
county, Tllinois. On July 5, 1921, by warranty deed she conveyed 
to one Fred P. Bernard 2.82 ueressof said tract for a considera- 
tion ef $5,200. Part of the purchase price was paid in ash, and 
she took motes scoured by a mortgage of the land conveyed for the 
rewainder, 

In April, 1922, Kiss Johnson called at the office of 
Madden, as Madden testifies, in company with her brother or a Mr. 
Bliieon, but, a8 Misa Johnaon tostifies, alone. ‘She complained 
that Er, Sander, a real estate operator, whe represented her in tie 
sale to Bernard, had av divided the iand us to deprive her of the 
mere valuadle frontage. he stated thet she desired to have this 
Gomveyance set aside. GSiie war teld to get tie aeceseary papers 
end return, A few days iater she case back brinying the papers 
and Madden undertook te investigate the matter at the recorder's 
office and elsewhere. When she again returned he told her that 
he did met think she could have the transaction set aside on the 
theory of fraud concerning the frontage but stated that she might 
Possibly be able to succeed upon the theory that dander while act- 
ing as Kiss Jomson's broker procured a transfer of the land for 

his om benefit to Bernard, an employee in his own office. & 


Re » 
May 18, 1922, Bernard by deed conveyed the real estate to ander. 
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Badden teatifies that at that time they discussed the question of 
fees and that crossesomeleainent told him @he was willing te pay 
expenses but that he would heve te perform hie services upon a 
contingent fee. He sayy he told her that if he would pay $650 
for eoets and cxpenses he would take the ease en a contingent fee 
ef 25% in ease of settlement or 1/3 if the ease want te trial. 
Madden then took hiss Johnson te the room of an associate, Mr, 
Gunningheas, and teld him to take « eomplete statement. Kadden 
said he would take Cunninghom im with “im and would get the best 
legal talent he sould. 

Cunnimgham testifica that he talked with Biss Johnson 
about the case and with reference to the terme of their employment. 
He says: 

"She wanted us to take it eon 2 straight contingent fee. I 
said, ‘We can't undertake this case on a straight contingent fee. 
Theres is too such werk, toe such uncertainty involved in it, too 
much expense.' I enid, ‘If yeu will pay someting down on ae- 
count of eupences and retainer, and make o reasonable arrangement 
as to the balance, we would take it.' So we came to the agree- 
ment, that she would pay $650 down and twenty-five per cent of 
the value of the property if we got a settlement berore trial. I 
told her that we would try to settle the case again, and, in the 
event the cnse should go to trial, it would be one-third, IJ told 
Rey she would go to trial. There would be no chance to settle 
this case, and I said, ‘This case will go to the Gupreme court, I 
feel sare. There will be wo lot of work.’ I said, 'I will draw 
up the contract embodying this agreement aud we will sign it and 
geo ahead with the case.' So I did draw up « contract about that 
time, and I think I gave her the contract and ashe said, ‘I will 
take and have it looked over by wy brother or somebody.’ I said, 
"That is perfectly all right; yeu can take that contract toe any- 
ceska? like and let them see it, exewine it, and bring it in 

While the testimony of Cunningham is indefinite as to 
the time at which this conversation occurred, it is apperent from 
ether testimony that it was prier to the filling of the bill te set 
aside the transfer of the real estate theretofore conveyed by Hiss 
Jennson to Sernard, namely, June 27, 1922. Cunningham says: “Se 


she took the contract with her ond later on we went on with the case 


ama I Grew the bili and the bil) wae filed." ‘the contents of the 
“*DALL, which in im evidence, also indicates that thie conversation 
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was prior to the filing of the same, since it is alleged therein 
that the tender had theretofore been made to Lander and others, 

On May 19, 1922, eross-eomplainant paid $180 te 
Madden and he gave her a receipt “to apply on attorney fee.* 

The bill against Zander and ethers was filed by Madden and Cun- 
mingham June 27, 1922, amd on August 15, 1922, Kiss Jobneon paid 
to Madden a further sum of $500 fer which he gave another reeeipt 
again to apply on attorneys' fees. 

Miss Johneon testifies that at the first interview 
with Madden at his office a friend named Lliison was present, 
He was not produced as « witness and his absence is not accounted 
for, Her memory as to what eceurred on that day ia quite faulty. 
She says: 

“I don't just recall all of it. We taixed about the case,** 
fie eald it was an expensive thing, and he said it wae nothing 
sure whether we win or not, to that effect." 

She thinks Mr. @lilison said something about taking it 
on “whether we lost or won,” but Hadden didn’t want to take it 
that way and that nothing blee was said at that time about fees 
"that I can reeall.” She says that om Kay 19, 192%, when she 
paid the $150, “nothing elee was said about fees or sore money at 
that time,’ and “nothing was said further about the suit at that 
time,” that she could recall. ‘he says that afterwards £llinsoen 
came out and told her that a payment of §500 more was wanted; 
that Cunningham was not present at that time but that Madden made 
out the receipt and gave it to her; she further says: “Kothing 
that I ean call to mind was eaid about fees and his compensation 
at that time, He said nothing at that time about a contract for 
fees." 

Miss Johnson, however, testifies to « conversation 


with Cunningham whieh she places at a later date in which he 


i Stated the terms of employment substantially ae related by 
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Madden snd Cunninghas aid substantially as set forth in a writing 
prepared by Cunningham which he saya he handed to har but whieh 
she eays she reesived by mail, The letter irom him te Ker which 
accompanied this writing was not produced. Misa Johnsen oategort- 
eally denies the statements of Kadden and Cunningham, bet she 
testifies to swbstantially the aame arrangement with referenee te 
feos with the exeeption that she places the time of the converen- 
tion after the bil] was filed, which was of course after the rela- 
tionship of attorney and client had been established. 

Her brother, John L. Johnson, who lived in a hone 
adjoining her oreperty, testifies that he first met Ur. Hadden at 
the latter's office in 1923; that he then introduced himself, had 
® conversation sbout the matter of the litizeation which he, Madden, 
was hendling fer Johneon's sister, What was said at that time dees 
mot appear in the record, the attorney for ergss-complainant 
stating, “I don't care about this conversation.” John 1. Johneon, 
hovever, further testifies that in 1925 he had a conversation with 
Madden with reference to the case wid asked him if he was charging 
Garah any more money than he had already get, te whieh Madden re- 
plied, “No, am not." 

At any rate Cunningham went to Florida and the writing 
whieh he had érawn as expressing the oral agreement theretorore 
made between the parties was returned by her and remained in his 
files unsigned. Sefore he left for Florida a dewurrer to the bill 
had been argued. ‘the trial of the case was delayed until June, 
1926, when it came on for hearing. 

At the request of Madden about that time, Mr, Seliey, 
the other complainant, came to Hadden's office, Kelley testifies 
that he met Miss Johnson there; that she esked him what the chances 


_ @f Winning the case were, to which he replied that ons could never 
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tell; that in hor presence Sadider said, “Unless we win thera won't 
be any money paid to you. The fee is contingent, We have a write 
ten contract;* that ¥ies Johneon iidn't sav anything to that but 
that she did say, “You can't got any fees uniess vou win, You are 
to get one-third if you win.” Kelley said that he asked her what 
the property was werth; that she shrugged her shoulders; that he 
gaid, “I'd like to have some ides as to what the fees are going to 
be;* that Nien Jonnson revlied, “Se fees unless you win.” He says 
he told her that he didn't knew anything about the property, that 
he had never seen it; that she said, "It is understood that you 
don't get any fees unless you win;* that he said, “That is satis- 
factory to me. 1 will try the case;* that he asked to see the 
written contract, which was produced; that he asked why she had 
met signed it, and that she sald, "Well, I showed it to somebody: * 
that be couldn't remexber whom; that some friend, he thought, had 
teld her that aa she had paid ali cosets and expenses, 1650, the 
$3,200 aught te some whole to her. 

He says that ho then interiined the matter she ha@ 
Suggested with reference to the $5,200, wrete it inte the contract 
im her presence and had the contract rewritten; that she took it 
avay te show to sumebody and Later signed it. 

Mr. Kelley aleo tevtivies that the value of the property 
was discussed in the prenence of Miss Johnson and her brother, and 
it was then stated the property was werth such more than $5,200. 

While Miss Jounson again makes categorical denials of 
the conversations as testified to by Mr. Kelley, « consideration of 
the whole evidence leaves no doubt that prior to his employment 
Madden and Mise Johnson agreed upon the fees for the services to 
be performed; in substance, that if the ease was settled the fees 

r should be 252 of the values of the property recovered, but if the 
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— to trial the attorney should receive one-third of the 
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value of the preperty recovered, leas $3,200, and that this sheula 
be im full payment of their services, While the written contrast 
was in fast signed after the relation of attorney and client had 
been ¢atablisned, it suly expreasea4 in substance the eral agresment 
made before the esteilishaent of sugh relation and before Madjaen 
end hie asscciates entered upos thucir empleynint, There ta absoe 
lutely mo doubt upon the ragoerd thal the agreement was for a eon- 
Siagent fee aside from the SO whieh wav paid and witeh 14 was 
apparent would in wali probability be required for axpenses, It 
aeeca highly iaproveable taat Mise Jonnvon, whe, it wes apparent, 
was acting under the advice of Yriends, would aaploy attorneye in 
a ease of thia scharacter wiltneut Having tome underatanding «a9 to 
their fees, and it also sees highiy itaproebable that Madien, know- 
ing that the fae was to be sontiagent, would anter apon the miploy- 
ment without an undarstaniing os to the agount of the fee snicn oe 
would receive. 

We have made a careful exacination oi tue teatinony of 
@7oss-complainant an4 it faile to oonvines us of Trankness or reli» 
bility. der original answer under oath avers that she employed 
Madden and Cunningham for the sue of $650, and she denies that she 
represented to Kelley and to hadden that the feos in the case ware 
to be contingent, hut these aversente are dleproved by her own 
testimeny. She adwits that she olgsed the written contract oa 
August 17, 1926, ond ewers under oath that she did tuis under fear 
ené4 duress. There is not a sointilla of evidence in the record 
to indicate actual duress, ani the finding of the decree ia to the 
effect that the contract is void at her option becauee the relation- 
ship of attorney and cliant existed between the parties at the 
time it was made, In her original awended anewer she averé that 
the property involved is of the value of $150,000, Im her mandod 






onewer, whieh is also under oath, ahe plases its value at $15,000. 
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In her amended answer she denies under oath that “she ever at any 
time" entered into a perel or written contract with complainants 
but thet contract is established without @ deubt by her om testie 
mony. the record vhors without contradiction that the agreement 
between the perties was for s contingent fee, and we think the 
elear an4 manifest preponderance of the evidenee in te the effeot 
that the agreesent as to all material matters was eptered inte 
prior to the time that the relationship of attorney ond client was 
established. 

The record shove tithout contradiction that “hen cross 
Complainant visited the office of dadden in april, 1922, she 414 
met have in mind the facts which vould make it possible for her to 
recover in her case; that those facts were ageertained through the 
investigations of Madden ond hie arsociates; {the deed from Sernard 
te Zander was made Yay 19, 1922, seversi weeks after her first visit 
te Madden's office); that they perfomied the prelinuinary work and 
prepare’ end filed the bill against Zander and others on June 27, 
1922; that they thereafter prosesuted the case with diligence: that 
after Gunninghas went to Florida Mr, Kelisy vas galled in to aanist 
in the case with the consent of Biss Johnson; that om Tuly 15,2026, 
after a trial of the case, a Aeeree in her favor vas entered; that 
the defendants in that ease anpealed te the Supreme court an4 that 
the decree of the trial court wae there affirmed en Decesber 25,1926. 
Jonngon vy. Bernard, 323 12). 527. 

Without A4iseussing the matter st length, 4% cannet ve 
Aoubted upen tuis reeerd that eross-complainant received extanded 
and valuable legel services from cross-defendants ond that these 
gervices were performed under an sgrecuent contingent in ites 
Rature, under which they were to receive nothing wileses they 
were successful, It is aleo clear that this egreeent was made 


Bae Madden ogreed to take the case and before the relationship 
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ef attorney and client was brought inte exintence. the property 
involved nas increased in value sinae this contingent contract was 
made, That fuct discloses the real cause for this controversy. 
There ie nothing in the record to inéteste that the ogreenmt eas 
unfair of uncenscionabis. 

Even if we were compelied te held uncer the strict 
legal rule that the written contract of Auguet 17, 10°¢, was 
voidable at the option of crose-complainant, it would by no means 
follow that cress-defendanta are mtitied only te a reasonable fee 
for actual servicos performed, tince the setting aside of the 
Written vontract would bing inte ull joree and effet the oral 
contract which was substantially the seme ag the written one, The 
Fule of luw which mekes voidable a contract between attorney end 
Slient mtecred into while the relationenip existe ie saiutery end 
necessary. ‘t is mot applicable to facts suc: as appear in this 
Feeord, and its applicaiion undur the facts waich here appear rould 
have the eifect of perpetrating a grave injustice aguinet solicitors 
whe bave faithfully perfermed services for their client and asted 
honorably witn her in every particuiar, 

We may add, without discussing the matter at 1 ugth, 
that inour® opinion the $2500 salliewed by the suurt was inadequate 
Compensation for the actual services performed, 

The ease of erosa-compiainant against Jaider aid others 
Was practicaiiy created throug tae services rendered by her eoll- 
Gitors,. Thney performed these services upos the contingency tact 
their labors would be without compensation unless they succeeded in 
getting back the property which eross-compiaiauit conveyed te -crnard, 
It is apparent that if the market value of the reel estate had de- 
@Peased instead of increased this controversy would sever seve aricen. 
Cross-defendants are entitled to receive as compensation 


their services, in conformity with the agreement between the 
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parties, one-third ot the real estate reecvered or the equivalent 

ef its valne in momey, lees 63,200, What that amount te sannot be 

satisfactorily determined from this reeord. For that reason the 

decroe ts reversed and the cause remanted with direetions for 

further preeesdings in conformity with the views herein expressed. 
REVERSED AND RAVMANDED PITH DTRROTIONS, 


MeSurely, ?. J., and O'Connor, J., cenour. 
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ISADORE OSSEY et ab.) 
Defendants in Srror. } OEF f> ¢ 
Lom . \ ) 4 6 


WR, JUSTICE KATUMETT DRLIVEARD THE GPiNION OF THX COURT. 


Complainant in the trial eourt sued out this erit 
of error te reverse a decree entered in « proceeding in a court 
ef chancery, whereby she syught te secure the foreclosure ef on 
alleged mechanic's lien for the sum of $924.19. The cause vas 
heard by a chancellor upon exceptions filed te the revert of a 
master. The master found the equities with complainant and 
Fecommended a deeree in her favor ‘or the f4ll amount claised. 
The decree sustained the excentions and found the sux ef $332.95 
was due but thst complainant wae mot otitled to = lien therefor. 
Defendants tendered to complainant this sum feund due, but come 
Plainent refused to accept it. the decree taxed 5/Sthe of the 
cost against complainant and 3/iths against defendants. 

These findings and the taxntien of coats are ase 
signed as error. 

The bill filed October 27, 1926, alleged that dee 
fendants were the owners of the premises described; that om June 
22, 1926, they commenced an improvement ef the same and on the 
@eme date made an oral contract with complainant te furnish 
lumber for the ixprovexents; that the immediate delivery of the 
lumber thereafter as ordered was made, and that the reasonable 
Value thereof was $224.19. It aileged the failure of defendants 
te pay for the came and the filing eof a notice for a mechanic's 
Liem in the office of the clerk of the Circuit court on Septexber 
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The anended anawer of defendante admitte4 ownership 
of the presises, the making ef the improvement which it ras 
| alleged was bagum apprexiastely a year prior te June, 1926, and 
ah agreement te pay * Featonahle price for the lumber and delivery 
ef the same; but it alleged that the deliveries constiteted an 
account beginning tn 1925 wid runping threugh « part of 1026. 
The anawer denied tast the last delivery was en Sep- 


tember 1, 1926, or that the reavonable price of the lumber was as 


| 
| 

| 

| 

| alleged or that the arcunt claimed wae due; tut averred that « 
bill for $824.29 eue presented in September, 1926; that defendants 
| checked oll the tilis rendered fer lumber delivered; that eon 

| plainant 414 not deliver ell the lumber set forts im the bills, 
and that the charges were beyond the resaronable market price; 

that defendants paid $506.90 ond were sutitied to a eredit of 
$248.96, leaving ex amouxt due ecmpleimact of $196.08, which sum 


defendants tendered in payment. 





The master found thst a: oral gontract vac wade June 
22, 1926; that delivery of the luwher was wade thereunder, and 
that the last delivery was made Septesber 1, 1926; that the lumber 
was used in making Luprovesents, and that its reascuable value 
was $624.19; that « mechanic's lien notice wan filed September 25, 
1926, in accordance with the statute. 

The master further found thet defendants olaimed an 
evrergiarge on lusber purchased in 1925 ond 1926 in prior transac- 
tioms; that the evidence showed ai account stated as to such 
transactions in March, 1926; that defeidants claimed an overciarge 
Was made by figuring the lumber by lineal feet instead of by square 
feet; that there is no worit in the contention; that the lumber 
furnished was of the kind and quality ordered, and that complainant 
Was entitled to a lien. 

or Exeeptione to the revert of the master are general in 
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character, inviting an examiner ef the record te lauseh ferth upon 
m voyage of discovery without chart er compass. Huling wv, Yurrel}, 
33 Ill. App. 238. We have, however, usdertaken te make the journey. 
The record shows beyond a reasonable doubt full sete 
tlement By defendants for lumber ‘urnished om priey cvcasions, the 
settlement having ben made by check of defendant Ieadere Csaey, 
duted Hareh 15, 10926, made to the order of complainant, and there 
appearea upon it in Isadore Gseey's handwriting, “Paid in full," 
A further examination ef the record discloses that the manifest 
preponderance of the evidence shows lusber can properly be sold 
either on a beard or lineal feet basis, and that the claim of 
@efendants to an overcharge in this respect is ritheut merit. 
For the reasons iniicated the deeree will be re- 
Versed and the cause remanded with direetions to overrule the 
exeeptions to the master's report and te snmter a decree in favor 
ef complainant in conformity sith the master's report. 
KEVERZED akD KEMANDED 
FIT DIFKRCT IONS, 


MeSurecliy, P. J., and O'Conner, J., concur, 
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PULASKI LUMBER COMPANY, ) 
a Corporation, 









Appellee, 


APPS FROK MUNICIP COURT 





OF CHICAGO, 


) 
} 
) 
v8, ) 
GUSTAV &, SERGREN - ! 


Appellant. 


BR, JUSTICE MATCHETT DELIVERED THE OFIHION OF THY COURT, 


On July 17, 1929, plaintirr caused e judyment to be 
confessed against def néant Seegren for the eum of $5377.12, ine 
@Cluding $352.50 allowed as atterney's fees. On motion of defendant 
supported by affidavit, the judgment was opened up. There was a 
trial on the merits by the ecurt and a finding that on the date of 
the rendition of the judgment by confession there was due from 
plaintiff to defendant the cum of $5377.13, and on October 3, 1929, 
Judgment on the finding confirming the original judgment was 
entered, motions by defendant for a new trial and in arrest of 
Judgment having been overruled, 

It is urged that the ecurt erred in its ruling on 


admission of evidence and that the judgment is excessive and 
erroneous, 

Upon trial plaintiff effered in evidence the note of 
@efendant described in the statement of claim. It was for the 
sum of $7,000, dated at Chicago, Mareh 8, 192, to the order of 
plaintiff and due 90 days after date with interest at six per 
eent per annum. This note was received in evidence, and plaintiff 
rested, 

Defendant then testified that Marry K. Gillman was 
President of the plaintiff corporation at the time the note was 
given, He wus then asked to state the convereation with Gillman 


 +@t that time with reference to the execution of the note and the 





tine of payment. Plaintiff objected, and the objection was sustained 
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Defendant then offered to prove that Harry Kk. Gillman in a eon- 
versation with defendant regarding the time of payment of the 
mote agrecd with defendant at that time that the note in question 
was to be paid by a payment of §2,000 in cash plus interest up to 
the date of payment to be made in 90 daye after the date of the 
nete, which was Karch &, 1929; that a new note was to be executed 
by defendant, and that this note would be accepted by plaintiff in 
payment of the original note of $7,000, An objection wae sustained 
te that part of the offer referring to an sgreement entered into. 
Defendant then testified that on June 8, 1929, he 
salled up Jarry Kk. Gillman; that Gillman came to his office and de- 
fendant told him that on the 10th of the month he would give a 
cheek for 32,000 plus interest and give a new note of $5,000 in 
payment of the $7,000 note; that defendant executed a new note for 
$5,000 bearing date June 6, 192%, payable to the order of plaintirf, 
with interest st six per cent per annum after date, and that de- 
fendant turned this mote and wa check for $2,600 and interest over 
to Harry KX. Gillman, who was the brother of Leo Gillman, the 
present president of the plaintiff eompany. Defendant's check 
to the order of plaintiff for the sum of $2,105 was produced and 
identified by defendant as the eheck he gave te Harry 4, Gillman, 
Defendant stated that on Septexrber 7, 1929, he die- 
tated a letter and with that letter sent to plaintiff company 
&@ note for $5,000 and a check for $2,105 payable to plaintirr, 
The attorney for plaintiff admitted that thie letter with ites 
contents was received. The plaintiff company cashed the cheek. 
Harry K, Gillman testified that on and prior to 
Maren 8, 1929, he was president of plaintiff company and that 
at the time the check was executed he made an agreement with 
defendant, but an objection by plaintiff to this tentimony was 


_  @astained. He was then asked whether at the time the note was 


@xecuted there was a conversation between him and defendant 
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"as to the manner and time in which this note should be paid,” and 
what that conversation was, to which questions an objection ras 
sustained by the court, as were objections to similar questions, 

Defendant then effered to prove that st the time of 
the execution of tke note sued on it was agread by plaintiff and 
defendant that the note fox $7,000 should be paid at ites maturity, 
which was 90 days after sareh 3th, by defendant by the payment of 
$2,000 in cash with interest and by the exesution by defendant of 
@ new note of §5,000 te be due 00 days after ite date, and further 
that when said $5,000 note became duc it should be paid by dee 
fendant by making a further payment of $2,000 end interest in eash 
and by the execution of a new note for $3,060 to be payable 90 
days thereafter. An cbjection of plaintiff te thie offer ras 
sustained by the court, as Was an objection te a further question 
as to whether the conversation had been communicated to the new 
president of the company who susceaeded the witness, Harry K. 
Giliman. This witness aleo teostivied that cbout June 10th or 
22th defendant handed him «» check for $2,106 and ® note in the 
amount of $5,000, both payable to the plaintiff company. 

Harry K. Gillwan further said that defendant acked 
him whether he would be « messenger for him and take thene papers 
to his brother; that the witness said he would and took them te 
his tbrether but he was not there at the tine, so the witnese 
handed thes to the treasurer and asked him te give thee to his 
brother, which the treasurer eaid he would de. 

The $5,000 note was offered in evidence, but an eb- 
jection of plaintiff therete was sustained. 

Om cross-examination Marry A. Gillman admitted a 
Conversation with Lee Gillman, the president, about thn note in 
question, and that the ner president steted the errangement was 


. not Satisfactory to him; that he was not going to consider it, 
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and that he was going to Rave Seegren pay up; that the witness 
eaid to Lee, “You are the president now *** and you can do just as 
you see fit***, Ethically 1 think you ought te follow it out," 
and that Leo replied, "Yell, ‘ don't care about that, I want my 
money.” 

Defendant urges the sroposition thet an exeouted 
parol agreement is admissible in evidence, even though ite erfact 
ie to vary or change the terms of a written contract, citing 
Suov v. Grisheimer, 2720 Ill. 106, and other cages. 

He further urges that under section 16 of the Negotiable in- 
struments law, as between tne immediate parties, parol evidence 
is admissible te show that a note was delivered conditionally, 
citing Strauss v, Citizens state Bank, 164 11, App. 420, 
affirmed in 254 Ili, 185; Firgt National Bank v, troth, 236 Ill. 


Ill. App. 412. These cases snneunce undoubted rules of law but 
ere not applicable te facts such as Sere appear. The parol agree- 
ment which defendant undertook te prove was not executed, and the 
parol evidence offered did not purport to show that the delivery 
of the note originally was ecndiitional. 

There is no doubt of other propositions of law for 
whieh defendant contends, tamely, that if a note mued upon has 
deen in fact paid no recovery can be had upon it; that whether a 
new note constitutes a renewal of a former note depends upon the 
intention of the particsr and that intention may be shown either 
by their agreenent or by attendant facts and circumstances; that a 
mote may be accepted as payment of an ebligation evidenced by 
another note and that in such case the giving of a note will 
operate us payment. Hone of t ese prepesitions is here applicable 
for the obvicus reason that plaintiff refused te accept the note 
offered as payment. It may be that as 2 matter of stites plain- 
iif shoura have secepted the note ond check secording to the 
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parol agreenent mate at the time oi the execution of the note upon 
which plaintiff sues, but there is no aempetent preci ia the ree- 
ord tending te chor that such am agreement was made. The evidence 
offered was clearly an attempt to modify a written exeoutory 
édecwnent and to vary its terms by parol evidence, and for that 
reason it was ulearly tradmierible. The dletinction between thie 
ene an¢ cases where @ parol agreement for « eonditionel delivery 
of the note was made has been pointed out by the courts, need not 
be repeated. innum vy. tierrington, 267 [11. ®7; Handley v, Drum, 
239 213. Arp. 887. 

It is urged that the jJudpment is exeessive and ere 
reneous in that the attorney's fees nlloved sre too large, but 
defendant effered neo erldence upor this isewe, There is a clear 
dietinction in this regard betreen curecn where a fudgnent by 
confesticn is vacated wid eet eside, se in Geo. J, ge rene 
27? Ill. App. 83, an¢ those cases where, as here, the Judgment és 
merely cpened up vith Leeve to plead. Im tnig laect clase of cares 
a defendsent is limited in presenting his defense to the merite 
and cannet be heard to urge mere technical matters. Fisher y, 
Meeker, 210 Ill. App. 545; Wost v. Meliaughtom, 211 111. App. 269; 
Streeter v, Junker, 230 111, App. 366; Dagey v, Williams, 252 111. 
App. 329. If there «as a mistake in the computation of the amount 
due upon the note or if the attorney's fees were excessive, the 
proper practice would have been for defendant te make a motion 
that the judgment be modified or corrected in the respects men- 


tioned. Adam vy, Arnold, 96 111. 185; Havens v, iret Netional Bank, 


162 tll. 35. 
Yor the reasons indicated the judgment is affirmed, 
AVFIRMED, 


MeSurely, >. J., and O'Connor, J,., conour, 
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PEOPLE OF THE STATE OF 
on Relation of DR. CHAI 
Relator, 


vs, 





FRANK &. PADDEN, Judge of the 
Kunioipal Court ef Chicago. 
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MR. JUSTICE MATCHETT LELIVERZD THR OPI#IGN OF THY COURT. 


The relator Seharf hae filed in this court hie petition 
against the respondent, one of the Judges of the Municipal court of 
Chicago, praying that a writ of mandavus issue direeting sald Judge 
te eign the bill of exceptions in a case tried before nim. 

The petition averse that a judgment waa entered against 
Seharf in favor of Rudolph Fischman et al., om July 2, 1929; that on 
Oetober 22, 1929, Scharf filed an smended petition and affidavit in 
Support of a motion to set aside said judyment; that respendent heard 
the moticn and entered an order denying the same, whereupon petitioner 
prayed ai appeal to the Appellate court; tiiat an order was entered 
poqeiring petitioner to file a bend within 30 days and a bill of ex- 
eeptions within 60 days thereafter, and that the petitioner on “ecem- 
ber Sth presented a bill of exceptions showing the preceedinga; that 
the court made suggestions and changes therein and continued the mat- 
ter with inetructions and directions that certain corrections be made; 
that on December 19th a true and complete record of the proceedings 
Was presented but that the Judge refused to sign, certify and order 
the same te be filed. ‘The petition avers that without euch bill of 
“exeeptions he cannot protect hie rights or properly present his cause 


to this court. 
Respondent anewered in substance that a bill of excep- 





° is was presented, ana teat after being interned by the sttorneys 
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for plaintiffs that they had not been served with « copy of the same 
amd had mo opportunity of eyerining it, the matter was continued tn 
erder to give the opvortunity for such examination; thet the said «t~ 
torneys after exauining the bill ef exceptions enlled to the attention 
of reprontent ‘he feet that said bill of exeeptions wae improper for 
the reasons that neither @efendant nor hia attorney had a court ra- 
porter or a stenographer present to moke a reeord of the proceedings 
whieh had taken pluce, and that the bill of exceptions as to the 
arguments an’ preceedings wat not acourate and complete; that the 
eopy of the affidavit in support of the motion to set aride the 
Judement in said bill of exceptions was materially different frou the 
original affidavit filed with the elerk of the court and seterially 
4ifferent from the carbon copy of the affidavit which hed been served 
upon the attorneys for plaintiffs, “and that the said differences in 
the wording of eaid affidavit was not confined to a few werds but 
existed in entire lines andsentences wherein new words and new lines 
@@d sentences had been put in place of the words, lines an? sentences 
Which had originally been typewritten in the said original affidavit 
as filed with the Clerk: of the Municipal court;” that the copy of the 
amended petition and affidavit to set aside the judgment in the bill 
ef exceptions appeared to be signed by Charles E. Seharf, and that 
Pespondent exauined the carbon copy of the amended petition “which had 
deen served upon #nid plaintiffs’ attorneys in the court below" and 
Upon such examination saw that it was in fact signed by *. J. Lewis, 
attorney for defendant, instead of by Scharf; that thereupon respond- 
 @mt refused to sign the bill of exeeptions in the form it was then; 
that om December 19, 1929, the attorney Lewis made a motion to have 
aa sign am amended bill of exceptions; that plaintiffs’ 
att again objected for substantially the same reasons as herein- 







set forth, and for the further reason that the notion served 
iffs' attorneys and sls80 the original motion as filed with 
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the clerk of the Bunicipal court stated in « certain place therein, 
"Covenants of Defendant,” but in the same motion in said amended bill 
of exceptions it stated, “Covenants of Blaintiffs;" further that a 
part only of the argument was included in the bill of exeeptions and 
that nething was said therein concerning the fact that defendant 
argued during the preceedings of the case that his defense for his 
client not paying rent was based apon conetructive eviction, not- 
withetending the fact that he admitted in the arguments before respond 
emt which tamediately followed that his client was then and yet in 
possession of the premises. 

The petitioner filed s demurrer to this anawer. 

Vithout undertaking to review all the cases, it is the 

Well settled law in thie state that it is the duty of a trial judge 
te sign and seal a bill of exceptions in any case where the judgment 
entered by him is reviewable by on appeliste tribunal. This duty 
will be enforced by mandaxus, but this court will not usually direct 
a trial judge to sign a particular bill of exceptions. Im settling 

a bill of exeentions a trial judge may resort to every legitimate 
means to ascertain the correctness of a bill which he is called 

upen te authenticate. He may use aw stenographic report if such is 
Svailable, or he may send for the witnesees aid take such steps and. 
measures as will legitimately and properly advise him of the truth 
and of the correctmess of the bill of exceptions which he is requested 
to sign. These rules are stated in Jeople ex rel. Eddie Hall vy, Jesse 
Heldom, 193 111. 519, and the cases there cited. 

It is further well settled law that an anawer to ao peti- 
tien for a mandasus which ie in general terms without slleging speci- 
| Tically the facts relied upon is not sufficient. 

All the facts and circumstances should be set forth 
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with particularity in order that thie court may determine the merite 
of the controversy. The anewer dees not conform to this rule and is 
not sufficient for that reanon. The dexnurrer will therefore be sus- 
tained and the writ awarded. 
Ve do not wish toe be understood as directing respondent 
to approve this particular bili of exeeptions, but it is hie duty 
to examine it and te point out where the inaccuracies, if any, are 
and what, if any, corrections should be made, aid when the bill sete 
forth a true reeord of the proceedings he sheuld approve the same, 
The writ of pereaptory mandasus is awarded. 


WRIT AVARDED, 


KoSurely, P. J., and O'Connor, J., concur. 
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PEOPLE OF TUS STATE OF ILLIROI9~~ ) © 
om Relation of Dr. Frumk ©. no€é, ) 
Relator, } 





YRGR THE 





AL 





vs. ) 
OF CHIGAGO. 
FRANK BH. PADDEN, Judge of the 
Municipal Court of Chicage. } 2 p ad " ry Ron Lf 
a) é ti elhe 636 


BR, JUSTICE BATCHSTT DELIV RED THE OPINION OF THR COUKT.. 


This cause comes before us upon the demurrer of the 
petitioner to the answer of respondent to a petition ier mandanus. 

The facts as diselosed by the pleadings are substan- 
tially similar t» those which appear in People on Aelation of 
Sgharf vy. Padden, General sumber 34046, in which ani epinian has 
been tais day filed. For the reasons eat forth in that opinion 
the perpuptory writ of maidasus is granted, 

WAIT AVAKDED, 


MeSurely, ». J., amd O'vennor, J., conour. 
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COSMOPOLITAN STATs winee 4 
a Corporation, YY 
Appel : 


vs. 


a 


OF CHICAGS. 
LAKE SHORE TRUST & SAVINGS 
BANK, a Corporation, 


ay 
v 
) APPEAL FROM BURICIPAL COURT 
) 
) 
) 
) 
Appellee. ) 


257 1.4. 637! 


BR. JUSTICE MATCHETY DELIVERED THE OPINION OF THE COURT. 

Tais is sn appeal by Plaintiff from a judisment in faver 
of defendant entered upon the finding of the court at the conclusion 
of plaintiff's evidence. 

The suit by the plisintilfr Bank was based upen a traneac- 
tien in which the defendant Bank presented and cclleeted through the 
Clearing House a cheek of A. Anderson for the sux of $1762.50 made to 
the order of the Auburn Autozobile Company on Loveaber 5, 1925. 

There is praetically io dispute as te the auterialfacte, 
Anderson, who made the cheex, was at the time in question @ depenitor 
im plaintiff Sank. de made and delivered isie cheek on the day of 
its date to one C. i, Sehuster, who at that time was a depositor in 
@efentant Bank. The cheek was deposited in Senuster's account and 
purported to be endorsed by the payee Auburn Automobile Company. The 
endorsement is typewritten on the back of the check and underneath it 
are the initials, “¥. P.* Frank Popp was at that time connected vith 
the Auburn Automobile Company as vice-president and general seanager, 
but he did not write this endorsexent and the payee company, with which 
he was connected, was not accustomed to make endorsements in this 
manner, The check was never in the possession of the Auburn Automobile 
Company and that company never received the proceede of this particue 
lar check. The plaintiff Bank paid this cheek in the usual course and 
| charged the same to Anderson's account, and the cheek according te the 
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usual practice of the bank was returned to Anderson at the end of the 
month. In February, 1926, Anderson notified the plaintiff Cosmopolitan 
Bank that the mmdersement of the payee had been forged, 2nd that Bank 
Feinetated his account te the amount of the check and accerding to 
eustom presented an affidavit to defendant olaiming the endorsement 
had been forged and demanding repayment of the amount of the cheek, 

The circumstances under which the check wae given appear 
te be as follows: 

Sehuster conducted a business at 2400 horth Clark street, 
Chicago, for the sale of automobiles and did businese under the name 
ef Clark Motor Seles Company. Andereon had been in the business of 
buying and selling horses for about twenty years; his place ef bust- 
ness was at Case street and Urand avenue. Ae orned an autcaebile which 
he kept near to the store conducted by Schuster. Sehuster handled a 
great many used care and Andersom had known him fer about six months, 
They became quite friendly. 

The Auburn Automobile Company conducted a business for 
the sale of its cars on South Michigan avenus, and Schuster from time 
to time bought automobiles from it at wholesale prices. Anderson 
testifies that Schuster was an agent for the Auburn Automobile Company, 
but Popp, its vice-president, testifies te the contrary. Ue says 
that the Automobile Company never sent cars on consignment to him but 
sold @ars to him st wholesale and that he resold them at retail prices; 
that the Automebile Company did not control in any way the retail prices 
at which he sold, and that it did not deliver any care to him until 
he had paid for them. 

Anderson had secured a couple of customers for Sohuster 
and Schuster in turn said, “I will get you a car at cost price; I have 
@et to take so many every month, gou can have one at the cost price.” 
He didn't have any care that Anderson liked at his place of business, 
80 Anderson went with him to tiie salesroom of the Autoxobile Company 
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on South Hichigan avenue and showed him the model he, Anderson, wanted. 
On the following day Schuster asked Anderson fer a cheek and Anderson 
said he wouldmake it to the order of the Automobile cowpany, which he 
4id. in his own handwriting Anderson wrote om the back of the check 
the motor number (64700) of the autowebile he was to receive and the 
serial nusber (2641061). Anderson teld Schuster to get the car up at 
any time he could and that he, Anderson, would take it at any time he 
got ready to deliver it. ‘Sehuster nas to deliver it at the store on 
North Clark street. de was to get the esr and bring it down and deliv 
er it te Anderson after Anderson had given him the check. After de-~ 
livering the cheek Anderson went to the country for two er three days. 
When he returned Ke asked Schuster if he had the ear and Schuster re- 
plied that he would get it im e day or two. A similar snerer was give 
to similar inquiries made at different times. Anderson then went 
te Sew Orleans in January. He says that all through Decerber he heard 
from Schuster, “I will get the car for you,” and he says, “Ye were 
good friends at that time. You know « lot of times a fellow lete 
things go by." When Anderson got back from Sew Orleans Feb:vary m4 
er Srd Sehuster had disappeared and his pleee of business wae closed. 
Three days be:ore the date ef the check the Auburn Auto- 
mobile company sold to Schuster the identitel car that is referred to 
by the serial number on the back of the check and it wae delivere! te 
him the saze day. On Soveuber Sth when Anderson delivered bie check 
te Schuster, who deposited it in his account, Schueter did net owe the 
Automobile company anything om this car, and the Automobile company 
had no interest in the preeeeds of the check. The check given to 
the Automobile company by Sehuster in payment for the car bad before 
that time been clesred through the Lake Shore Sank, and the Automo- 
bile company heard no complaint about the eniorsement om the cheek 
until Februsry, when Anderson i-arned that Senuster had abeconded, 


‘or nearly three sonthe after this cheek had been given, the auburn 
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Automobile Company continued ts sell cars to Sciuuster, and when he 
elosed sis businese and ieft he owed it nothing; me Aad paid fer sll 
the are Se bougnt. 

it is tae theory oi the pleiatiff bank that it was liable 
te ite depositer upen tne eneck in question besgause the Bank was aue 
theorized te pay eniy to the person desiguated an payee; that having 
paid the check upon tue forged endorsement it was legally beund to 
reimburse Anderson's acecunt and that having paid tne cheek on the 
forged endorsement it may recover from the collecting bank. any aue 
therities, whieh it is unnecessary to discuss, ure cited te these 
points. wnere is no question as to wwe rule oi law which centrole in 
euch cases, nor can there te any question taat negligence on the part 


of the drawer of the check may noi be used ss « defense against the 


drawee bank im such enses. 4 in‘s w vil © 5. & 
Se., 265 Lil. 126; Gustin eeom sig. Co. v. First various, sank of 


Buglewood, 506 ill. i79. 


‘The contreliing question nere is whether under tne un- 
@isputed facts the endorsement on the check can be said to be a 
forgery. ‘t was undoubtedly unaut orized. it was not the genuine 
endorsement of the payee, the Auburn Autosobile company, but it is 
not every unauthorized endorsement which is a forgery, ‘er an easen- 
tial element of forgery is the intention to defraud, and under the 
uneontradicted facts in this case it does not appear that there was any 
intention of Sehuster to defraud any one at the time the endorsement 
Was made, Anderson was in no vay injured by the fact that Sevuster 
collected this cheek through his own account. The delivery of his 
check te the Auburn Automobile Company would in no way have prevented 
the delivery of the automobile to Schuster, for that was the intention 
@f the parties. Schuster wan not the agent of the Automobile company 
but the trusted friend of Anderson, snd the typewritten unauthorized 






‘@ndersenent of the name of the Automobile company on the check did net 
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in any way afiect or change the situation to the injury of Anderson. 

There being no evidesuce tending to shee ihat the an- 
dorsement was made with tne intention to defraud or that it im any way 
deprived Anderson of any right or any property, si theugh unautoor lized, 
the endorsement casnet be Acid to be a lorgery, Sarely siegtri cal 
Sonstruction Co, v, Giobe Savings bang, 64 ili, App. 225; State bunk of 
Ghieago v. Hid-City irust & savings Samy, 295 i11. Wy. or that 
Feason the defendant Sank ia net liable and tue trial court rightly se 
held. 

The judgment is affirmed, 

AVF TRULEY, 


ReSureiy, ?. J., cancurs, 
O'Connor, J., dissents. 
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HR. O, STONE & COMPARY, 
Appellant, 






) 
[ /} APPYAL YROK MUNICIPS 
vs. 
seat fd OF CHICAGO, 
K. CONGER and KELLI® gj 
Prone ly ) 





MR, JUSTICK MATCHZTT DSLIVERSD THE OPIRICH OF YHE COURT, 


Plaintiff sued to recover commissions for the sale 
ef certain real estate belonging to defendants, Defendants ad- 
mitted the sale of the real ostate but denied that plaintiff 
procured the purchaser, There was o trial by jury and a verdiet 
for defendants, upon whieh the court, overruling motions for s 
new trial and in arrest, entered judgment. 

The contestion of plaintiff is that under the evidence 
it was entitled to recover, 

The Consers were the owners of real extate at 4534 
Voodlawmn avenue, which they desired te sell. (Om May 12, 1927, 

Mr. Flanders of the plaintiff company obtained their signatures 
to a writing giving plaintiff the exclusive right to sell this 
property at a price of $17,500. ‘Tie option stated: “It is under- 
stood that this exclusive ic to expire sixty (60) days from this 
date." 

Plaintiff put up « sign stating that the property was 
for sale and that plaintiff was the exclusive agent. Defendants 
also had a for sale sign on the premises, On July 4th thereafter 
Dr, Howard, «a minieter of the Second Presbyterian sureh, called 
on defendants and opened negotiations which it is agreed resulted 
in the sale of thie property to the clureh for $15,000 on Oetober 
7, 1927. Plaintiff was not notified of the transaction and the 
deal was closed at the office of Oscar Magen. 

The facts just reeited are not disputed. 


re. Conser testifies that at the expiration of 
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plaintiff's exclusive right of sale she notified plaintiff te 
take ite sign eff the premises, Mr. Flanders, however, for 
plaintiff testifies that defendants told sim on July 5th of br. 
Heward's visit to see the property snd asked him "to hustle and 
get right after them and make that deal.” te further saye that he 
ealled up br. Howard, who told iim that he liked the property but 
the price wae cut of line; that witness then reperted te defend- 
ants, who told him to “keep after hia and rind out the best offer 
we can get;* that he again called Sr, Howard and reported to the 
Consers that $15,006 was all the church was willing to offer, 

Br, Flanders further testifies that about the time 
the exclusive ran out he asked defendants what te do about it and 
that Mre, Conser seid: “You have your sign there, you advertised 
it; go ahead and try to make the sale; keep on working on the deal. 
We are going to pay the regular Keal Betate Sonrd commission, the 
Same as we done in the past, and that's 3%. Go ahead and make the 
@eal and see if you can get Dr. Howard to sixteen thousand or so.* 

This witness also testifies that he kept after Dr. 
Heward until the Doctor went on his vacation and that he got in 
Communication with him upen his return in OCetober; that at the re- 
quest of irs. Conser he kept in touch with him and that defendants 
@aid to him that if he could get around $15,000 to make the deal, 

These conversations are denied by defendants, particue 
larly by Mrs. Conser. Dr. Howard testifies that hedoes not recall 
talking with Flanders about the matter at all until after the con- 
@ummation of the sale. On the contrary Flanders eays he talked 
with Or. Howard half a dozen times, Dr. Howard further testiried 
that he was not sable te say which sign first called hie attention 
te the property. 

Cases ore cited by plaintiff to the effect that a 


. is entitled te hie commission if he is the procuring cause 
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er if the owner and purchaser are brought tegether through means 
employed by the broker; and by defendants to the proporition that 
a broker wust be the efficient or procuring cause in order te be 
entitled te commiasion, but the issue here seems to be one of 
fact instead of law, if the jury believed the evidence offered 
by defendants, viaintiff is net entitled te recover on the facts 
upon any theory of law, and it io not argued that the verdict of 
the jury is against the clear weight of the evidence, 

The judgment must therefore be affirmed, 

AFFIRERD, 


MeSurely, P. J., and O'Connor, J., concur. 
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WILLIAK EB, BURY 
ELEER C. JERSE 
Business as NUH 





vs. 


JAY 4, RAPP, 





| WP CHICAGO, 
Appellee, | 2 


MR. JUSTICE MATCHETT DELIVERED THR OPINION OF THES COURT. 


Plaintiftfe bundie and Jensen, copartners, sued defend- 
ent for services as architecte alleged to have been performed by 
Plaintiffs fer defendant at his request. hefendant filed an af- 
fidavit of merits to the whole demand, denying the employment of 
plaintiffs and denying the perfermanes of such services at his 
request. 

There was a trial by the court and a finding for de- 
fendant, upen which judgment wan «tered, to reverse which this 
appeal has been prosecuted by plaintiffs, Dafendant has not ape 
peared in this court to support the jud,ment,. 

It in the sontention ef plaintiffs that the finding 
ef the sourt ie manivestly against the weight of the evidence, and 
they urge that the judiment should be reversed with a finding of 
facts and judgment here for the wmount claived, These are the 
only matters which we have found it is necessary to consider upon 
this reoord. 

The evidence in behalr of plaintiffs tende to show 
that they are duly lieonesed architects who have ‘or sany years 
practiced their profession in the city of Chicago; that in the 
early part of the year 1926 defwmdant Kapp came to their office 
and expleined that he wished to erect a building on Twenty-second 
Street in Gienge; thai he had been locking arcund for reliable 

| aranttests and learned of plaintiffs ; that he asked what their 


2 








a 


yh @ AE VSS 


.THUOCD MRP YO KOTKIED BMY CMeMTLuae rent wise ~ 
-buyteh bese ,wtanrtaqon ,seuet hoe gibaws errRetake a 


CE heurrotteg toed evad of Hryotin sfonthdoze sa goolvzee 1H? 
“ta mm beth) gaabarted .seeupes otk ga snsbaeteb se2 a 9) 
Yo saempoique odd yatyosd ,haenah oor add of eblewm Yb shenkh 
alt da eeoiviss dave io ovuamiotreg ots yabyoed ire 
bf “oh a9? gainati » bas tawoe oti¢ falas » naw ome? rea sae 
y ait? dpisw eeieyer of « bees dim aoe Jotmembmt ste brie oR afnal 
1 oe fon wai taboo .eTtisaleig qd betwennig aoed (ent fe fe 
; taome hat, ods Sronqme af steve olAt Bt ome 
parbart id fad? aTiidaivdg To sohtansuoe ocd ah ST. 
bawe _sosebive oid 20 dttgtow of Santeye vhiewitaas wt S008 oe 
| te palbait a déiw hoatevet od Miveda tagmybul ane rast a oF 
- od? tH ouesT .benixto Janom off aol ered taomuha | aa, 
Meta ebteuy ed yumaeagon a2 tt haus ovat ow dolily ateetem 




















eat at vat jeneoksd re Wie od ml metene teen, sina nite 
Har'tte ates? of ome qqal taahoo tod ARK, pei ys a tt 
apt | 





charges for euch serviecs vould be and what the services would 
consist of; that kr, Kourke of plaintiffs’ firm explained thet 
their services would include deeigning, drafting, specifioationa, 
consultations, supervision, up to and including the completion ef 
the building, and also the mechanical and struetural engineering; 
that defendant Kapp asked what fee plaintiffs would charge and ar. 
Bourke told him it would depand s good deal upon the type ef 
building, whereupon Kapp deseribed the proposed building to Bourke 
whe said that the cherge “for an operation ¥hich I presumed would 
be under one hurdred thousend dollare, would be six per cent for 
our full complete services," 

Hr, Repp returned « day or tro later, end ir. Bourke 
explained to him that thefr usual) practice var te draer up mo cone 
tract for their services. Rapp esid that ke wanted to ge shead 
With the operation in « hurry an¢ grve details ef the nw build 
ing, stating that he wished primerily a commercial building but 
that be also wished living quartere om the top floor. We aaid that 
Qleest ali the buildings he hod looked at of that type showed an 
entrance to the store portien anit a site entrance te the apartment 
pertion and wondered if that eould be overeome. Lr. Bourke said 
te cive hie an opportunity te study it and thas he wowld repert in 
® day or two; that the next time Rapr came im bourke presented a 
written contract. Rapp them said he had a very elderly gentleman 
88 a portrer by the name of Hoy Yoon, in whose name the property 
Was, and Xr. Bourke explained that the contract would then have 
te be drarn in the nane of Hoy Yoon tnstexd of Rapp; thet Rapp said 
he woul’ have to take the sontract up with hie partner and would let 
ir, Bourke know in « (sy or tes, Happ alee st that time discussed 
further details of the building end took the contract rith him, 
Crying he woul4 see t+ the eimming of it bet that it sight take « 

oon days; that he warted sketehes developed. 
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A day or two later he came back and had ® conversation 
with Mr. Fourke in the presence of kr, Jensem concerning the re- 
quiremente of the structure, Ar, bourke gave him some aketchas 
which had been prepared to show hie partner, some but not all of 
which have been returned. 

Bourke testifies that Rapp said that he was satiafied 
with « fee of six per cent to be baeed upen the cost ef the build- 
ing, amd st the time the written contract was handed to him said, 
"You may go atead with this. Hoy Yoom is # very old gentleman 
whe dees not know very auch inglish, I aandie the business myself 
fer this firm. You can take my word for it. We will go ahead 
because we ere in a hurry. I will leave thie contract to be eligned 
up im a very short while.* 

After that conversation ir. Rapp came in practically 
every day and semetines twiee a day to talk about the different 
detaile on the eketches, Bourke says that he wade 20 or 25 
oketehes; that Rapp would come in from day to day and inject oiner 
features connected with his business and he decided te odd a dark 
Toom, then a green room and . root recom; that Happ wisned private 
living quarters for his employers aside irom the apertments on the 
top floor; that the questions of whether he wanted to heve a sales 
Dasement or do the selling om the second floor, making the basement 
storage, ond to have some living reoms on the second tieor son- 
nected by o pair of stairs with the first floor, and « lot of in- 
tricate details that do net go inte a commercial building because 
of the mature of his business, were considered, 

Mr. Bourke testifiece that he spent personally in the 
Drevaration of sketches and consultations easily fiity hours; that 
besides working on these sketches himself the drafting room put in 


| forty-three hovra, 


Ri On January 20, 1924, Rapp came in and Bourke urged 
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him te sign the counmtract, stating that they had put in a lot of 
time and it "as umusual to do that sort of thing. Rapp then said 
he had been having difficulty with the furmer oener of the property; 
that when he bought the property there was « building on it whieh 
was to be wrecked Sy the former owner; that the owner would not 
wreek certain things as agreed and he wanted to know if plaintiffs 
Would help Aim out om it. It was a question of removing certain 
basement walls, aid kr, bourke told him that it might be well to 
leave the basement walls in. Plaintiffs’ engineer was sent to lok 
that matter over, sid his report was submitted to Ar. Rapp. Rapp 
Was not satisfied with the estimate of this enyineer, and wr, 
Bourke had another company make an estimate for him. 

By Yebruary lOth the sketches were well slong and an 
estiaate of the cost of the building had been prepared. Bourke 
shoved it to Rapp, geinting out the details and how the gost was 
made up, and Rapp aaid that if that was what the building vould 
eoat plaintiffs would have te go ahead om that basis. ‘This estb- 
mate showef a cost of $72,255 for the building. 

Rapp came again to the offices of plaintiffs in 
Mareh and took out various drawings, and Seurke told him and Hoy 
Yoon that plaintiffe were going further with the operation than 
they usuelly did without signing a contract, whereuvon Rapp laid 
the contract down on the table and said that it was all right but 
that they would have to make a loan om the building and usked if 
Plaintiffs would take some notes in payment of their fees. He 
Was told they 4i¢ not usually do #0, but asked what the basis 
Would be, and Happ said that their attorney would call plaintifres 
Wp and let them know, Later ome Penrell (an attorney) called up 
Plaintiffs and discussed the matter, but on objection of defendant 
the conversation was, we think, erroneously excluded by the court. 


_ Thereupon Bourke prepared and handed to Mr. Kapp another contract 
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which Rapp eaid he would iike to check up wiih hie attorney, and 
Bourke told “rr. Rapp at ‘his time that ke would not go ahead with 
working plans unless he signed the comirast. 

Plaintiffs aleo offered to show that an inepeetian of 
the compieted building showed that the work prepared by plaintiffs 
was used in erecting the building, but taie evidence also, we 
think, erronecuely was excluded by the court, 

The last conversation between Lourke, who represented 
Plaintiffs, and Kapp teck piace on Narech Léth aud thereafter plain- 
tiffs were uneble to reach Kapp by telephon». ic never returned 
the written contract. Happ was in the offices of piaintilfs 25 te 
30 times and would remain each visit irom one and a hall to 
three hours, 

Evidence offered by plaintiffs showed the value of 
their services was one-firth of the entire fee based on the cast 
or the building; that this was the usual and customary fee for 
architects at that time, and that om GCetober 10, 1924, they ren- 
dered a bill to Rapp for one per cent of the estinated cost of 
the building, or $722.55. 

The testimony of Bourke is corroborated by Mr, Jensen 
or plaintiffs’ firm, who was present st some of the conversations. 
Rapp was produced as a witness and stated that he was a Confucian- 
ist and belicved in “lots of gods." His testimony was abjected 
te on the ground that the oath would heve no meaning to him, The 
court intimated that he would permit Lio te testify, but the 
attorney for defendant voluntarily withdrew the witness. The 
evidence therefore as to Bourke's conversations with Rapp was not 

 @enied, elthough one Hong testified for ‘efendant as to certain 
Matters which we do not regard as controlling. 


q es) Upon this reoerd it appears without contradiction 
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that defendant Aapp teld the representative of plaintiffs to go 
ahead sith the work with the understanding that he, Rapp, reuld 
have the contract signed but that he never procured such signa. 
ture and that plaintiffs were prevented from fully carrying cut 
the contract by Aapp’s cimduct. Under euch circumstances plein- 
tiffs are entitled to recover upon & gusntum meruit fer the 
services actusily rendered, 

For the reasons indicated the judgment Le reversed 
With a finding of fsete snd Judgment here in favor of plaintiffs 
and egainst delendant Rapp for $722.35. 


REVERSED TITHE FINDING OF Facts 
ABD JUCUMENT HERE, 


Weturely, FP. J,, aid O'Connor, J,, coxeur, 
(OVER, ) 
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34153 VIEDING GF PACTS, 

Ve find as facts that plaintiffs, Willian B. Mundie 
and Elmer ©. Jensen, copartners as Mundie 4 Jensen, were and are 
@uly licensed architects conducting o business in the city of 
Chicago; that defendant Jay ®. Kapp in Jsnuary, 1924, employed 
plaintiffs as architects te furnish services in connection with 
the erection of a building estimated to cost $72,235; thet it 
Wae agreed tha: said Aape would procure the execution of a written 
contract with plaintiffs for the performances of all nscessary 
services as architects in connection with the erection of sald 
Dbuilding; that said plaintiffs were ready, able ond willing te 
perform euch services an‘ to carry cut sald agreement but were 
prevented from so dcing by the default of said defendant Kapp; 
that the customary, usual omd reasonable charges for the services 
actually performed by plaintiffs at the request of said Happ in 
connection with said proposed tuildinyg was $722.55, which said 
sum this court finds to be due from the esid Jay ¥. Rapp to 
Pleintififs Hundie and Jensen, and that judgment should be entered 
in this court upon eaid finding for said amount of $722.55. 

















eto or) oan ; 
otimoe & meohisa® ,eTRituinig tact stost es batt wo yin , ’ 

bah the fe 
ete ban sia —— & pibead on auentescon soauol 


fa negedaae ASCE ,PEsunet a2 agat 2 wot ssnbue tab coat - 
a ati solteesace a) sealrtos sedaxe? ot tostidous es TRE 
} $i sani? s@GR, 84S favo oF bodami tex wat Lind ate pe , 
« mete tee 2 to sltuoens ast? Stuostg Stuew ques Siew jn ry 


Wiaaaened Lie to wamnansl 8g oats 0% arrtemtesy one 


i LY 


hes to solssets odd Arkw amt tesnuse oh atestidese aa 
03 gmk itte hen 9 file  Ebeot # Tow ath iutetq bh ‘date 
ered gud taeererys Bice due Yr oF baw eootvre som 
e | {quaR tamhuoteh dive ‘io tiuwieh add yd weaken neal 23 
 eeolvins ont Tek nay taste pkdanoen’ ite Lease sxteaatene | , 
| ak qqnii Bhoe to duoupet afd se BVLASalaly et hewtotesg 
: hte doldw 28.0804 saw alitiad boooqotaq Bhes adie " 
ie cf conti .X at phon ule meet aut od of what swe 
Ws,  beretae sé Aiwa taomibot sodd don ,asemst ao edbaus # 
te 86.8879 to saveam bles “et gathal? Boas bre cau 








ve. 


ROBERT EB. MeLAIS, 
Appelient. 
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BR. JUSTICE BATCUETT BZLIVERED THE OPINION OF THR COURT, 

Kelker and ethers, copartners on4 engineers, filed a 
petition for sandarus praying that Melain, mayer of the City ef 
Perk Ridge in Ceok sounty, should be directed in behalf of the City 
to execute « certain contract whereby the petitioners were ompleyed 
in their professional capacity. A demurrer vas sustained, and by 
leave as atended petition filed. Respondent agein desurred. This 
demurrer Yas overruled, and respondent selecting to stand by it, 
judgeent was entered that the writ iesue, 

Tae question te te decided is whetner the petition 
avers facts shoving that petiticners are entitied te the writ. 

The petition avers in substavce that the City of 
Park Ridge is « municipal corporation organized under an aet ap- 
proved April 10, 1872, as amended; that itn legislative authority 
is veeted in «a city couneil corsisting of the mayor apd ten slider- 
men; that a municipal code was adopted and ie in foree; that the 
City is divided inte five wards, cach represented hy twe slderven. 
The petition names these aldermen end states that the city clerk 
wes Tilliam J. Decker; that with reference to the povera of the 
mayor the ecode srovited: 

me omen aah ~~ cuief executive officer of the eity. 

shall be Bis daty to perform such duties a6 any be required 


him by ordinanse or by statute, and te see to the enitoree- 
ment of all ordinacces. 
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2. Sapervieion over officers. 

The meyer shall have general eupervision ever all the ef- 
ficers of the city. He shell huve the perer, in ense of dispute, 
to determine questions ar te the relative powers of elty affie 
cialis or boards, And he may assign te any offieer any dutics 
which are te be performed but which have not been ansigned by 
atatute or ordinanee to any particular officer. 


*# 22 ae#tee®ex«#r#et®ette* € 


6. Signature. 

The mayer shall sign, on behalf of the city, oll lieenses, 
eontracte to which the city ie a party, warrants end permite; 
and po sueh instrument ehall be vaild without the sayor's 
signature, in the absence of a epecifie ordinance er statutory 
prevision to the contrary.” 

The petition alse avers the time of the reguiar eeete 
ings of the city eouncil, the manner in which special meetings ef the 
eouncil ehall be called and the plsece «here such mestings shall be 
held, the manner of the appointment ef committecs, and the general 
methed of procedure in the ecunelil. 

It avers the appointuent om Hay 7, 192%, of certain 
mamed aldermen as mewbers of the comeittee on epeclal assesomente, 
and that they secepted ond acted; that om August 15, 192), am ame 
Pleyee of petitioners appeared before thie comuittee and other 
alderees who met vith them aad presented copice ef the proposed 
agreement for empleyzent. This contract, which war for engineering 
servicers, is set up verbatim. 

The petition ales avers that o special meeting of the 
@ouncil was called for August 19, 19%, the notice for said meeting 
stating that it was for the purpese of passing upon said question 
of employeent; that sal4 coumecil met in especial session on August 
1929, pursuant to the call; that the mayor end the clerk were pree- 
ent; that the call was read; that a motion was asde by Alderaan 
Jenkinson that the contract between petitioners md the City of 
Park Ridge be accepted by the council, te be properly signed by 
the city officials; that the action sas reconded by Alderman 
Delasker; that it being stated that the contract had net been read, 


(& copy of the contract was given to the clerk with the statenent, 
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"All righ:, you read it;"* that bayor Melain said, "Ko, it is toe 
late now; let's eal) the roll on it}* that the roll was called 
and that the city clerk anrounced that six aldermen voted *yes,* 
three “no,* an¢ ehe Was oresait but “net voting,” and that the 
mayor declared that the wetion was carried; that the meeting then 
adjourned until September 5, 1999; that the city clerk kept « 
record of the preeesdings; that the meeting om September trad was 
called te order; that the olerk read the minutes of said meeting 
eof August 19th; thet said recerd wae amended by motion, a1] mem- 
bers present voting in the affirmative, 

The petition furtner sete up thet the cote preseribad 
that the fiseal year of the City should begin on the let day of 
July, end that the aetien of the souneil om August 19, 1929, in 
aceeoting said contraet ras therefere tasen within the first 
quarter ef the fisesal your then current; that ot a regular meeting 
ef the ceuncil held July 16, 1929, an Aperopriation ordinance was 
passed, which ordinance ens approve’ by the mayor and attested by 
the city clerk an4 ic set up yerbatin in the petition. 

The petition severs that no further appropriation waa 
passed within the first suarter of the current fiscal year; that 
said appropriation ordinanos was not published within thirty days 
in a newspaper published in the city, or in book or pamphlet form, 
amd was not at any time posted in three public places in the city; 
that in fact the ordinance was not published until September 6, 
1929, when it was published in “The Park Ridge ‘erald,” a nerspaper 
published in said city; that there was tierefore uo appropriation 
ordinance in feree in 19%. 

The petition further svere that it was the duty ef the 

 ‘Pespendent te sign the contract on behalf ef the Gity, wuieh he 
fatlea and refused to 40, and correspondance between petitioners 






t the «ayor leating up to that refusal is set up. 
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Fesconéent cemtenmds in the firet place that the action 
ef tae council im acpreving tk» contract ¢i4 not confers te cartain 
provisions ef the Cities and Villager act (rem Cahtli'n Stat., chap. 
24, art. 5, pur. 65, secs, 7, 7h ond 202.) It fe sontended that 
the subject matter of the contract concerns the relations of the 
efficere and employees of the City ef Fark Hidge; that the action 
wae legislative ir ite sheracter and therefore shovld E-ve been 
expressed te the form of an erdinence; that a city can contract 
for inber er services only by erdimence; that legislative scts ef a 
city ceuncil mnet be im tae form of ordinances that are subgect te 
supervision by the mayer. 

In support ef there erntentions, City ef Alton ys, 
Mulledy st al,, "2 131. 76m ant Ipwp of Mew Athens v, Zhomse ef ah-, 
82 iil. 259, «re cited, 

In the City of Alton ense the city erployed e reilroad 
cempeny te ecrpatrnet a levy ant in esenection therewith authorized 
it te receve certain ecerth frew Trird end Fourth atreete of the 
city. The fallroed company erployrd Svliefy ond others to de the 
work. As it wae cnsier t¢ take the dirt from Lang@or ctreet, the 
plaintiffs 41d vo. The city engineer and the coumittee having 
charge of the improvement sav pleintiffe doing thie and moadeope 
ebieetion. Pisintiffe cacd the City in ascumprit for work ané 
laber ond reecvered a fudcrernt. Upon appesl by tie City te the 
Supreme court, it var held: 

“The city, ae em incorporation, soul? only bind tteelf 
fer the payment of money for labor dese for its benerit, by 
ordinance or by resclution, er it might by either of these 
modes authorize its orficera er agents to make such contracts. 
The contract which was entered inte by the city, wae with the 
ecmpany smd net vith the defendants. They were etrangers to 
that contract, end suet leck to the company for compensation 
unless they can shew a binding contract with the oity.* 


: The judgment was reversed. 
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in the Sew Athens case, Tsomus and ethers sued the 
city of Bew Athene for aticrney's fees. The facts appaar te be 
that plaintiffs were in the ‘iret instance employed by citizens 
and tazpayers te bring proceedings te test the legality of eertain 
bonds; that preevedings were instituted and resulted in faver ef 
the city, without, however, bringing the desired result. The 
Dondholders made a proposition for setilenent and a public aseting 
Was Bel@, at whieh plaintiffs at the request of the president of 
the town made ar aéiress explaining the proposed compromise settie- 
ment. The meeting voted te accept the compromise snd directed plain- 
tiffs to prepare a settlement ordinwmee to be submitted for adeptim. 
Plaintiffs prepared the ordinance, and it was ofterwards subsitted 
te the geople and adopted. 

Thereafter the council by ordinance aliewed the plsin- 
tiffs ta fee of $500 for their services, They declined to assept 
this im full of their services but inetituted euit and recovered a 
Judgment for 91,000, fron which the town appealed to the Susrene 
cours. The opinion states: 

"The usual manner in which « city or inesrperated town cen- 


tracts ox binds itsel7 for the puynent of momey for luber ox 
services rendered, is by ordinunee or Fesolution ajeyted by the 


See Sued of ine . . 
3 words, an eorporated town speaks, sets and bee 


Gomes bound for the poricvrmmice of obligations, by its ¢rdiansnces 
or resolutions adopted by the legislative braneh of the incor- 
poreticn,* 


The «pinion alec quotes with approviid the stutament of 
Gisneolicr Lent im his Commentaries, vel. %, sce. 271, to the effeot: 
“Taat eorperations can now be Dowd by contracts mais by 
theiy agents, though not under seal, and aise on implied cun- 
tracts, to be deduced, by inference, rom corporate acts, withe 
out either a vote, or deed, oF writing, is = doctrine generaliy 


eutablisied in the courte of the several States, with great 
Glearness and solidity of argument.* 


The court seid it wan satiefied that the aete of the 
town from the time of the beginning of negotiations until the final 


might be regaried as a sufficient retifiecstion of the 
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employawit to authorize the verdict of a jury, and the Judoment 
was affirmed. 

These cases rightly understeod de net sustain the 
contention of reependent, Hereover, in City ef Mound City y. 
Basson, 262 lil- 392, upon an appeal from a judgment aasessing 
compensation in a proceeding brought by the City ef Heund City 
under the Eminent Somain act for the coniennation ef land, it was 
urged that the petition of the City did not allege that any ordi- 
manee had been passed directing the iuprovement to be made, but 
the court held, citing numerous autserities, that where a eity 
council has power te act and the charter does not prescribe the 
manner of section, it may aceomplish ite purpose by reeclution as 
well as by ordinance. In the later case of People vy. Coifin, 282 
Ill. 39, one Jacob L. Jacobse, an suployee of the City of Chicage, 
Scought by sandasme to compel the civil service onsmiezionere te 
restore him te his position of expert on syetem and organization, 
frem which ke had been suspended without complianee with the terus 
of the civil service law, emd the court there etated: 

“an eumployment by a municipal corporation, in the absence 
ef ctatutery or charter provisions, need not necessarily be by 
® formal ordinanee, by-law or resolution. it may be by con- 
tract, exoress or implied. * 

We find nething in the provisions of the statute 
eited in the brief that would require this contract (which by ite 
terms seexe to practicaily be limited to services in comnection 
With local improvesente and which ezpreesly prevides that it may 
be terminated at the end of thirty daye) to be made only by 
legislative action, stich would require a formal ordinance. The 
improvesents could not be made, of course, without sueh ordinance, 
ané4 in thet case the mayor of the city sight exercise his povrer of 
Veto in such manner as to offectually check any unwise legislation. 

 A® petitioners point out, the services required by the contract 


> adi be of two classes - (1) services preliminary te the 





by the council of ony ordinanee for municipal i=prov-ments, 
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and (2) services necessary te osrry such erdinances inte execution. 
The mayer kas an undoubted right to vete euch ordinances and prevent 
the tuproyvements except upen concurrence of two-thirds ef the coun- 
sil, and the right of the mayor in thie respect is net in aay wuy 
affected by this contract. Ye think it must be held that the eity 
council by resolution accepted the contract and that a formal erdi- 
nance Was not required in order te bind the City. 
it is mext contended that the contract is void beeause 
me appropriation fer payments to be made thereunder bad been made 
at the time the motion to accept the contract was passed on Auguet 
i9th. Section 4 ef article 7 of the Gities and Villages aet, 
chap. 24, p. 356, provides: 
"So contract shalj be hereafter made by the city ¢ouneil 
er board of trustees, or any comaittee or member thoreef; and 
Be expense shall be incurred by any of the efficers or depart- 
ments ef the corseration, whether the object of the expendi- 
ture shall have been ordered by the city council or board of 
trustees or not, unicss an appropriation shall hawe been previ- 
pusly made concerning such expense, except ae herein ctherwise 
expressly provided.* 
Section 903 of chapter 3%, par. 436 of the Criminal 
Cede provides in substance that any person holding a public office, 
trust or expley ent, eho shall be guilty of any palpable omission 
of @uty or wie ohkali be guilty of divertiag any public money from 
the use or purpose for which it may have been appropriated or set 
apart by or under authority of law, or “he shall be guilty of cen- 
tracting directly or indirectly for the expenditure of a greater sum 
®F amount of money than may have been, at the time of making the 
Gontracts, appropriated or set apart by law shere no special pro- 
Vision has been made for the punishment thereef, shall be fined 
Ret exeeeding $10,000 and may be removed from his effice, trust or 
employment. 
Respondent urges that the contract was therefore vold and cites 


to this point Dekam v.City ef Streator,252 111. App.135; reversed in 
‘eee Selby v. Village of Winfield, 255 111.App.67, These 
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eases hold in substance that a contract sade by « city whereby it 
undertakes to ebligate iteelf to pay aut of the general fund fer 
services for which no appropriation has been made, is void as 
vielating the statutes. ‘Section 94 of the Local luprovesent eet 
(Ganili‘s Ill. Rev, Stat. 1999, chap. 24, p. 562), which provides 
that in eaking am avecesment a sum not to exeeed six per cent of 
the amount of the sssesscent may be applied for coste and expenees, 
further provides: 
"The limitation in the foregoing provisae shali mat apply te 

the coets of enginesring and inepection ¢enmect«d with 

lecal improvement, but such costs in cities having o population 

ef lees than 106,000 as sforesnid, say be included in the cost 

of the imprevement te be defrayed by special ascesament or 

special tex.* 

The ceptract here in question orovides thet the city 
employe the engineers “to renter the services hereinafter set forth 
amd all other emginerripg services scerseery to the preper compiction 
of all improvements te be undertaken by the city, which services the 
engineers shali perform.* It erevides that “*eastomery advisory 
eerviees required by the city* shell be performed without charge. 
As to fees and payments it provides: 

“(u) Usen confirestion ef any special assesment or special 
tax (er upon the letting of the contract for any rovenent not 
te be paid for by special assesement er special tex), © sum equal 

two and one half per cent (25%) of the eutinated cost of the 
(>) During the progress of the work, as and when payments 
* made tc the contractor, a sum equal te ome halt of one per 
(42) ef the aeceunt due and payable fer work done, until 
full smount of three per cent (37%) of the tetal coet of the 
ement has been paid; it being anderstoed that the Snugineere 
im ne event receive in the aggregate more than three per 


(32) of the actual coat of any improvement os compensation 
all services performed hereunder in connection with euch 


$ 
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(e} Paysent may be made in cash, or in interest bearing 
special aseesesent or special tax vouchers or bends.” 


Te think it must be Held thet the contract is one re- 
@airing services in connection with lecal improvewente for which 
Sssesenents are te be levied an< that section 4 of article 7, chap. 


Mor the ILlincie Revieed Statutes is not applicable. It te se 
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hele im Gase vy. Viliage of Vilmekte, 2350 Iii. 428, and Murrie y. 
Harper, 249 iil. App. 536. Jee aise Aidioud suubar Je, ¥. Sity af 
Daliag, 276 ili. 172. 

The tiseai year oi tne Cily of Sasa Aldge began on 
July ist. it appears ires the averaente of ime petiiion teat aa 
Appropriation ordinance was posted by the city cowmciil scaly léta, 
but it was not published until September 6th thereafter. This erdie 
mance appropriated for generai corperate purposes the sum of 
$207,500, ome itex ef which wae $16,006 fer a contingent fund. 
Another item aporopriated was $12,006 ier repairs under Street 
department, and still another was $5,600 fer repaire under Sater 
@eparteent. if the comirset here in question should be cosetrucd 
in any part te require payments frow tie generai fund, *e think the 
approeriation for contingent expenses wouls suificiently cover the 
item. Peonle v. Ceiro ¥. 4 Ge Ky, 09,, 247 Lil. 560; Pespie va Ss 
£5, i, 8, Co., 249 Ili. 549; Bedovern vy, Gity of Chicago, 201 111. 
Thi. 264; Eard vy, Gity of Duiuoin, 175 lil. App. S15. 

Petitioners alss contend imst since the contract upon 
which mit ic based was authorized in the firet quarter of the fiscal 
year, me® proper acpropriation eas required te render it walid, even 
if 40 imposed an exppnee on the general fund of the ality. Ordinances 
making appropriation are required by law to be published within one 
month after their passage and take effect ten daye after publica- 
tion. Section 104, erticle 5, Cities andi Vilinges act. Taat am 
Ordinanee which has not been published as required by iaw is invalid, 
has been held in People y. Bowunn, 253 111. 234. im City of Dan- 
Midle xy. Danville Sater Co., 140 111. 255, our Supreme court said: 


“The passage of such annual appropriation bili at any time 
thin the first auerter af the fisesal year anewers the demands 
the statute. Within that period of first quarter of tne fiseal 

which may eneue prior to the passage of am annual apprepria- 
bill or ordimanee, the city council may enter inte any eon- 
ong incar any expense not otherwise unlerful withert an 
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appropriation therefor having been previously made, but ney ine 
clude the appropriation therefor im the general appropriation 
bill te be tnereafter enacted within the enld firet quarter 

ef the fiseal year.* 

This eentract having therefore teen wade #ithin the 
first quarter ef the fiscai year ond at ao time when ao valid ape 
propriation ordinance had been paseed, it was the duty of the 
eity ecounell of Park Ridge to make the necessary appropriation 
therefor, smd such duty would be enforced upon « oroper showing 
by matdawis. Peovie v, City 9! Chicngo, 244 Ili. Apo. 66. 

Keasponéent further comtends that this contract was 

invalid beeauee 1% was not awarded upon competitive bids, 
citing seetion SC, paragraph 171, article 9, chapter %4 ef the 
Cities and Villages act, whieh provides in subetance that in any 
work or other cublia improvement te be paid in whole or in part 
out of a epeeial ssseseuent when the expense should exceed $500, 
the contract avet be let ta the lewest responsible bidver. ‘That 
statute, however, hae no spplication te contracts fer professional 
services. 44 Corpus Juris 162; 5 KeQuillin, Hun. Corp. (24 of.) 
966; Franklin v. Horton, 97 B. J. Le 25. 

The petitioners have, we think, shown a olear right 
te the rule prayed for, ani the judgment of the trial court is 
affirned. 

AFF IREED, 


BeMurely, ?. 7., sad O'Conner, J., concur. 
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PEOPLE OF STATS OF Dhilsols, 
ex rel. “ADELINE BOOKE, 
Apoellee, 





: Appellant. 


WR. JUSTIGR MATCHETY DS. IVERED THE GPINION GY THE COURT, 

Appeliant and defendant, Mason Fields, upen the triai 
ef this cause was found to be the father of a male child born to 
the relatetx, Madeline Boone, July 2%, 1929, whieh child would be 
deemed a bastard. Am order was entered that defendant should make 
the ususl payments in suppert of the child. Motions for a new trikl 
and in arrest were overruied and judgment entered,to reverse which 
this appeal has been perfected, 

it is urgod in tke first place that the judement is 
eontrary te the law because there was no procf that st the time 
ef conception and birth of the ebiid the sother war on unmerried 
women. Hovrever, since the amendment of our statute, which vent 
fimte effect July 1, 1919, a married an well as an unmarried woran may 
maintain such proeeeding, (People vy, Clemenieaki, @71 11. App. 278; 
People y. Gleos, 239 111. App. 56) although it ie apparent that 
thie amendment 4id net in any «my change the commen law presumption 
as to the legitimacy of every child born in wedlock. (Cartwright vy. 
MeGown, 171 Ill, 368; Orthvein v, Thomas, 127 T1i. S84; to he. 
Betthews Estate, 47 5. B. 901; 7 Corpus Juris 942--lNote 356A). 

The controlling question in this ense ie whether the 
fudmment ie clearly and wanifeetiy against the weight of the evi- 
@enee, The finding of the triel court ie in fevor of the relatrix 
and thie finding ie entitled a ae consideration in tiie court 
as the verdict of a jury. 

The relatrix is % yeare of age. She cume te Chicago 


Brie, Illineis, sbeut two years prior te the trial of this 


















THEOD SHY YO WORKS Gar asuaviowe prenotag sornowt 

jatad edé@ soqu ,whlews sensi < Seth ere bow teas § Le eels 
oF wiod Bilt oem w Lo tenta’t oat ed ot Aanet ecw gone @ 
oe =a 
| ele Siomte fanhie lem $282 so tetad wav: tere Lal sivtatand rr . 
debs s ea “ ‘gt auoiged sbabio ean te areeqam - erawees nua 
Ha time oeeores a, bevy dome sresocibant thes beiwciare. seem fap as 
} spatwotteg eed a eee 
at temocshat wate cial aoe te seed eat ak ogi at we 


Fine aiibioe ween: ‘ie te Wacahapaa’ ons eonte: Bl M 
i. somes 9 brea snow am oa Siow ae oe tam eee cE 
ane, trig ik a iden dermele x tdaget) WiMkooaD ony 
tasit Go negen wh 2b Wyuodt te (ae oA Kot OR , 

ie a eens wed moncon ott eamume yO yim mE vom BR 
ee ) Myelbor ai ovad bith ytove to yoeuhtiped amd 
ie ee ee a ae eS ah xt ih 
5 y aes Joe ehrst averoy ¥ ,£09 ae % a . 


‘ ake. 
- te 
ey 


ae = = = = “1 
7 E 


ra ee 









eisseten ont Yo cowed ot ok #xwor totes wae 0 gat ni 


Ptuce uhie oi sabewrted daewoo vont dott isen ad ae 
PAROLE? 99 ewan oo s9ym Wy anew OR wnat at 
ae ates Xs. ots odd od nok aK #7004 OUP, Ae we ti ae 


yg ae a ice A Hi Tes 


7. 
oe 


ease to live with on unche. “he went from his home te the Salwathen 
Arny lieme because she was pregnant, end she there gare birth te 
anether ehild. The reeerd is silent as to whether tiie ahild is 
living or dead, se to whether the relatriz wee then marrtad or une 
married an4 ae to whether thie fermer child wan legitimate or illee 
qitimato. 

On September &, 1978, defendant Fields wae living with 
hie wotheriu a eiz-Feom apartment at 6526 Pberhbardt avenue in 
Giieage; he tas unmarried and wae employed of « Field Seout Executive 
of the Boy Seoute of Aworica. 

The relatrix was under the superviaion of the Llllineis 

Ghilédren's dome mm¢ Aid Society and under the immediate direction 
of Ure, Msdeline “vans, an employee of the Seciety, The relatrix 
was placed in Field's homes by thie Seciety on Septesber 6, 1925. 
Ghe attended the Mnglewoed “igh Senool ond after sehool houre was 
eceuetened to 40 ceneral housewerk,. The epariuen) was on the 
Second floor; relatrix slept in the rear of the apartuent and de- 
fendant*sroom rae rext te that ocoupied by her, Deiendaut's mother 
oeeupied the freat room, VFivld4s, nis soother snd relatria went ts 
ehureh tegether on Sundays. Relatrix says that Fields taiked with 
ber about her esehool work ani Latin and said sie aight get o 
schelarship at the University of Chicago, but taat he never proaised 
to got her any clothes. Gs Scverber 19, 1928, at her request defond- 
ant Fields wrote an exeuse in her betialf accounting for her absence 
from the school, and this seens to have been the extent of their 
ASecclation together up to the time at waieh she testifies their il- 
Aleit relations began. 

Mer testimony is to the effeet that on Soveuber i, 

 “* $92, Aefendant Fields cane to her room at about 2:50 or 3:00 
3 in the morning. She saye that she woke up and found him 





in her bedroom; that she made mo outery; that the saue thing 
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happened on Rovember Sth, LOth sand lth, and Deoanher 1, 19°38, 

She say# ofe never renerted Br. Fields ta the Illinois 
Home and Aid Seclety; that she tried to tall Mra. Evane but tbat 
Mra. Svane would not listen te her, and thet when she ealled ere, 
Evane hung up; that she sailed Ars, Evans aysin and ire, Bwane said 
Felatrix was to leave for Cincinnati on DecoeberL7ta; that when she 
started to tell Urs. Syans about her eontitien and shout Sr, Fields 
Mrs, tvans again hung «up. 

She further says that she onlled defendant Fielda on 
December 16th ani ne said he would be over the next day; that he 
ease over on the 17th end she got in his car snd they dreve to sone 
one's house, she thinks 1¢ was Dr. Piummer's; that frow there 
Fields took her to « drug store ot 47th street and Langley avenue 
end brought out some medicine which se gave ser, telling her to 
teke it and write te “im after abe got to Clneianetdi ond Sek] Adm 
hew it worked; she said she was cure it wos Aoberte drug etere; 
that she “was not making any misteke;* further that wen Fields gave 
her the packages they eere wrapped in pocer end hed no drug store 
Signature on then. the exphatically denied thet she etated in tne 
presence cf ¥r, Williams and Yr. FPielda thet Fields got these ox 
hibite “from Stevens drug store,” ond said that che told ar, 
VWiliines and Mr, Fields that she compleined to kre, Bvane about 
Fielis. After on adfournmeant of court, wpon re‘ireet exeuination, 
she stated that she bad made ao wirtake in giving the nome of the 
@rug store; that rhe eaid “Roberts drug store” but meent Stevens 
drug store. The aleo said with refere ce to this eatter that she 
had stated several times in the morning that she “did not know 
exactly." 

She says that she quit the Englewood High Seheed on 

12; that she told Fields about her candition on Deeanber 


that he said he was going te have her sent back for being 
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disebedient; that she told Him she was going to turm her booke in 
at the Muglewood High Seheol and did turm them in Decemberi2, 
1926, when she went to the home ef her cousin at 4550 Vincennesave. 

Tue packages which she gaye were given herby Fields 
were produced and marked ay the itate's Bxhibite I and Il. Bo, I 
appears te have been savaten and So. 12 wastard powder, and relatrhkx 
testifies that Fields itcid her tuat these articies were for the 
purpose of producing an abortien. Ghe had iret said that these 
articles hud been in her possession ail the time after she received 
them from fields; that she did not see Fields make the purchase. 
Later she said thag/Pields geve the paekages to her they were 
Wrapped ie peper amc had no drug store signature on them; that she 
turmed them over te hich Lewis, » visiting nurse tor the Kome and 
Aid Seciety, kiss Lewis tustified that she received these articles 
from relatrix om June 16, 1929; that they were in the same condi- 
tien as “hen che received them; that they had bean out of her 
besrsension only about a week or tem days; tuat she had nad them in 
her powsession from July 12th up to the time 01 the giving of her 
testineny. 

Clarence ¥. Villtams, superiateaacent of the illinois 
Calldren's Home amd Aid Society, teatifier that ne sent for defend- 
ant te come ico his office tn June, 19%, amd showed Bim a letter 
from that feciety in Cincinnati; that Fieids read it and said, 
"These are serious charges," te which the witness replied, "You had 
better get this straigatened out." ine witness says he asked 
Fields if he was guilty and that Fields said in the presence of 
Biss Lewis and Madeline that he was sot guilty; that he, the wit- 
nese, then eaid, “Let us talk this matter over and get at the truth 


of 1t;" that Fields caid, “adeline, you know tuis is not true;* 


Felatrix replied, “You knew what you promined te deo for me. 
You to get me out of all of this,” The witnoss further 
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Says that about 15 sinvter later ho taiked with Fields “as man to 
man" ané teld Sie he wanted te know the truth; that Fields sada 
®t would like this aatter settled quietly;" taat the eliness asked, 
"are you guilty?” end thet Fields replicd, “Ye,” to which Yilideme 
gaid, “There con be no sadjusteent." Er, Williams says he again 
sent for Fields on June 18th and ssee4 Nia pragtically the same 
question en? tant Fields replied ie was met guilty; thet Ae would 
like the matter settled quictiy; that he wanted a JAttlie time te 
think sbewt {¢. The witness said again iat there gould be ne 
afinatment vless defendant stated he was guiliy. 
heatrice Fomn, supervisor of) dirseter of the dome 

emé@ Aid Beciety, testifies that she was present at a convernation 
om Fetnesday, June 1Pth; that kr, Wililems, Rian Lewis, relatriz 
end FPiel¢s rere preeert; that Er. Fielcde was asked Lf the charges 
Drought against hin by Kadeline were true and be Sletiy denied 
them; this witness saya that at the next conversation sr, Villians 
said, “Kir, Fields, we want to help yeu and #@¢ want te know the 
truth of this matter;* that Tields said he vues wiliing to moke o 
quiet settlerent of the scatter but tial he wes not gudity; that 
Sr. Wiliiemse end ene, witness, told him that & settlement witheut 
@ plea of guilty war net poreible. This sitness enye, “Ue always 
Genied bis miilt aud asked for a little time te toink about it; 
hat the situation took Siw off hie ferret,” 

| Defordant teetified, denying in detail the testimony 
of relatriz insofar ae it indicated nie guilt, 4e says he never 
Promised to get her u scholarship; that he uever visited her room 
Om the days named by her end that he sever hed sexual intercourse 
“ith hor; thet he wrote the oxeuse because she tolé Aim that she 
Was out of seheol the day beZore to visit hor siek sinter; that he 
told her that he would deo it that time but he did not want it to 
h again, He says that when calied before ur, Williams and 
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questioned with reference to the letter from the Seciety in Cine 
Gimmeti, I esid, "There is not a word of it true.' I said, 'I 
would be glad toe face the girl;'* that three or four days later 
Mr, Williams telephoned hin that relatrix was in hie effier and 
that he went over immediately; that at that eonversation he told 
Mr. Willians he was net guilty ond he told Madeline ohe knew not a 
word of it was true; that she knew this vould ruin him; that he 
Wanted the matter settled out of eourt quietly beeauee he hod se 
much at stake; that he was to be married in « few days; that he 
andWilliams went inte « private room and filbliome aaid their cases 
were cases of udjustaent and mot of proseqution; that he said, 
"If you are guilty or might be guilty adwit it and let me help 
you;* that he said there could be no adjustment without an admiae 
estos of guilt. Defendant says he told Wiliiame he wanted a day or 
two te think about it; that hie reputation was at stake end that 
he 414 not knew what to think; that he saw Williams agein; that 
Wilidass again asked him if he were guilty and he said “Ho;" that 
he wante4 to see his levyer. Defendant was married June 27, 19%, 

Defenisnt apecifically deniod that he hed ever seen 
exhibits muaxbers I and II, denied that he ever went to the Stevens 
or Roberts drug estore on Decewber 17, 1926; denied that he ever 
4rove Madeline to any drug store; seys tliat he was at home sick in 
bed the first week of Decenber until after chrietmas; that he ¢id 
Bet go te 4619 Uiehigen avenue ond take Uadeline to a doctor's 
heuse; that Madeline never told sim she was prognant on Decesber 
6, 1928, 

an executive ef the Englewood igh Schocl, whe had 
charge of the school records, produced them sid they show that 
Felatrix entered that selioel September 12, 1926, ond that the 

“Mast time che was at the school was on Decewber 4th and not 





12th as she testified. It also shews, eontrary to 
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her testimony, that she was frequently absent from sehool,. 

Mrs. Madeline Svane testifies that che had « een- 
versation with relatrix on December 17th but che eays that dee 
fendant's name was not mentioned; that reletrix never tried te 
make 4 complaint to Ser over the telenhone about defendant and 
that she never hung up om relatrix, 

Stevens, a druggist at 701 gast 47th street, ex- 
emining the exhibits testifies that He eould net say that exhibit 
I eame from iis stcre; that it was sold on presoriptiien only and 
that his estore 4i4 not 861) medicine in packages Like exhibit 1; 
that their boxes were labeled and nad written direstions as the 
law required. Sxhibit il, he testifies, was muetard power and 
Was sold to anybody. 

Dr. Frank Plummer testifies that he visited defendant 
Rason Fields on December 17, 1924, at about seven o'eleck in the 
evening; that defendant was then in bed and that he, witnees, 
wrote a preseripticon for him; that defendant was ourfering from 
la grippe. 

Evidence was alse produced to the effect that the 
Feputation of defendant for ahastity and veracity in the community 
where he lived was gocd. 

As already stated, the eontroliing question in the 
@ase is whether the judgment is clearly and manifestly ageinet the 
evidence. It is quite impossible to reed this record without 
Peaching the conclusion that the testimony of relatriz is quite 
unreliable. the in not without experience in matters of this 
Kind, and she gives an improbable account of the way in whieh the 
Slleged improper relations between herself and defendant began. 
Her testimony fails to disclose any pricr intimacy that might lead 
, oes defendant to ge te her room without her knowledge and conduct 


oe in the manner she said he 414 witsout causing hor to make 
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an outery. in that respect her testimony is inherently improbable. 
She fixes precise dates for their supposed Lllivit acts whieh, in 
the absence of calendars, dkharies or wemoranda, would indicate a 
most extraordinary memory. She is impeached as to the date of 
her leaving school by the sehool records, and after testifying 
positively that the drug store visited was Reberts drug store, she 
went back te the stand to say that she was mistaken, that it was 
Stevens drug store, and denied that she talked with anyene in the 
meantime although the attorney had already indicated to the eourt 
that she had communicated thie fact to him, Ghe teetifier that se 
told defendant that she had become pregnant on December 6, 1925, 
yet she states her last menstruation was on Novewber 10, 1928, in 
whieh case she would not have known of her pregnaney on Decenber 
6th. She waited seven and one-whalyt months before maxing a complaint 
agesinet defendant end then made it just two weeks before he wae to 
be married, end the warrant for his arrest, se the record shows, 
Was taken out only ¢ight days before nie warriage. The seheol 
reocrds also eontradict her tesetizeny wher she says she wae absent 
at no other time than that concerning which defendant wrote the 
excuse, the ie impenehed on material matters by Mra. Bvane, and 
Dr. Plugmer testifies te facts showing that at the time of the al- 
leged visit te the drug store defendant was at home 111 in bed and 
attended by his physician. The teetimeny of the druggist alee tends 
te show that her testimony in that regard is untrue, 

The testimeny produced in her behalf shews that while 
Great pressure was brought upon defendant to acknowledge his guilt, 
he steadfastly refused te do ve. Because of his position and his 
Re Work, he would of course dosire, an he stated, that the matter be 
Settled quietly. In view of the improbobility of the stery which 


‘Pelatrix relates, in view of the fact that her evidence fe practi- 
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‘uneorroborated, in view of the facet that she is positively 
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impeached upon material matters, justice agems to demand that this 
Judgment be held to be aanifestiy against the preponderance af the 


evidenee. People y. Cutler, 200 Ill. App. 459; Peonle vy, Bmgert, 
20 Ill. App. 39. 


For that reason the fjudguent is reversed an4d the 


eause renanded for another trial. 


REVERSED AND REMANTRD, 


MeSurely, ». J., smd O'Conner, J,, coneur, 
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COAST FIR & CEDAR PRODUCTS CURPAKY, 
mn Servoratior, 
Appellee, 


ADDITIONAL OPINION ON REHEARING, 

BR, FOSTICR OCONPOR PRLIVERED THE OPINION OF THE couRT, 

Gm Mareh 17, 1930, we filed an epinion in thie case 
where the conclusion was reached tiat tae judgment aust be reversed 
and the cause reasnded. After filing the foregoing opinion re ale 
lewed a rehearing on the petition ef the piuintifr te determine 
the sole question whether, inatead of revereing the judgment and 
Femanding the cauae, we sheowid eater judgsient in tunis court in 
favor of the plaintiff. An atiewer to the petition for a rehearing 
has been filed by the defendent, ond we have again considered the 
question on which the Limited rehearing wae asliowed, and upon such 
Feeensideration we are in sceord with our former opinion and the 
@enclusion reached. It therefore follows that the judpment of the 
Municipal court of Chicago must be reversed and the cause resended. 

REVERSED AND REMANDED, 


MeSurely, ?. J., and Matchett, J., coneur, 
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PHILADELPHIA RAPID TRANSIT 

CONPANY, = Corporation, 
Appellant, 

APPEAL FROM MUNICIPAL cOUST 
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ve. 
OF CHICAGO. 
COAST FIR & CEDAR PRODUCTS 
OGIPANY, a Corporation, 
Apoellee. y - 24 
fd 2 © o & 38 


BR, JUSTICE G*CORNCR DXLIVERED THE OPINION OF THE COURT. 


Plaintiff brought euit sgainet the defendant to re- 
Gover damages claimed tc Rave been sustained on account of the 
defendant's breach of «© contract entered into between the parties 
fer the purchase and sale of 5,060 railread ecroes ties, There was 
@ jury trial and a verdict and juigeent in tie defendant's faver 
and plaintiff appeale,. 

The reeord discloses that in the spring of 1925, 
Plaintiff was desirous of obtaining some railroad erowe ties to be 
used by it in Philadelphia and sent cut requests by mail to con- 
cerns from whem plaintiff thought it might obtain the ties. One of 
these requeets wae sent te the defendant's Chicago offieo. Defend- 
ant's Chicago representative then took the matter up with the de- 
fendant's home office in Portland, Oregon, amd negotiations were 
had for some considerable period of time, which phaintifr contends 
Peeulted in the defendant accepiing the order for the 50,000 ties 
be shipped from Oregon te Philadelphia via the Panama canal; 
the defendant refused to fill the order, aid thereuvon plain- 













Dought the ties in tie open market at ap increased cost. On 
ether hand, the defendant's contention is that the order for 
ties was never accented by defendant; that negotiations by 
plaintirr fer the purchase of the ties were carried on through 
"s Chicage agent, no hed no authority te enter inte bind- 
But whose omly autiority was to solicit, obtain end 


erders to the home office at Portland for acceptance or 
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rejection; an¢éd that the erder in qestion ras never secerted by 
the home office. 

The suit rae brought om July 2, 1925, and the sunmom 
Was served on the ¢efendant by leaving s copy with defeonfant's 
Chicage agent. The defendant moved to quash the service, shich 
motion, sfter hearing, was allows sant the suit diswiesed. Jiaip 
tiff prosceuted an appesl to thia court, where the cervice was 
“hela good and the judgient was reversed an’ the cause remanded, 


Phila, Rapid Tr: 


App. 320. The cause was afterwards (Decewber 7, 1926) re- 
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instated in the trial court. Gn 2eceuber 17th following am order 
Was entered that defendant file a ganeral appearance ant leave was 
given defendant to file a demand for « jury inetacter, which vas 
meoordinesly done, | 

The case cans on for trisl June 17, 1929, when plain- 
tiff filed a written motion asking that the case be tried wi tnout 
a jury, on the ground thet the defendant had tailed to demand a 
jury within the time pvided by section 30 of the Runieipal Court 
act. The sotion was overruled and o jury trial was had. 

Plaintiff contende that the court erred in overruling 
ite motion; that since there war «o nearing in 1925 on defeniant's 
motion to quash the service of suwsons, at which evidense vas of- 
fered and which iesue might have bee the subjeet of a jury trial, 









it was too late for defendant to demand a jury after the case had 
Been recanded from this court, because section 30 of the Kunicipsl 
Court act requires that where a defendant desires «a jury trial he 
st make such « demand in writing at the time he enters his ap- 
We think this contention cannot be sustained. On the 
ef defendant's motion to quash the service, it had entered 


Limited end special appearance for the sole purpose of -. - 








) 


SORE 46 Leneinn! ofes oat ‘set | 




























mexase aft bar acer. © yict «as ddaueid axe diee od. . 
a’ iaehns'ish vile y~goe a  poiveel xs trchastah ait wan a es : 
fsttie ,seiv«ss oct ‘seep at Bevo iasbne teh oat -taege 4 spas ie 
atest .becaieeid lve. od? baa Ageeiia. saw sane sevte . 
aew aoivis of egoste . fuse ait? oF fesqus as botemenote 3 
-babiawex cabs of bas hobseves saw Asbemhet sit baw boon # 
—<% based: = llideate¥ shusvrelte ee€ eeuze 

Hehe ae guinel fet GL tedmaset wb -d1aon Tals? oxf Bf betatea 





. See: ot Bg ‘e 


env aide eedacdind yuah # tet ‘baeneb 2 hain “od” 
Ruthin Ls 

wutoty Ride ,@9E TP oant sa%ee Got Ro bake sles oe 
suattie Balai of e6n5 s&f sand ition “o¥ ot ‘and ie a be ef. < 
* gq Basi a2 batiot bid Saabs tel WHY 1683 Smog 90am EE 
fxwod ingieisw2 ad? to 06 aobidss we Bobive ‘sabi odd abd 
hha aes faiad eset © bas ‘balusters eaw rae 
puitevasve al bette éxive ‘ett ga0d abaednce ‘niiaisie 


@ fiebnstes xo 8201 Hi gatsaon 2 eax ‘ered? sonia esnle baal 


te: 


mo 


-t6 so” wicehive siaide ‘ta  atwoiive we sree ‘daaup 
,fatet veel a te sesidus eas mead avast tin ‘pueek hte 
paid eens odf 14d%n (ret & Bunsen of tuabastteb! « wa a 
ingip ins aif to Gt neffose sanaded , dames 6 piel moet 
oxi inte) vant @ abtindS Jaanastek a exedw dadd doa toe aa 

qs sis Stedde oh bald oct be Balsim al aaah 2 diss peel “Se 
wHd oo JBeuisteue of Pocdten weitantiion 2 Bt 7 
betesnd Be ¥2 losivzve ots Rnoup of abTiad ani toy 


4 i-St SS ah 2 4 pie ~d e be 
SoRetas ye : fs 
- a = 


‘ee bhetill 5 
’ ee 








12 Whowtebeeny sat £04. Nee Be antisera s 


a 


questioning the jurisdiction of the court ever the defendant. 
Afteresaris, when the case vas re-docketed in the trial ceuré, 
the defendant, upon emtering ite apresarance and as 4 part of the 
Sere document, made ite damand in eriting for a jury trial. “e 
think that section SO of the Kunicipal Court act, wher it cyssks 
of the 4efend4ant demanding a jury trial when he enters his apyear- 
ance, "eans a general aud net a special appearence, orecver, aly 
dGeubt as to whether defendant was estitied te a jury trial sheuld 
be resolved in ite faver. ‘thie was the promouncesicnt of our Supreme 
Court in the case of Morrison Hetel Co. v, Kiraner, 245 111. 431, 
where it is eaid (p. 433); | 
“in view, horever, of the provision 0: the constitution 
that the cherished right of trial by Jury chell remain inviolate, 
the statute should be liberaliy construed in favor of the right 
amd the inelinmaiion of the esurt should be to protect and en- 
foree the right.” 

Plaintiff further contends that on plaintiff's appeal 
te thie eourt frem the order of the court quashing the service and 
Giemiesing the suit, it was determined by this court that Sehneli, 
the defendant's Chicago agent, was authorized by the defendant te 
make the contract in suit, that thie guesties was roreciosed, and 
the trial court erred in not so holding. We think it cbhvious thet 
this contention is unsound. In passing om the former appeal, the 
only question considered was whether the service was good, VUbvicusly 
the merits of the case were in no "ay involved. 

Coming now to the merits of the controversy, as to 
Whether there wae a binding contract between the parties for the 

_ archase and sale of the 50,000 erase ties. Considerable evidence 
was introduced as to whether defendant's Chicago agent had implied 
ty to make a binding contract om beualf of the defendant. 









@ was also evidence tending to prove that a binding contract 
deen entered into between the parties as eapressly authorized 
defendant through ite president in Portland, 
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Ypon a careful consideration af all the evidence tn 
‘the record we are clear thet « Ginding omd valid contract wars one 
tered inte se expressly sutveriszed by the defentant's presicont, 
and thet the verdict of the jury im Saver of the defenjent te con- 
trary to the evidence. Om the merits, there is little er neo real 
eenflict in the evidenew, which is is the following affect: 

In 1923 «a Chieage offiee was apened is: the name of the 
defendant, and Sehmell was iis representative here, In 1923 nego- 
tiationes were carried o4 between plainiify and defendant through 
ite Chicag» representative which resulted in the purchase by 
plaintiff from defendant ef 75,00 crese tica,. That contract was 
earried out by beth partics and i¢ in no way involved in thie euit. 
Om Moreh 26, 1925, plaintiff wrote tne defendant at ite Chieage of- 
fiee, asking for prices fer cross ties. At the bottom the letter 
contained «a blank for the requested infornation. Upon receipt of 
this letter by Gehneli in Chicago, he testified, he wired the home 
effice in Portland far quotations and recvived @ telegram in reply 
from defendant's president that Ke could sot find the price de- 
fendant had obtained for the tiea in 1923, but suggested that 
Schnell quot+ the same price, sho them advised the home of lice 
What the price was; thet tnuereupon Jchnell filled out the blank at 
the bottom of plaintiff's letter of March 26th, quoting @ price ef 
$34 a thousnnd, and in reply to the request as to the time of dee 

_ Aivery said: “Can be shipped within any reasonable time, «gree 
‘ wpen." This was signed in the name of the defendant by Sehnel) and 








Teturmed enclosed with a lutter written by Sehmell te pleaintisr in 


Philadelphia. ‘This vas on April 2, 1925, ‘The letter etated: 


"We wish to thank you for receipt of your inquiry under 
@ate of Haren 26, calling for quotation on 60,000 Ties. We are 
herewith our quotation of $54.00 7.0.3. your wharves, 


a. 
*It gees without saying, that we are very desirous of ge- 
this order and shall be more than glad to have you phone 
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or wire cur Cnicage office for any information which you might 
desire.” | 


This letter was signed ir the rneme of defendant by Sehnell. On the 
Letterhead appeared the maces cf the offleerm of the defendant, ine 
Gluding Biiler, the president, and Schnell wan nemed as defendent's 
"District Kamsger” in Culcage. After iuis letter was sent, the 
evidence thows, thers wan long diatmice teiepaouing between Chi cage 
and Philadelphia, Sehreli emdcavoring te obtain the contrect fer 
@efendant. Fisintifi's representative, Meize, ivwtilied that he 
talked e number cf times over the teleshene to Sehuell et Lhicage, 
end that om the 2oth or 2th o} April he exylsined te Senreli that 
"epeed was the elewent in connection with taking the erder, and 
that we must have those ties in Philudelpaia by tae Yirst of Tuly;" 
that Schnell said he was in doubt whether tue ties could be delivered 
fim Philadelphia ot that time; that he woul’ take the order om that 
Dasis and thai the order wee immedistely writtai., The ritness 
further testified that the mext duy Sehneil telephened bim and said 
he could mot have all the ties in Puiladeiphis by July Lat, rut 
@ould ship one-third ef ihem from Portlasd June ist wd two-thirds 
@uly Let; that te told Selmell he would investigate and let nim 
know and that later he wired Schnell accepting thie proposition. 
There. pen Baise mailed a writtem confirmation of the acceptance 
fe the defentant at Chicago. Afterwards om the same dey Schnell at 
Ghieage telegrached the defendant at Pertiand: 
“Landed order ** thirty-four dollars ~* must be in thilse- 
@elphia July first Price must stand tuis final but wight be 


able te get a reasonable change in delivery dates advise at 
once, 


J 
¢ 










This telegram was received at Portiand April 2th at 
a. m Sehnell testified that after midnight April 26th he 
the Portland effice and discussed the watter with Miller, 
‘s president; that Miller said it would be impossible te 


| the ties by July 1st; witness replied it wae a big order; 
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that Miller stated that they could have part of the ties by June 
let and the balance by July lsat. He furteer testified tuat after 
this conversation Elller wired plsintiff that he would accept the 
order, ofe-third shipment on Juse lat and two-thirds on July 1st; 
that after talking with plaintiff'a representative in Philadelphia 
he wired or talked to tae cee efliee at Portland, “teliing them 
that I had secured the order on those teres.” Piluintiif's repre- 
sentative, Haize, further tcstiried tuai im these telephone taiks 
with Sehnell, “I told them that we Kad to Lave thone ties during 
the weather in which we could lay tracka." April 29th Sehnell 
wired plaintiff, “Confirsing ‘phous conversation we are accepting 
your order thirty four dollars *** ome third June first and com- 
plete July firet *** Wired our uowe office Tuesday nigat that you 
hed awarded us the business therefore hope nothing interferes and 
ebeve proves acoeptatle." This telegram wan signed in the name 
ef the defendant. On the next day pisintiff replied: “Telegram 
P9th Delivery satisfactory proceed with order." This wire was 
forwarded by mail by Sehneli te Portland and received there bay 
4th. The evidence further shows that on April 28th Schnell sent ao 
forms) written acceptance of the order te plaintiff, in whieh it 
wae stated: (Confirming wire) a June Let 1926 

2/3 July let 1925. Will complete 

sooner if possible. snveles and bili of Leading 
will be forwarded by cur Portland offices.” 

On Bay Sth defendant wired fron Yortiand to chicago 
te ascertain from plaintiff if there would be the same inspectors 
@s those whe acted in connection vith the order of 19°23, and for 
Sehmell to have an understanding with plaintiff that the tice were 
to be resoved frou the lightors in Philadelphia within three days. 
same day Schnell wired Philadelphia concerning the inepectors, 





Plaintiff wrote defenctant st Chicago sa ing inspectors. 


defendant from Portiand wired Philadelphia that it had 





| 
| 
| 























pagt eS asks o89 U6 Sas eved hisses qudd Gass Rotate we, ‘tf Sg 
Ftd deus gsiitead ‘wedsust ei dei ek a Ra soa ne age 
ans squoes bhisew ox pasts Titsate cg hesia wiih ootsaany reer 
ited tsi He abs hia ows Bw sai 6 oust Ha semag tele Inbttenae 
ahig coba Li%i ad evi sesuseasgox e! Ti Jahaie a3 ie rere wets te Fy 

wate gat ikea* shaals x08 de seltte saci oat od hox ing ‘9 


ate 
~€'e 





BE ae 


~~ 


— 


-wrees at iiiakeasi * ame aa ate as vebso ons “Bomuoee Raat Z 


edina aoge Los sess at seus bes Lites redtivi sesign corsted 
cto asi ouans svad oo east ae sais zass Biog r Hiaadet x 


a Se 44 
_ Aientio’ ae Lites "nanan ey: bis00 ow dolde fk. * 


Bai tqe008 ‘ot s@ aghseensvsico euesia’ patastiasd™ : 
hae 


“anee ben 2exl% oat buts eng 46 ate Lieb tat oe Spy ~ 
FERS Bee ae n 
we gant $0ig Ass yonasat syithe ewes tae bext® ane gaxt2 Es > 


5 & sat F "3 

aes eexetw tat gndaton agen oxo tated savniecd eas aw Be bs heaat x oy 

y i epee od bins i eo 

Pune eae ak Sengia san aetye ins shat rie * waicecqapoe era 

aargeto* foi kao Triste Le ‘ya xen 6aa ma 3a J . 

; Saat oe ee te Mu 

eae onte ao Esl : * aebco Kz he boosorg ctotentabise Apna 

ye srusstd bevisaor bas pee ise08 od Sieg’ We tian a ee pLawte 

6 ina Lipsiios ses sea tte dasa srote aot barra hr * ¥ 

a Ho sie ab Witenta ta as whte os %0 semndqeaoa mesdie f 

Bel sak oust Ar (outs pater !taeo)* _thetage 

Otaignae £LS8 .B5@i Sut qr the aay 

“Bethei to ilid bas setoral aggete rl uw TEeRIOs . 

ive" e9t3e basiéiel use ot sebreeret of od Lites 4 ba: ot 

egeoids of Smigael ment hewe Sapbae'tsh dea oe 

Stetorqnul emeu oat od alpen etegd Eh YAtatedg wort on 

tot tas , 2ST To wh<0 ane ‘thet nnionenidees al betes 
wtew aol) ects Sasid Trdgal L 43 tw hiate xebay 

2 why ie gal naate: ams meas oe 

Yeh aette aiddty masa tobessci at »™ sighs 


setatonge ai ea aatersezes : baths hoky £4 neek: 


Aste wah oe eyes ide 60 PN 
Bed ot te aidg lobe List boxty 2 


“eae oF ~ ye ts 2 





“Bree ay 4 nN 
be, 





yay 


Fr 


made arrangements te load the entire 6,000 ties so that they 
would leave by boat on June 20th and arrive in Philadelphia July 
24th; that 
“This quickest time can make as other steamers loading earlier 
June make other sorte before Philadelphia «** Please wire ap- 
proval.”* 
This wire was received in “hiladelphie on Saturday, Kay 16th, and 
the following Monday plaintiff wired Portland: 
"Entire shipoent arriving “hiladelphia July 9 net satiefse- 
tery. Must have at least one third Philadelphia Julg ist as 
arranged with your representative.” 
On the same day Portian‘ wired Philadelphia tha it eould have the 
ties cut in tine “but matter transportation entirely quickest 
@iepateh possible;* that defeniant must close with the transporta- 
tion Line for the space imeediately; that there wae ne other boat 
available; that 
"if you do not want us to avail ourselves of this space which 
would get al. ties in Philadelphia July 20th te 24th advise 
and we will consider order cancelled." 
On the next day ‘ortiand again wired plinintiff: 
"Not hearing from you will release apace we have option om and 
ecomsider entire transaction curcelied. Did best we could fer 
you get ties in Philadelphia quickest time possible;” 
that mo other concern coul deliver the ties in ony shorter 
a : and “not hearing tomerrow before moon will consider deal 
ot. 
May 20th Philadelphia wired Yortiand: “Cur needs for 
July 1st absolutely imperative track construction season vili not 
wait as you welkk know,” and advising that umless the ties vere 
delivered defendant woyli be held ‘or less. May 2Zist Portiand 
Wired Philadelphia: "Hight letter received all orders submitted 
by eastern saleenen subject approval home office order has never 
beam formally secepted by thie cffice therefore no contract 
exists between us impossible to get ties Philadelphia July firet 


it possible we would be only teo glad te do so still get 






} today *** not hearing from you however today will defi- 
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mitely release space afd take our chances with you in court." Gn 
the same day plaintiff wired other parties endeavoring to obtain 
the ties. Om May 23rd Portiand wired Philadelphia: “Finding it 
impossible to comply with delivery conditions you ask we are hereby 
declining order you offered us for ties through our Chicage sales- 
man *** found it impessitle te accept erder and hope you have ne 
trouble securing elsewhere we did best we could in way of lining 
up traneportation and regret it did not meet with yeur approval. * 

Plaintiff ales put in evidence to the effeet that it 
was required to pay more for the ties which it ebtained frem other 
parties than if defendant had carried out the contract, the tetal 
exeess being $7510.51. This sua was made up on account of the 
ties being transported by rail inetead of boat. 

The defendant offered evidence to the effeet that the 
agreenent between it and Schnell, ite Chicago agent, wae that 
Sehnell‘'s authority was to sciicit orders; that he hed no authority 
to aecept or reject them, but that upen obtaining an order his au- 
therity was to submit it te the Portland oifiece for acceptance or 
Fejeetion. This agreenent betwee defendant and ite agent appears 
te have been oral. 

Prom a consideration of the evidence, which we heave 
set forth rather fully, we think it clear thet whether Sehnell was 
muthoriszed under his comtract of euployment with the defendant toe 
eater inte binding contracts for the defendant, is immaterial be- 
@Gause the evidence shows without dispute that the order in question 
Was submitted by Sehnell to the some office ani he was expressly 
autherized to enter inte the contract with plaintiff for the 
Purchase of the ties. As soon as Schnell received the request 


‘for bide from plaintiff, he iumedistely took the matter up with 


_ the home office at Portland ond the uncontradicted evidence shove 
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that throucheut the negotiations which extended over a peried of 
some weeks, Schnell advised the home office of the situation at all 
times an¢ he was expressly authorized to accept the order ef $34 
per thousand F. ©. 5, wharves, Philadelghia, *1/Sra June ist, 1926, 
and 2/srde July let, 19°5.° 

It appears that defendant in geod raith was endeavor- 
ing te fulfill the contract but was unable te do so em account of 
ite inability to ebtain epace for shipping the ties sc that they 
would reach Philadelphia within the time agreed upon. The question 
ef Schnell's implied authority to bind defendant should not have 
been submitted to the jury at all. it was not in the case. 

At the close of ali the evidence plaintiff an4 defendant 
each made a motion for = directed verdict in its faver. The motions 
Were overruled and plaintiff contends that thie wae error and that 
this court should set aside the verdict and judgment and onter judg- 
ment in thie court in favor ef plaintiff fer $75)0.51. in sappert 
of thie the case of Kirich v. Forsehner Gontracting Go., 312 Lill. 
343, and other authorities are cited. Ewen if we were of the 
opinion that on the merits pleintiff was entitled te recover and 
should have a verdict directed in ite favor om that point, we thimk 
we would not be warranted, under the law, in entering judgment here, 
The case was being tried before the jury and either party was en- 
titled, we think, under the statute (Cahill, sec. S®, ch. 110) to 
have the jury assess the damages. Povlich v. Glodich, Sli [11.149. 

Ve think we cugit to eay that the evidence taken on the 
hearing of the motion te quash the summons ought not to have been 
Made a part of the record in this appeal, as was done. It only 

tends to confusion and to greatly increase the work in this court. 
A number of exhibite are im the record which were 


Amtroducea on the former hearing and are in the bill of exceptions 
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‘filed on that hearing. Bost of thes were re-intreduced on the trial 
a the merite ani are in the bill of exceptions, the proper place 
fer them. Seme of them are abstracted where they appear in the 

_ Record made on the sotion to quash, and when we ceme to the preper 
place whore they were introduced on the hearing, the abstract re- 


fers back te the fermer place where they may be found. 


The judgment of the Municipal court of Chicago is 
Feversed and the cause is remanded, 


i a Te 


BEVERSED AND RENANDED, 


5 ?. Jee and Matenett, . soencur,. 
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APPBAL FROM MUNICIPAY COURT 
ve. 
OF CHICAGO, / 


/ gt 


JOuUN A, TAFT et al., A 


Ae 
) 
PD ei ) 
Cime ) 
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MR, JUSTICH O'COKNOK DELIVERED THE OPINION OF THR COURT, 

By thie appeal certain defendanto seek to reverse an 
order of the Municipal court of Chicago refusing to vacate and set 
aside a judgment entered against then, 

The reeord ‘4iecloses that on Fobvruary 13, 1929, plaine 
tiff brought suit against James ii, Taft, John \. Tatt, Ur., John 
A. Taft, Jr., James HB. taft, Sobert BP. Taft, Janes N. Taft & Son, 
Anakin Company, Dr. Pierce Chemical Company and Natural Resources. 
Plaintiff's claim, as set up in its statevent of clain, was for 
$440.80, claimed to be due it for werk, labor and materials furniohed 
by it to the defendants, Vebruary 27 o written appearance of the 
following defendants wae entered by their attorneys, Klass and 
Perter: John H. Taft sued as John H. Taft, Sr.; John A. Taft sued 
as Jehn A. Taft, Jr.; Amakin Company, a corporation; John ii. Taft, 
Jehn A. Taft, Adrian &. Ailes, doing tusiness as Dr. Pierre Chemical 
Company, and Natural Resources “xpieration Company, o corporation, 
sued as National Resources “xploration Company. On the same day 
another written appearance wan entered for the defendanta Jamea li, 
Taft and James 4. Taft, by their attorney, Grace li, Harte. 

On February 24 the defendants represented by Alass 
and Porter filed an affidavit of merits in which they set up that 
they had o good defense to the whole of plaintiff's claim, viz: 
that at no time had plaintiff done any work or furnished any 
| fer the defendants and that such defendants had never 
dusiness dealings with plaintisr, 

Om Mareh 7 an affidavit of merite was filed by the 
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defendants James H. and James S, Taft, in which it was set up that 
at no time had plaintiff done any work or furnished any material te 
the defendant, James i. Taft; that he owed nothing to plaintiff; 
that the defendant, Jawes i, Taft, doing business ae Dubarry Com. 
pany, did order from plaintifr 1,000 signa at an agreed price of 
fifty cents each; that 200 of the signs were delivered for which 
James 3. Taft paid 3100 to plaintiff; that the balance of the 
signe, viz, 800 were not delivered and that he did not owe plaine- 
tiff any sum. 

The reeord ‘iscloses that on April 12, 1929, the cause 
Game on for hearing in regular course, tie defendants not appearing. 
The court heard the evidence, found the issues for the plaintiff 
and againet the defendants, snd entered judgment for the anount of 
Plaintiff's claim, $446.80. 

Thirty-eight days thereafter, May 20, certain of the 
defendants filed a verified petition, supported by affidavits, and 
moved the court to vacate and eet aside the fuigment. The motion 
Was overruled and thie appeal followed. 

The substanee of the petition was that after the appear- 
anee of the defendants and the riling of their affidavit of merite 
abeve set forth, one of the defendanta, Robert Taft, not having bem 
served and the suit not having been diamissed as to him, and before 
the hearing of the cause on April 12, Attorney Marte called on the 
Q@ttorneys for the other defendants and stated to them that their 
@Glients wore abeclutely blameless and should nothave been sued; 

_ that by reason thereo!, Attorney Harte would watch the call ef the 








 @alemdar of the Municipal court and advise attorneys Klass and Porter 
when the case would be tried; that in accordance wito the agree- 
» Attorney Harte exanined the files of the case and noticed 
one of the defendants had not been served and that no date 


«ae 


set for the trial. Thereupon she asked the clork of 
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the court when the case would be set fer trial and he stated te 
her that it would noi be sat for trial until ali the defrendants 
were served, snd that Attorney Harte “would be served with notice 
as to the time of th e trial;" that attormeys disses and Porter in 
reliance upon Attorney Garte did cot prepare for triel and knew 
pething whatever about any juigment entered in the case until they 
were notified om May 15 that a garnishment proceeding had been 
instituted predicated upon the ex parte judgment of April 12; 
that there wae no warrant ior the garnisiment proceeding because 
the affidavit for the garnishee sumeons, which set up that none 
eof the defendanter had any assets subject to levy, wae talee; that 
none of the defendants represented by Hlass and Porter had any 
connection with the subject matter o: the auit but that certain 
goods were ordered from pluintilr by the defendant Jwasee hb. ialt 
on his own responsibility; that plaintil? knew tais foet but 
brought suit against all of tne defendants vor the purpose of 
forcing a settlement or securing a enap judgment. 

Grece i. Harte made wa: affidavit in suppert of the 
petition, in weich it is alleged that ane represented the ‘erend- 
ante James BK. and James Hi Taft; that it any of the defendants 
were liable, it was James li, Taft alone; that after ane filed the 
appearance of her cliente and affidavit of merits, she sxasined 
the files of the case and upon eesing that one of the defendants 
Was mot served an‘ no jiate set for the trinl, “ashe inoquired o: the 
minute clerk what the trial date would be and was by him informed 

that the case would be continued until the defendant not served 
Would be served and that she would be notified;" that thereupon 






the notivied Attorney Klasse that she would watch the case and in- 
form him when it would be called for trial. 
. An affidavit wae filed by Po:ter and one by Alasze. 


in his affidavit set up that he went to the clerk of the 
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Municipal court to ascertain when the case was set for trial, but 
was informed by a deputy clerk that the files were not available, 
and that thereafter Attorney Marte promised to inform him ef the 
date of the call of the case for trial. We think it unnecessary 
te state anything set up in the affidavit filed by Klass, 

From the petition and aflidavite it appears that after 
the two affidavite of merits were filed Attorney Harte examined the 
files and ascertained tiat one of the named defendants was not 
served and was informed by the minute clerk that no date had been 
eet for trial; that it would not be set until the defendant not 
served had been served, and that when this wae done Attorney Harte 
would be notified of the date of the trial. We think tuis waa ean- 
tirely insufficient to show any diligence on the part o! counsel 
representing any of the defendants. Just who was to notify Attorney 
Harte when the case was to be set for trial does not appear, It is 
ebvious that the minute clerk, with all his duties in the Municipal 
@ourt, would not be able to 4c so. it is also clear that it was 
the duty of counsel to wateh the cali of the courts. If it were 
otherwise, no judgment entered could be considered final. 

The order of the Municipal court of Chicago is 
affirmed. 

AYVIRUED, 


MeSurely, ®. J., and Matchett, J., concur. 
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IA A. SPAN, Executri and 
tee under and by 
ef the Last Will and estayent 
of Patrick J. Renn, Deceased, 
Appeil 
(Patrick J. Renn, Deceased, 
Complainant Below) ; 





APPEAL FROM SUPERIOR 


Administratrix of the Estate of 
James J. Renn, Deceased, MARY T. 
MOLLOHAN, CATHERINE &, RENN, JOHN 
G, RENN, AGNES C, RENN and HELENA 
7, REM, 


(Defendants Bese. 


BRIGID R*NN, Individually and as ery 
Orr h @Q | 
fw 6 beofhe OQ 9 


) 
) 
| 
vs. | COURT OF COOK COUNTY, 
) 
) 
\ 
) 
ellees, 


MR. JUSTICE O'CONNOR D¥LIVERED THE OPINION OF THE COURT. 


On April 29, 1927, Patriek J. Renn filed his bill of 
@omplaint against Brigid Kenn individually and as administratrix 
ef the estate of James J. Kenn, deceased. The children of Brigid 
and James J. Renn, the deceased, were also made parties defendant. 
The bill prayed that an accounting be had between the parties, 
After the issues were made up the cause was referred to a Master in 
Chancery to take the proofs and make up his report as to whether 
there should be an accounting. The master hoard the evidenee, which 
Was voluminous, made up hie report, found that the complainant held 
sertain personal property belonging to the partnership involved, 
which he should account for to the defendants, and recommended that 


the prayer of the bili for an aceounting be denied. Complainant 











objections to the report and the master filed a upp) enentad 
waking substantially the same findings and the same recom- 
fons. On the coming in of the report the objections were 

to stand as exceptions and after hearing they were overruled. 
er's findings as to the transactions of the partnership 

“up to the time of the death of James J, Renn, deéeased, 
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subsequent to the death of James J, Renn the findinys of the master 
was disapproved and it was decreed that the cause be again referred 
to the master to state the account as prayed for in the eress-bill 
Tiled by the defendants after the master had made up his report, and 
it is to reverse thie decree that the complainant appeals, 

Se far as it is necessary to state the facts, the 
record discloses that in 1496 the cotipleainant, Patrick J, Renn, and 
his brother James J. Kenn, entered into a partnership which enyaged 

im the plumbing business in Chicago. They continued in this busi- 
ness until James died June 21, 1926. During the entire period, 
about thirty years, the relations were amicable in every particular. 
The master found, and it is conceded by both parties to this econ- 
troversy, that throughout the entire partnership there was a close 
brotherly relation existing between the partners, After the death 
of James some controversy srose between the complainant and the de- 
fendant, James's widow. At the time James died and for some few 
years prior thereto, the business of the partnership had increased 
considerably. The principal work during this period was the con- 
struction, by the partnership, of underground work in the streets 
ef Cuicago, for the City. Some contracts of thie character were 
unfinished at the time James died and the work was continued and 
the contracts completed. 

In 1696, when the partnership was formed, both brothers 

7 Were bachelors; about 1900 James married and raised a family; 












Patric, who was several years older than James, re ained a bachelor. 
the argument of the cause before the chancellor on the naster's 
» Patrick died and nis executrix and trustee was substituted 
“complainant in his steed. 

Patrick's contentions, as stated in his bill, were that 


‘ een an accounting, though on a number of occasions he hat 
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Fequested his brother James for an accounting but that James had 
from time to time put the matter off, There was no charge of fraud 
or misrepresentation of any kind in the vill, nor was there any 
evidence offered tending to sustain any such contention, nor is 
there any argument made in this court that there was any act of 
4ishonesty on the part of Janes, 

The evidence further shows that the partnership from 
time to time, and especisily during the later years, made investuents 
from the profits derived from the partnership business both in real 
@state and personal property, and the evidence is - and it is 
@onceded by both parties - that each partner had an equal interest 
im the business and each partner at 211 times knew all of the trans- 
actions that the partnership conducted and the investments made. 
There was no concealment or unfair dealing in any particular, The 
evidence is voluminous, the record containing more than 1600 pages, 
and an exanination of the master's report and supplemental report 
@iscloses the fact that he went into the questions involved with a 
@feat deal of care. He found that all of the real estate had been 
@qually divided between the partners but that there was certain 
personal property that the compluinant Patrick should account for 
and that it should be divided equally between him and the defendants, 
ie The master made his report July 12, 1925, and his supe 
| plemen tal Feport hovember 1 of the same year. On February 3, 1929, 
, Gefendante filed a cross-bill. the cross-bill was not referred 









the master, By it the cross-deiendants sought to obtain an ae- 
mot only of those specific items of personal property which 
’ master found the complainant Patrick had not accounted for, but 
an accounting of the transactions that took place after the 

th James. It was decreed by the chancellor that there should 
ting as prayed for in the creoss-bill, and it was ordered 
| be referred to the mester to state such unsettled 
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partnershép matters, 

~ The complainant and cross-delendant yrosecutes this 

A @ppeal and in support o/ it has filed a brief of 160 pages, 138 of 

which apparently are devoted to a atatement of the case, most of 
whieh, however, contains but a copy of the pleadings, the master's 
Fepert, ani the objections to the report. It is very aiifieult for 
us to ascertain just what objections are made to the decree, but 
apparently ome of the objections urged is that the master went into 
the case at large on the Kesring while he should have confined the 
hearing to determining whether or net an accounting should be had, 
as the order of reference provided. In the bill the complainant 
prayed for an accounting and we have been unable to find any con- 
tention in the brief that objection was made during the hearing 
before the macter that he was guing inte the evidence on the merits 
and that he sheul¢é confine the hearing to the question of whether 

_ there should be on acccunting. In this view obviously the complain- 
ant is in no position to say that the hearing was improper, But in 
@ny event, we are of the opinion that the hearing was not improper. 
While the evidence was gone into in considerable detail, we think 

thts was necessary to enable the master to reach a correet conclusion 


a8 to whether an accounting should be had, It is not contended, as 









understand the argument of counsel, that the finding of the master 
not warranted by the evidence, nor that his finding te sgainst 
) manifest weiecht of the evidence, But an examination of the 
leads us to the conclusion that the evidence fully warranted 
t ® finding of the master and the decree of the court. 

The decree of the Superior court of Cook county is 

A¥YFIRMED. 

P. J., amd Watchett, J., concur. 
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APPRAL FROM CIRCUIT COURT 





vs. 


OF COOK COUNTY. 
CITY OF BLUE ISLARD, LLIs0IS, a 
Municipal Corporation, and 
CHARLES J. GUMEINAARDT. 





CITY OF BLUR ISLAND, ILLINOIS, 
Appellant. 


ee ae ae ee ee er ne Smee” See” ee Se ee 


BR, JUSTICE O°CONEOR DELIVERED THE OPINIGK OF THE court, 


PlisintiiT breught an action to recover iasages for 
the wrongful death of Leonard Aoxjowski ayainst the City of Blue 
Island, Charles J. Gemeinhardt and George Logut. ‘the suit was 
@iemicsed as to Logut, and after trial there was a verdict and 
Judgment in plaintiff's favor and against the two remaining de- 
fendants for $3,000. The City of Blue Ieland sione prosecutes 
this appeal. 

The record discloses that about moon on Saturday, 
Ostober 9, 1926, the defeniant Gemeinhardt, who was engaged in 

the house moving business, drove his truck or wagon on the park- 
Way located on the north side of Cracge street between Yoods and 
Menere streets in the city of Blue Island. The truck was loaded 
with three large timbers used in moving houses; two of these vere 
; a2 2% 12° and 54 feet long and one 10" 4 12° and 24 feet long. 
 Gemelaberdt woe usable te proceed beyend the City of Bue Island, 
hte destination, om account of the condition of seme roads just 

, Blue Island, so parked his truck on the parkway, os stated. 
) parkway extended from the curd to the sidewalk. 

: The evidence tends to show that on Saturday afternoon 










after the timbers had been placed as stuted, several emall 


i were seen climbing up on the timbers and this also 
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occurred om the following day, Sunday; that about three o 'sloek 
Sunday afternoon the deceased, Leonard Keslewski, a child eight 
years ol4, was seen playing on the timbers with cther ehildren. 
His mother and some other parties called to him, but about that 
time one of the timbers rolied off the truek and struck and ao 
injured Leonard that be 4ie¢d. There is further evidence to the 
effect that on Saturday sfternoon Leonard's futher, when he ¢ia- 
covered the timbers on the truck in the parkway, culled the stten- 
tien of a peliceman exployed by the City of Slue Ieland te the 
fact, stating that children wight be injured on seaount of the 
timber. It appeare that the tro long timbers reeted on the truck 
at one end and the other ond on timbers laid ae s crib and the 
third wae placed om the top of these two, and that the Latter 
timber was the ome that feli and fatally injured the decesaecd, 
The deceseed's father turther testified that when he spoke to the 
policeman about the danger, the latter said he would see about it 
and report it. ‘here is no evidences that the policemen resorted 
the matter to the city officials, altnough he was called as a 
witness om behalf of the plaintifY, and teetifledt. We was not 
asked whether or not he had reperted to the city officials. 

The City of Blue [sland contende that the Judgment te 
Wrong and shoul4 be revereed »ecenuoe the actien vould mot lie against 
it and the defendant Gemeinhardt; that there wes a misfcinder of 
@auses of action. Im support of thie counsel for the City eites a 
ease from Pennesylvasia, ons from Ohie and one from Ontario. We toink 
Beme of these cares announces the law in accordance with the Supreme 
Sourt of thie state. Gounsel also citer City of Yeoria y, Simpson, 
220 Th). 294, We think that case is in point. In that cuse the 
\ in 4issussing the question new under consideration eaid (p.301) 
fe the injury in the reevlt of « neylect te perfor= a common duty 
, on two or more persons, although there aay be no concert of 
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action betreen then,” a joint action would lie; ond continuing the 
@ourt said; “In such easew the party injured may have his eleetion 
te sue sll parties owing the common duty, or esech separately, treating 
the Liebility as joint or separate.” In the instant case it was tie 
duty of the City to use reavonable dalligence to eee that ite etreets 
end sidewalks were reasonably safe fer persons who might use them, 
Ané@ it was the duty of the 4efendent Gemeinhardt to use reasonable 
eare to see that the etreets and sidewalks of the City were kept 
Peasonably safe so for es hie property was concerned. [t was a com- 
mon duty resting on both the City ond Gemeinhardt, ond therefore they 
were vroperly Joined as defendants, any cases have been adfudicated 
in thie state wnich vere brought against abutting property owners of 
the city om eccount of injuries sustained by reseon of defective 
@Gidewalke. Goury vy. City of Chicago, 161 Til. Apo. 461; Loyd v, 
Gity of Sant 5t, Louig, 255 111. App. 383. 
A further point is made tint since the City of Blue 
Igland filed a especial plem in whien it averred tnat it did net 
@wn or have any interest in the parkway on which the truck was 
Placed, plaintiff war requires to make preet that the parkesy was 
e@yned and controlled by the City, and that it failed to do ao. 
There is no semblance of merit to thin point, Juat why eounsel 
for the City ef Blue Islend thought it wan necessary to make ouch a 
@efense we are urchle to understand, The evidence shave witnout 
@ispute that the street in cuestion had been open for some twenty 
e44 yoars. The sidewalk is in the street; the parkeny in question 
fa outside the sidewalk, between it an! the curb. Im cases of this 
‘Kind the time of the trial court and thie court ougnt not to be 
taken up in proving a fact about whics there is ne diepute and 


— ewmke be none, 


Photograms of the port of the street in question are 


Feeord and there is testimony to the effect that these 
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photographs correctly revresent ths sltuation, Ceunsel for the City 
oY Blue Island contends that they were iuproverly admitted over his 
edjection. this contention 16 apparently on tne taaery that a 
photographer should have been called. ObdDviously there in ne merit 
in this point. Anyone wie knew of the conditions was competent to 
give testimony as to whether the photographs correctly represented 
the place in question. 

Setore the City ceuld be held liable under the facts in 
the inetant cass, ii iv the law, ae contended for by its eounsel, 
that the City must have had actuel or constructive notice of the 
dangerous eituation brougnt atveut by the truek and tiwbers in the 
parkway. 

Ve have carcfully considered oli the evidence in the 
record and sre oi the opinion that the evidence was ineurficlent in 
this respect. There ia no evidanco that any proper eity official 
Was apprised of the fast that the timbers and truck werein the parke 
way. The police officer to whom the deceseed's father elaimed he 
Gomplained of the dangerous condition, was net asked whether he re- 
ported the coumpiaint and the situation to wny official; ner le there 
any evidence to tue effect that it was part of the policemear's duty 
to report such conditicne. So there was ne evidence of direct notice. 
Ber do we think the danger ‘rom the timbers, lecated as they were, 
Was so obvious thai the City ougtt to b= prenmumed te have notice of 
the fact, especially when we consider the fact that the timbers were 
fim the etreet but littie more than 24 hours. 


Gince the evidence fails to ahow notice to the City of 


Teland, the judgment of the Circuit Court of Cook County is 
ona the cause is remanded. 





REVERSED AND REMANDED, 
2. Jey and Hatehett, J., comeur. 
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GEC. B. LEAVITT CORPAKY, a 
Corporation, 


~ 
) 
| 


WR. JUSTICE O'CONSOR DELIVERED FHE OPINION OF THE COURT. 


Appelice, 
vs. 
HOVELTY SHOE COMPASY, a 


Corporation, 
Appellant. 


Plaintiff brought suit against the defendant te recover 
$1929.37, *hich it claimed as a baisnce due it from defendant for 
@hoee sold and delivered by it to the defendant. There was a jury 
trial and a verdict and judgment in plaintiff's favor for the amount 
of ite claim and the defeidant appeale. On Decesber 30, 1927, plisin- 
tiff filed its statement of claim and on January 27, 1925, the defend- 
ant filed ite affidavit of merits denying that it was indebted te the 
Plaintiff in any sum. The case went to trial on Octeber 15, 1929, and 
two daye thereafter, while the case was still on hearing, the defend- 
ant was given leave to file an amended statement of claim instanter, 
Which was accordingly done. In the amended statement plaintiff's 
Claim was for the same amount as in the original statament of claim, 
$1829.57. ‘The defendant filed an amenced affidavit of merits in which 
it admitted a liability of $16.67. At the close of the trial the de- 
fendamt admitted that there was a balance due from it to plaintiff of 
$150.60. 

The record diseloses that plaintiff was engaged in the 
mamifacture of shoes at Farmington, &. ., and defendant was engaged 
im selling shess in Chicago. Plaintiff had sold shoes to the defend- 
ant for sbout one year prior to April, 1927, amd om April 14, 1927, 
‘the parties entered into a written contract whereby plaintiff agreed 
te sell and defendant agreed te buy BO cases of shows, 2 cases at 






= pair and 50 cases at $2.0 a pair, which were to be delivered 
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by Bay 15, 1927. The first shipment of shees, however, was not made 
Dy plaintiff until Kay 25th, and by the last of May plaiptir® hed 
shipped 16 cases. Further shipments were made on June let, a and 
Sra@, and the last of the skees were shipped June 4, 1927. The de- 
fendant accepted all the shoes but contends that on account of the 
shoes not dDeing delivered within the time spweified in the contract, 
it had the right to recoup its lovses because it wae compelled to sell 
the shoes at lower prices than it would have obtained for them had 
they deen shipped according te the contract; that under the evidence 
it fe mtitled to reecup ite dasages on two theories: (1) heeaune on 
June 1, 1927, which was before most of the shoes had been shipped, it 
wrote plaintifr that it would make a claim for its damages on account 
of plaintiff's delay in shipping the shoes; that it wowld pay for all 
shees shipped prior to June let without making any such clsim, but 
it would claim its dazages om all shoes shipped after that date; and 
(2) that about June 20th or 7lst, 1927, a representative of defendant 
met a representative of plaintiff in Berton and that éefendant's rep- 
Feeentative there stated that defendant was going te return the shoes 
Shipped after June let, but was requested by plaintiff's representa- 
tive met to ¢4o eo as the latter was coming to Chicago, when they 
wWeuld further consider the matter; that about a week thereafter plain- 
Ciff's representative eslied at defendant's place of business in Chi- 
@age end it was mutually agreed that defendant would keep the shoes 
and plaintiff would stand the loses suffered by the defendant on ac- 
@eount of the late delivery cf the shoos, It appeare from the record 
“Chat plainti‘r. set up im its statement of claim that it had received 
 @efendant's lcticsr of June ist, in which defendant said: 

We must ask you to help us out in disposing of Lot #8155 ond 

» On necount of late delivery. According to our records you 
\e owe us ten cases on Lot $2158 and twenty-six cases on Lot 

» and inasmuch as it is getting pretty late for this type of 
_ Merchandise, it will be aimost impossible for us to dispose of these 


***® Trusting you will give this matter your prompt attention, 
* ete 
. . 
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The statement ef claim also sets up plaintiff's letter in 
reply, dated June 7th, in which it was stated: 

"Gn my return this morning [ found yeur letter of June lst., 
in re #8154 4 $9, if you will recall this pattern was worked out 
with Bermand in Chicago eaveciaily for you, and was not shown in 
the line and the pattern aa worked out called for dies on the sade 
dle with which we had quite a little difficulty and caused a lot 
of delay in getting right, this of course you probably #ea't eate 
about, and was the real cause of delay.*** At the price which you 
own them $2.80 and $3.00 you esouldé nsve no difficulty in dinposing 
of them. These shoee were ull shipved laet week and makes the last 
delivery hardly more tuan two weoks after specified time and ras as 
seon as materials and dies would asllew which is in aceord with 
acknowledsment which read hay 15th, or as soon after ae possible. 
If I hadm't persenally seen a ict of these shoes and knew that they 
were vory *ell made 1 aight feel different about it." 

[inere are a great many other detaile of the account in 
Plaintiff's statement of claim, and we think we ought to state that 
we do not approve of this methed of pleading. ‘the evidence pheuld be 
left for the trial3] 

There was no further cerrespondence or eormunication 
between the parties and about September let plaintiff's representative 
Called om the defendant in Unicage for payment and at that time de- 
fendant insisted om am allowasice being made on account of the late 
delivery of the shees, but piaintiff refused to make any allowance. 

Be have examined defendant's affidavit of merits and ite 
amended affidavit of merite asd have been unable to find any averment 
that it had notified plaintiff that it would claim damages on account 
of the late delivery of the shoes, We think this was necessary under 
the statute, section 49, Galen Act, chapter 121), Cahill's 1929 Stats. 
It te certain that no such claim was wade in the letter of June let. 
The most that cam be said ie thet defendant entertained a hope that 
Some allowance would be made, bul tuis hepe should set have continued 

after defendant reesived plaintiff's letter of June 7th, because it 
fs plaim from that letter that plaintiff intended to make ne allow- 
mee. Under the undisputed evidence that defendant accepted and re- 


ld the shoes without notifying plaintiff that it would claim damages 







of the delay in shipment, it is now estopped to assert any 
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such defense, 

As to the second defense - that slaintiff and defendant 
erally agreed in the latter part of June that if defendant would keep 
the shoes plaintiff would make good defendant's lose on account of 
the delay in shipment - the evidence was in siarp conflict. Defendant 
offered evidence to the effect that such an agreement had been made, 
which wue denied by plaintiff. Ye have exanined all the evidence on 
this question and are clearly of the opinion that it was a proper 
question for the jury to decide and that we would not be warranted, 
under the evidence, in disturbing the finding of the jury in favor 
of plaintirr. 

The mext item in plaintirr's statenent of claim is 
$157.50, as to which plaintiff's contention is that it had sold de- 
fendant 2700 pairs of shoes on which it had made an allowance of 757 
@ pair on account of the shoes “cheeking;* that after piaintiff made 
this allowance, defendant returned the shoes to plaintiff, which the 
latter received, and in view of this fact defendant was not entitled 
te the credit of 75¢ a pair. On the other hand, defendant's evidence 
is to the effect that after the allowance of 75¢ a pair, defendant 
gold the shoes and that they were not returned to plaintiff; that de- 
fené@ant had purchased from plaintiff during the yeer 1927 about 357,000 
pairs of shoes und that the shoes returned by defendant were shoes 
@efendant had sold and ite customers had returned, after they had 
Been worn some time, because of defects in their manufacture. As to 
this item, we are also of the opinion that the question was a proper 
"one for the jury. ‘The case was on trial about four days and the jury 
ané the trial Judge were in much better position to determine the 







» having seen and heard the witnesses, than we are from reading 


printed page. 
The next item of plaintiff's claim is 2277.05. Certain 


| were claimed by defendant to have been defective and were 
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returned to plaintiff. Plaintiff sgnin sent these shoes back to dee 
fendent, claiming that they had been worn and that defendant was net 
entitled to any credit. Defendant admitted that it had received the 
shees back and gave testimony to the effect that they were not worth 
more than 257 a pair. We are of the opinion that whether these shoes 
were so defective that the defendant was entitled te return them, ras 
@ question for the jury. 

Plaintifr©'s next item is $57.17 whieh plaintiff elains 
was a double discount allowed by plaintiff te defendant through 
Plaintifr's sistake. Plaintiff's evidence wae to the effect that it 
sent these shoes to the defendant, whieh the laiter paid for after 
@educting a discount ef 7 per cent; that subsequently these shoes 
were returned to plaintiff at the original seliing price, for *hich 
the defendant was credited, and therefore defendant sheuld not have 
Fecéived the discount of 7 per cent. We are unable to understand 
the position of defendant as to thie itex. But it seems to be that 
defendant returned the shoes and deducted the full invoice price from 
the amount of plaintiff's claim but that it did net deduct the 7? per 
gent discount in addition. In view of the fact that the plaintiff's 
position is clear, and the defendant's axbiguous, we think the verdict 
eof the jury ougit to stand. 

The defendant eontends that it was entitled to a eredit 
ef $62.90 on account of express charges it ha’ paid and which the 
Plaintiff agreed to allow. The evidence is undisputed that defendant 
Was entitled to this iten, but plaintiff takes the pesition that it 
hed been given credit for this sum. It appesre from the evidenee that 
on May 23, 1927, plaintiff wrote the defendant enclesing a credit 
‘Memorandum for this 562.90. A witness for defendant testified as to 
the amount of several bills which it owed plaintiff, the net amount of 
a he testified was $1915.35; that defendant was entitled to a dis- 






ef 7 per cent on this item, or $133.95, leaving a balance of 
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$1779.40. He further testified there was a further ¢redit of the item 
ef $62.90 for exoress charges an4 this would leave $1716.50, and that 
defendant sent a cheek for the Iintter amount. Credit was given for 
this by plaintiff on Foverber 25, 1927, shieh apperently was the time 
the payment war asde., From thie it seeme te us it ie clear that de- 
fendant was given credit for this item, But im any event we are unable 
to say that the finding of the jury in favor of the plaintirf is agsinst 
the manifest +r-ht of the evidence. 

Defen¢ant contends that 1t was elao antitled to a eredit 
of $66.75, being 75¢ a pair on 8% pairs of shoes on the ground that 
there was no evidence to sustain this item, which was a part ef plsain- 
tiff'’s claim, that the evidence offered by plaintiff was stricken out, 
and therefore there was no evidence to warrant the finding of the jury 
im favor of the plaintiff as te this sum. The record is not clear on 
thie point. While the court did strike out some tastimeny of « witness 
Goncerning the # pairs of shoes, we are unable to say that there was 
Bot cther evidence in the reeerd on this itew,. The reeord is in such 
condition that we would not be warranted in holding that the judgeent 
is excessive as to this item. 

During the trial defendant asked leave to file a second 
@gmended affidavit of merits, which the court denied and it is eontended 
that this was error. in thie connection it is said that in plaintiff's 
statement of claim and ite asended statement of clisim it was alleged 
that plaintiff traded ae “Liberty Shoe Company,* and that during the 
@Pess-examination of one of plaintiff's representatives it developed 

that the Liverty Shee Company «as s corporation, and that when thie ap- 
Peared defendant prepared its second amended affidavit of merite in 







it denied any liability te the plaintirr, the George 8. Leavitt 
» & Gorperation, and asserted that if it owned any amount it wes 
) the Liberty Shoe Company, « corporation. Woe think it is obvious that 


ds me merit in thie contention. Plaintiff alleged in ite etatenent 
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of claim that it was a corporation “trading as Liberty Jhee Company, a 
cerporation,” amd the sume allegation is sade in plaintiff's amended 
etatement of claim; so that it appeare that defendant was apprised, 
from the inception of the suit, that the Liberty Shee Company Was a 
eorporation. lulie ii of the Municipal court provides that in an action 
by or against 4 corporation it siall not be neeessary to prove the ex- 
istence of such corporation unless such cerperate existence is questioned 
by the other party; and plaintill fuvokes thie rule. to this defendant 
Teplies that thie court will not take judicial notice of the rules of 
the Hunicipel court and cites a case sustaining this contention; but 
since the decision in the case cited by defentant the law has been 
ohanged by the legislature, so that now we iake judicial motice of the 
Tules of the Municipal court. Cuavital State Suyings Dank vy. Larson, 265 
Tll. App. 479. 

We have examined the other contentions sade by tefendant 
but mone of them vould warrant us in disturbing the verdict and judgment. 

Tre jadgment of the Municipal court of Chicago is 
affirmed. 

AFFIRRED, 


MeSurely, 7. J., and Matenett, J., coneur. 
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BEBJASIN T. HEWTON, 
Appellee, 


vs. 


CARROLL, SCHENDORY & BORAICES, 


OF CHICAGO. 
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Aspellant. 


BR. JUSTICE O'CONNOR DMLIVERSD THE OPINION OF THR COURT. 


PlaintifY, a real estate broker, brevght suit against the 
defendant corporation, also efiguged in the real estate brokerage busi- 
mess, to recover $900 claimed to be due him for one-half the commis- 
sion odtained by the defendant for making an exchange of two pieces 
of real estate. There was a jury trial aid a verdict and judgment in 
Plaintiff's faver for the amount of his claim and defendant appeals. 

Plaintiff's evidence was to the effeet that in Kareh or 
April, 1927, Julius Sider owned « piece of property at 3712 Seuth 
State street, Chicago, and had listed it with plaintisy fer aale er 
@xehange; that on July 24, 1977, defendant advertised in the Tribune 
offering for eale property lecated at 6752 Uglesby avenue; that plain- 
tiff upon seeing the advertisement telephoned defendant and spoke to 
@efendant's representative, Mr. Hill, as the advertisement suggested, 
concerning the property and informed defendant that he wae a real 
@state broker and inquired whether a exchange of property might be 

had; that Hill asked plaintiff what property he had and told Sim to 
bring it in to defendant's of fice; that plaintiff submitted to de- 

_ fendant three pieces of property belonging to Julius Sider - the 

‘South State street property, ancther pleee lecated on east 47th street 

ana @ third piece at 63rd street and Princeton avenue; that after some 








fons the defendant's representative advised plaintiff that 
‘s clientg, the owners of the Oglesby avenue property, would 


an exchange for any of the three pieces of property. 
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The evidence was further te the effeet that defendant's 
representative, Hill, stated to plisintirf that im case an exchange 
Was sade it would divide the coumsiesions equally with plaintiffs. 

The evidence also shows that on September 7, 1927, the ownera of the 
Oglesby avenue property entered inte a written contract with Kerris 
Sider, son of Julius Gider, for the exchange of the Oglesby avenue 
property for the South State etreet property, the details of whieh it 
is ummecessery to state here; but it is surfielent to say that the 
Oglesby avesue property was valued at 360,000 and that defendant ree 
eeived $1200 commission from the omers of the Oglesby avenue property 
for bringing about the exchange and it is to recover one-half af this 
that plaintiff sues. 

The evidence further shows that after the contract ras 
Made an’ the titler were being exawined, defendant learned that the 
State street property was owned by Juliue Sider and net by Merris 
Sider, who signed the contract. On Septeaber 23th Julius Sider and 
wife conveyed by quit claim deed the South State atreetproperty to 
their son, Morris Gider, the consideration mentioned being $10,000, 
end om the same day Morrie Sider and wife conveyed this property by 
Warranty deed to the owners of the Oglesby svenue property, and the 
mext day the owners of the Oglesby avenue property conveyed that 
property by warranty deed to Morris Sider's wife. 

For the defendant, Hill teetified that ue had talked to 
the plaintiff concerning the exchange of property, but that plaintiff 
had never submitted the South State street property, but had submitted 
@mly the two other picces of property which defendant's clients re- 
fused to accept in exehange for their propetty. ‘here was further 


‘@vidence to this effeet. 


It was the theory of the defendant that Morris Sider was 


around for some vacant property om which he wished ta build 






Ter himeelf and wife, and went to defendant's place of busi- 
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ness, he having known Mr. Carrell, ome of the defendant's representa- 
tives, for eeverai years; that he <id net see »r. Carroll or er, Hill 
but saw kr. Jonson, one of the defendant's brokere, and that the dee 
Tendant subszitted to him the Oglesby avenue property. The evidences of 
the defendant was further to the effect that Morris Sider had our- 
chased the South State street property from his rather, paying him 
$10,000 by check,us testified to by Horris Sider. ‘The contention of 
éefendant is that plaintirf did nothing torarde brin ving about the 
exchange oi the properties; that Merrie Sider bought the State street 
property from his father aid made tae exchange himself. A copy of 

the check which Morris testified he gave his father for the State 
street preperty ie in the record and ie dated Hovember 25, 1927, tre 
months after the deal was closed, 

The defendant contends that the court should have directed 
@ verdict for the defendant at the clese of plaintiff's evidence as 
Fequested on the ground that at that time plaintiir had failed te 
make out a prima facie case. Whether the court should have sustained 
the contention of tne defendant is not now before us besause defend- 
emt, after the court had denied ita motion, offered its evidence, so 
that the wotion wae waived. J., A. & Bb, Hy, Co. v, Velie, 140 Til. 
89; Fowler v. ©. %. 1. KH. Co., 182 Ill. App. 123; Vest Chicags St.4.8, 
Ge. v. Bocaliug, 169 111. 240; Cook v, Avermann, Appellate Court First 
District, He. 31275, (mot reported.) Mayville v. French, 246 111-434. 
Complaint is alae made thst the court erred in admitting 

improper evidence on behalf of the plaintiff and refueing to admit 
_ proper evidence offered on behalf of defendant, and in support of 
this it is said: "Yhe court arbitrarily overruled twenty-six objeo- 
tens of the defendant to the aduiesion of improper evidence on behalf 
of the plaintiff, and about f-urteen times the court sustained the 





of the plaintiff to proper evidence offered on behalf of 


-* This is all the argument, and cbvicusly is of no 
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Benefit. The erroneous ruling should be specifically pointed sut. 
It is mot cur function to search the record in an endeavor te aseere 
tain whether there has been any error in the rulites of ‘he court on 
the adwission or exclusion of evidence. 

A further point is made that the verdict ic againet the 
Glear preponderance ci the evidence, We have above set rerth the 
substantial evidence and are clearly of the epinion tat the verdict 
is in accordance with the evidence. In fact we are of the opinion 
that the verdict is the only ene that could be rendered and be 
eensistent with the evidence in the reverd. 

Complaint is made to the conduct ef the trial Judge and 
especially in the ruling on the admission and exciusion of evirence. 
@mong other objections it is contended that the court erred in ree 
fusing to allow the witness, Juliua Sider, “ho was called by the de- 
fendant, te testify to the conversation he Aad with plaintiff in Harch 
or April, 1927, concerning the State street and Oglesby ovenue proper- 
ties, fe think this eunversation was clearly admissible, but we ore 
alee of the opinion that the defendant is mot in « position te urge 
this contention now, beoauee when plaintifs was putting in his case 
end was on the stand testifying, he vase interrogated ae to this same 
@onversation, but the defendant cbjeeted and the objection was errone- 
Pusly sustained, Defendant having ob' ected to plaintiff teetifying 
te the conversation, bt is in no position to say that the court erred 
im refusing to perwit Julius Sider to testify te the same conversna- 
tiem, and this was the reason the court gave for exalading defend- 
aunt's evidenceon this question. 

4& reading of the entire record discloses that both sides 

bieceane Qumercus technical and urrarranted objections and led the court 
Bumercus errors om his rulings. In place of the trial being 







Bo as to bring out the facts, frivolous objections were 


} and a nusber of them erroneously sustained so that a great deal 
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ef preper evidence was exeluied. But upon a emreful consideration of 
all the evijience in the record, we think we would noi be warrantied la 
disturbing the verdict of the fury on account of the rulings on the 
admission or exclusion of evidence because on the whole the verdict 
ie the only verdict that sould be sustained, 

The defendant eontenda that the court erred in giving 
five instructions. But theee objections sre net properly befere us 
for a pumber oi rensons. The record discloses that the court in- 
structed the fury orsily tut appsrently he read from written inetrac- 
tions given ts him by beth egides, After the court had read each 
instruction complained of, eounsei fer the defendant said: “I object 
te that inetruction and take exception te the court giving it.” the 
gourt eaid: “Let the record es shov.* Thie is mot the proper method 
ef preserving objecticone to oral inatructions, It iv the duty ef 
@Gounsel to specifically point out chjections, “oreover, in the argu- 
ment mo reeson is given why the instructions complained of are bad. 
After quoting one of the inetructions, counsel in nis brief says: 
"There is no evidence in the record te support ‘hie instruction.” and 
after quoting another instruction ecouneel says: “This ia not the law 
apd it woe erroneous ‘or the court to give it." Again after quoting 
the next inetruction course] cays: “This ie a bald minetaiement of 
the law. There is nothing in the entire reeord that calls for er 
is any mewner justifies the giving of this imetruction. it was simply 
& day at the xcon. After quoting the next inetrectian eounse) says: 
"This is ancther miertstewent of the law. It is beyond the eriter's 
Comprehension upon what theory the Honoreble Trial Court gave such an 
instruction.” It is obvious that such am argument is entirely in- 
(mificiat. If eounnel was of the opinion that any of the instruc- 
Was wrong, the particular obj«etion should be pointed out. To 







that an imetruction is « uisstatement of the law does net raise 
f question Ser us to decide. Where the law is said: to have been mis- 
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stated it should be pointed cut wherein the misteke lies, 
Upon s careful consideration of the amtire record we ure 
of the opinion that the fudgmen. of the Municipal court cught not te 
_ “be disturbed, 
The Judgeent cf the Sunicipal court of Chiecnge is 
affirmed. 
3 APYLREED. 


MeSureiy, *. J., and Katchett,J., concur. 
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BE, JUSTICES O'COBNOKR DELIVERED THE OPINICN OF THE COURT, 

Plaintiffs, real astate brokers, brought sult against 
Joseph Vechselblatt asd “Garry Listte te recever $1410 claimed te 
be 4ue them for ebtaining a purchaser for a certain piece of 
property located in Chicago. Plaintiffs dicmissed the suit as to 
Joseeh Veckselblatt aud an amended statonent ef claim wae Pilea 
aagsinet the other defendant. at the clase cr the pleintiffa' ease 
there was a Airested verdict in favor of the 4afendant, and the 
Pleintiffs appeal. 

Plaintiffa' evidence was to the affeet thet they were 
Fel esteta brokers ond care in contact with the defendant, whe 
owned a certain piece of preperty in Chicago end Listed it with 
Plaintiffs for ssle; that olaintiffs obtained a proepective pur- 
chaser and negotiations were nad; that finsliy the defendant sold 
the property to plointiffs' customer for $47,000; that plaintiffs 
Were entitled te the regular real estate beard commiseion ef three 
per cent, or 31416. 

One of the plaintiffs gave testimony to the affect 
that on March 135, 1925, he went to the defendant's office and 
teld bis thet he had talked with defendant's father, in whose name 
the title te the property was of record, about eseliing the prop- 
erty; that the father stated that defendant, hie eon, owned the 
property; that the defendant etated to the witness that ne owned 


the property and that it was for sale; he further testified, 
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"With reference to <nv prices, "6 agreod that I was to sek $534 800 
but he asid he would take a semller priee ‘or it, wmd that Af he 
get $51,000 for it he would pay me « comminsion;” tist the witness 
again saw thse Aefendant about two weeks later aii told hin he had 
Louis -cldberg, te whom the witness had shown the property, as oe 
prospective purchaser; that Joldberg ned offered $49,500, which 
offer the fefencant refuced, “ie colt be wealdn't take it, he 
wanted $80,000, and then I eculd have te get wy oerwiveion in ad- 
@ition to that, eo the price would be $52,060." On cross- 
examination witacse testitied: “At that firei meeting, thet 1 get 
the lieting (ei tia property) he 4idc't tell me that ceovedenton 
would only be paid if he recoived 52,000 from *he sale of the 
preperty. Ee told me that be conmissicn would be oald uslome the 
gue ef $50,000 net was ebtmined.” So further testified that he 
sar the devendamt a number of Siuer Shervafter ant teld him that 
the property wae going doen an4 that he weuld have te sell it for 
less; that about August 10, 1925, he agein sow the defendant an¢é 
testified, “if 1 au not mistakon, the purchase price diseusse@ in 
August was $49,000. It ran leno than the previous offer, *** * 
And that “He tol4 me the offer was rot stceptabie.* 

Geldderg, called by plaintiffs, testified that in 
March, 1926, ne bought the property for $47,000, nenotiating 
directly with the defendant; that defendant's father gave the feed 
te the property. ‘There is other evidence in tie rocord tending to 
shew further negotiations by the pinintiffs before the sais, but 
we think it unnecessary to refer to it. 

Defendant's position, which the trial court sustained, 
Was that rhen he liated the property with the plaintiffs a apecial 
Sgreement was entcred into, whereby the plaintiffs rere to find a 


‘purchaser for the property which would net the defendant $20,000, 


that since the evidence shows they di4 mot mest the terns of 
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the contract, they vere not entitled to any comaieeion. In 
Rees v. Snrusnee, 45 Ill. 308, urnett v. Potter, "4 Til. 499, 
and Xeull _v. Pasfield, 220 Dll. app. 1, it is meld inet a real 
estate agent is not entitled to commissions where sis contratt 
with the orner of property provides that he ile te ebtein a pur- 
chaser whe ill pay a net tum to the owner and he feile te de me; 
that where he submits @ purciaser whe buys the property at a less 
figure fron the cuncr cireet, wac ie guilty of no fraud, the 
broker iv nol whtitied te & comineion. 

Plaintiffs in their reply briefs contend that the 
Fule ammounced in the autsoritics above cited ie not applicable 
im the instant casé becuuse, while it anpeare that rhen the 
property was fires liatied wits tae plaintiffa and they vere 
authorized to find a purcaaser for a price that would net the 
omer $56,600, yet this was later modified by the faet that there 
were further negotiations wieraty the jefendant agreed te sell his 
property for leas than $50,000. If the evidenae sustained 
eounsel's contgition, there would be rainh force in it; mnt wa 
have above set forth the substance of the evidenee, from which 
it appears that 4éfendant did not agree to accept $49,000 for the 
property but, as one of the plaintiffe tertified, whem ouch offer 
wae made to him defendant oid the effer vee net saceeptehle,. 
Plaintiffs, having had a speeisl sgreement with the defendant ae 
te their commission and not having ebtained a purchaser in ace 
cordance with their agreement, were entitled to ne commission, 


It therefore follows that the court was correet in directing a 


verdict {n defendant's favor. 


The judgment of the Municipal court of Chicage is 
affirmed, 


AVFIRNED. 
MeGurely, P. J., and Matchett, J., concur. 
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PiLLias#g 5, RUSGRLL, Comsiscioner 
of Bolice of tae city ef Chicago, 
agoellant, 





BA, JUSTICR MATCHETT DRLIVARKD THK GOPINIGE GF THE COURT, 


Tuis asveal by the Commiscstener of Pelice of the 
City ef -nieage ie Trem an intevlooutery order shics enjoins hina 
frou isterfering with the exhibition of a phoetoplay entitled 
“Party Cirl.* Compiaimant has not appeared in thin court to dee 
fend the erde? sutered. 
the bili for injumetion was filed Seren 15, 1930, end 
it avers that the compiatuant te « corperation organized ander the 
laws of hee York aid engages in the business of producing motion 
pietures for the purpoee ei exhiritien; that it produced the 
pleture is eucetion for ihe purpose of diepiaying the same in 
motion picture theatres; that tuere ie in ferce od effect in the 
Gity of Chicage as ordinance whies makes it unlerful for any firm 
@F eorporaticon to publicly exibit a motion picture in the city, 
er to lease of trauater, or otaerwise put inte cireulation, any 
motion pieture fer the purpose of exhibition within the city 
without heving firet secured a permit therefor from the euperin- 
Sendent of police. ‘the bill sete up verbatim seetions 2768 and 
27as of tue Chieago Bunicipal Code, being the ordinance in questian, 
, Whiekh directs that the permit shall be granted unless the picture 
_ “Ras objectionsble features. the bill alleges that the picture 
1 @enforned to the recuiresents of the ordinance but that defendant 
’ Fithout juet cause refused to iesue the permit, 
It also avere that complainant made e contrast to 
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exhibit this picture at one of the theatres of the eity but that 
theatre owners feared te exhibit the picture because ef threats 
made by the SCommingioner te revoke the lieenee of any theatre 
exhibiting e picture without having first secured a persxit. The 
bill slieges that by reason of these threats compiuiment wil) 
suffer great less unless the injunction is granted, 

The etery and plet of the picture, as set ferth in 
the bili, deal with certain alleged custome m4 preetices of 
businese institutions and industrise in connection vith entertaining 
buyers ed providing them with extertainment, aid the pleture de- 
piets the nedius *vhereby such eatertainmsent is ebtained. 

Defendant filed a general desurrer to the bili, but 
the court overruled the decurrer, granted leave to file on enawer 
ema ordered thut the texporary injunction agsinet defendant lesue 
ae prayed. 

The injusction ssould net have been granted, It has 
Deen held that the City Kes rover te enact such ordinences as the 


ome here wet up. JSingk vy, City of Ghicmgs, 259 Til. 281; LLever 
Barzet Kisaners v, City of Uuiesge, 523 ILL. 368, 


It is aleo #@11 settied that the remedy for a wrongful 
Pefusal om the part of the euthorities te issue « permit in euch 
@ase is by mandasus and not by vay of injunction. it wae se held 
ae to a bullding ordinance im Grace Churgh vw, City of Zien, S00 Ill. 
B13; as to an ordinance regulating the laying of railroad tracks 
te Pistsburch, Ft, Yame & Cricnso Ry, Co. v. City of Ghieao, 159 
‘TAL. 369; as to o perwit for a saloon license in City of Ghicsgo vy. 
Q't¥are, 124 Ill. App. 290, and as to motion pictures in Vitegrash 
 Ses_v, Sity ef Chicago, 209 I1l. App. Bl. Ghicage Public Stock 
: 148 Ili. 372, is also in point. 
The order “ill be reversed. 










RAVERGED, 
Ly, F. J., and O'Connor, J., concur, 
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MR. PRESIOLAG JUBTICON WILSon delivered the oOpanion 
of the court, 

Josephine Nolan, Complainant, filed her will for 
Givorce and accounting against John J. Nolan, defendant, Later 
®m amended bill was filed, to which defendant filed his answer, 
together with hie eross-bill and dater his supplemental oross- 
ball. The prayer of the bill for 8n sccounting is not involved 
in thie proceeding. The amended bill charged cruelty on the 
part of the defendant. The erosa-bill as anended and the 
Supplemental cross-bill eharged the complainant with adultery, 


The chancellor found the issues in favor of the 
eross-complsinant on his crese-bill and ageinst the complainant 
on her amended bill of Compisint. The amended bili of .oompleint 
was dismissed for want of equity and a deoree entered in favor 
ef the Sroess~complainant, finding Josephine wolan guilty of 
Sdultery, os charged in the orose-bill aos amended snd supple- 
mental cross-bill, awarding the custody of the children to 
the eross-complainant, and dissolving the bonde of u«trimony 
between John J. Nolan and Josephine, his wife. yrom this 
_ deeres complainant Josephine Solan prayed an appeal to this 






The testimony is voluminous, 4 large number of 
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witnesses testified on both sides. Wo useful purpese could be 
aocomplished by aetting out the testimony in detail. ‘here 
ie ample evidence in the record in support of the finding of 
the ohanceiior thet the complainant and crose-defendant wae 
guilty of the charge of sdultery. 

In 1921, the crose-defendant was oewend ena 
with one Louis Vimarusti, under such circumstances «s would 
plainly indicate misconduct on her part, After thie event 
the parties iived together with full tnovledge of this «ffair. 
In 1926 and 1927, the crosse-defendant conducted berself in 
such « wanner with one James Barrone, that the only inference 
that could be draen frow such conduot eas thet she was guilty 
of the charge of adultery, as set out in the cress-bill filed 
in the cause. 

The chancellor heard the evidence and saw the witnesses 
and was in 2 much better position to weigh their evidence than 
this court would be, The findings of fact of the chancellor, 
under such circumstances, chould not be disturbed unless palpable 
error has been cowitted. 

The Supreme Vourt of this State in the case of 


Zimmermon v. Zimmerman, 243 111. 552, saya: 


"The chanceller saw the witnesses and heard them 
testify and was in a such better position to determine 
their credibility then we are. A court of review will 
not disturb the findings of fact of the chancellor 
under such circumstances unless it is apparent that 
olear and #03 Tide 480 error has been committed. Ve 
; I 3 Ill. 480, and cases there cited; 
sth 


zak id. 
dhe i 
v. Davin 23 id. 









The testicony in regard to cruelty om the part of the 
defendant, was conflicting. The weight of the testimony, under 
be such Circumstances, was peculierly within the crovinee of the 
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- 3<- 
ohancellor who heard and sew the witnesses. He see no reason for 
disturbing his finding on this issue. 

No error is sacigned te the rulings of the trial 
court, 28s to the admission or exelusion of testimony, 

The only proposition of ia» urged ae a ground for 
reversal is that the chancellor was without suthority to hear 
the proceeding and had no jurisdiction to enter the decree. From 
the record it appesara that the chancelior was « duly elected 
judge of the Sirouit Court of the sixth judicial cirouit of the 
State of Iilino’s. The piscite in the cause showe that he wae 
holding court in Cook County at the time of the proceeding et 
& regular term of the Superior Court of Cook Jounty, held at 
the court house in the County of Sook, by request of the judges of 
the ssid Suverior Court. From this it would appear that the 
Honorable James S. Baldwin, who pre@ided .t the hearing of this 
Gause, did so by reason of a request of the judges of the 
Superior Court, in which sourt the ozuse wes tried. 

Ghapter 37, Par. 103, Gahili's lliinois Revised Statutes, 
1929, wovides that judges of the severel Circuit courte of this 
State aay interchange vith each other and with the judges of the 
Superior Court of Cook County. the practice of requesting judges 
of other circuits to sit in Cook County has been in foree for a 
number of years, by virtue of the statutory provision referred to, 
Be see no force in the argument that the trial judge was without 
jurisdiction to entertain the cause. Yojtek v. Horan, 245 il. 
App. 362. 

Tow the reasons stated in thie opinion, the decree of 
the chancellor of the Superior Court is affirmed. 

DECREL AVPFIRBED, 
RYAER AUD HOLDOM, JJ. CONCUR, 
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MR. PRESIDING JUSTICE WILSON delivered the opinion 


of the court. 


This ie an appeal from = judgment rendered in an 
action on the case in the Superior Court of Cook County, in 
favor of the plaintiff, Marion Wertheimer, end ageinst Ayan 


Bros. Cinder Company, a corporation. 


Plaintiff was struck and injuréd by « truck claimed 
to have been owned by the defeniant, Kyan Brose. Cinder Jompany. 
The weight of the testimony and the amount of the verdict are 
not discussed in the brief, but it is urged as « ground for 
Pevereal that the trial court erred: lst, in refusing to grant 


_ Ryan Bros. Cinder Company © continuance when anid cause was 


Feached for trial; 3nd, in failing to allow the defendant the 
Fight to file « special ples, denying ownership and on additional 
plea of nul tiel corporation; 2rd, in refusing proper testimony 
on the part of the defendant; and 4th, in giving the jury improper 
instructions. 

The third ground urged as reversal, pertained to the 
offer of the defendant to prove that Ayan Bros.Cinder Company 
“aaa mot own the truck which csused the accident. The action of 
trial court in refusing this testimony «ns proper, if its 
! in denying the right to file 2 plea of non-ornership was 
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The same is true of the fourth ground for reversal in 
as auch as it was an instruction to the effeot that tre defendant, 
by its pleadings, admitted possession and control of the truck 
in question. 

There appears to be but tro questions presented to 
this court for consideration; namely, those involved in the 
first and second grourids for feverssl oecigned as error and 
argued in the brief. 


The record discloses that the original declaration 
made the Wiliiam J. Nyan Cinder Company, ® corporation, and 
Chicago Railways Jompany, * corporation, defendants to the 
action. An amended declaration subsequentiy filed included 
William J. Ryan, Sr., a8 an additional party defendant. The 
amended deciaration, shen filed, contained the name of Ryan 
Bros. Cinder Company, a corporation, as defendant. This last 
defendant was made a party vithout leave of court but entered 
its appearance and filed its plea. Any error thet wight heve 
occurred by reason of the additional party defendant without 
leave, was cured by the filing of its plea. Additional counts 
were subsequently filed, to vhich the William J. “gan Cinier 
Company, ® corporation, filed « plea of the generel issve and 
special pleas. The Ryan Bros. Cinder Company, « corporation, filed 
& plea of the general issue only. The cause was dismissed for 
want of prosecution, but regularly reinsteted and was reached 
for trial in its regular order upon the trial call. ‘hen the once 
was ealled for trinl, counsel for the defendant, Ryan Bros. 
Ginder Company, & corporation, asked leave to file special pleas 
q denying ornership and operation. This motion was denied, and we 








believe properly so. At this time the plaintiff was 22 years of 
age and no longer « minor, and the statutory period of limitations 


.* 


: had expired. All defendants except Ryan Bros. Cinder Company 
ve been dismissed out of the proceeding. 
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The ownership of the truck was a question whtch 
was well known to the defendant and « matter of conjecture 
to the plaintiff. It raises no hardship to require the defendant 
to deny ownership by a special plea and thus sfford the plain- 
tiff an opportunity to seek further in search of the real owner 
of the instrusentality which caused the injury. The right to 
file such a plea after the statute of limitations hed run, 
would cause an irreparable injury to the plaintiff, and defendant 
should not be permitted to stand bg until that period of time 
had expired and then surprise the plaintiff by denying ownership. 


We are cited the case of Clark v. Wisconsin Central 
Ry. Coe, 261 Ill. 407. That case, horever, is expreasly 


distinguished and the rule established in Muelier v. Mayes, 
321 Ill. 275, where it was held that « plea of general issue 
does not put in issue the question of ownership nor possession, 


but thet such fact must be raised by a special plea. 


It is also urged as a ground for reversal thet the 
court erred in not granting defendant « continuance when the 
cause was reached for trial. fhere was no written motion nor 
affidavit in support of the same. It was stated in open court 
that the continuance was requested because of the absence of 
certain witnesses, There does not appear in the record, hovrever, 
anything showing whet the witnesses would testify to if present, 
nor any affidavit nor statement in support of the fact that they 
were material witnesses and that the defendant could not safely 

7eed without them. 


The Practice Act, Chapter 110, Sec. 62, Gahill'’s 
“utes, provides for the manner in which an applica- 
‘nuance shall be made and upon rhat ground it 
4s Under this section, a motion for = continuance 
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should be supported by an affidavit by the porty acking for the 
continuance, showing due diligence end the faet or facts whieh 
would be proven by the witness. There wos no compliance with 
this seetion of the Practice Act on the part of the defendant. 
There was nothing before the triel court en which it could grant 


a sontinuence, and there is nothing before us. 


It is argued that the court should have eranted a 
continusnoe because of the fact that there were new counsel in 
the case, but there is nothing in the record showing how long 
they had deen retuined, nor does it sppvear thet they hed no 
knowledge of the facts. fhe motion for leave to file = ples of 
Bul tiel corporation was properly denied, fer the reasons pointed 
out in that part of this opinion dealing with the question of 
the right to file a plea of non-ownership. A pies of this 
character should be filed at the enriiest opsortunity in 
order to provide plaintiff with an opportunity to correct hie 
pleadings and supply « proper party defendant. 


We see no error in the ruling of the trial court on 


the questions presented here for consideration. 


For the reasons stated in this opinion, the judgment 
of the Superior Court is affirmed. 
JUDGMENT AFFIRMED. 


RYWER, J. CONCURS 
KOLDOM, 3. NOT “PARTICIPATING. 
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BYRT SCHREIBER, 





Appellee, ) 
) IRGUIT COURT, 
Ve 
ABE COHEN, COOK COUNTY. 2, 
Appellant. f 54 9 


Opinion filed May 14, 1930 


MR. PRESIDING JUSTICR WILGON delivered the opinion 


of the court. 


fhe bili of exceptions in this cause was stricken 
on wotion in accordance with the rule announced in Mokay v, 
The Peopie, 145 Ill. App. 277. e are not asked to reverse 
because of any error spparent on the common Ine record. There 


is, consequently, nothing before this court for consideration. 


For the reasons stated, the judgment of the Circuit 
Court is «ffirmed. 
JUDGMENT APFIRMED. 


RYWER AND HOLDOM, JJ. OOKOUR. 
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P 
ALBERT PICE & COMPANY, APPEAL FROM 
a corporation, 





(Pleintiff) Appellee MUNICIPAL COURT 


Ve 
OF GHICAGO. 


25'7 1.4. 640! 


Opinion filed May 14, 1930 


QHICAGO TRUST CONPARY, 


(Defendant) Appellant. 


MR. PRESIDING JUSTICE WILSON delivered the opinion 


of the court. 


Albert Pick & Company, ® cor orationg plaintiff, 
filed its st«tement of claim charging that on August 25, 1927, 
the defendant, Chicago Trust Company, undertook and prowised 
in writing to pay the pleintiff $9,500 when it, the plaintiff, 
had laéd certain carpets for one Arthur #. Dickingon at 
4815-4645 Belle Plaine avenue, Chicago; charges that the esid 
plaintiff laid esid carpets for the seid Dickinson and that, 
although requested so to do, the said Dickinson has not paid 
the balance due, smounting to $3,867.02. Charges that it 
presented its ciaim to the defendant, in sccordance with the 
agreenent of the defendant to pay, but that saad defendant 
refused and still refuses to pay the belence of §3,090, together 
with interest et five per cent from August 9, 1978. 


The defendant filed ite affidavit of meritea, setting 
up & certain agreemen$ dated August 25, 1927, under the caption, 
“Dickinson Loan #11549, 4615-45 Belleplaine Avenue", which 
provided that the defendant had set «side ©9,500 for the payment 
Of said carpet after the some had been properly laid and subject 
te the approval of the engineers and the defendant who would 
{inspect the job when completed. Defendant further charged that 
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*fhe plaintiff did not iay the carpet stipulated in the said 
contract made by and between the ssid Albert Pick and Company 
end the said Dickinson, and avers thet its engineer in its said 
agreement mentioned did inspéot the said job and did not and has 
not approved of the said carpet as laid.” CGharges further that 
Albert Pick & Company rerranted that the said carpet would be 
of the material and quality as the sample exhibited and would 
warrant the carpet for a period of at least three years, mt 
that the said carpet is inferior in quality and has not lasted 
six months. 

An examination of the affidavit of merits discloses 
that the defense is a positive defense of warranty and the 
failure of the plaintiff to comply with the representations 
and warranties as set out in the affidavit of merits. Under 
this defense the burden vas upon the defendant to prove the 


failure of the plaintiff to comply with its agreement. 


It is insisted on behalf of the defendant that under 
the effidavit of merits, there is a general denial of the laying 
of the carpet, but as to this we eannot agree. In the first 
plece the affidavit charges that the plaintiff did not iay the 
carpet stipulated in the said contract and, in the same breath, 
charges that ite engineer inspected asid job and had not approved 
the same. The words, "did not lay the carpet stipuleted in 
said contract" evidently refers to the fact that the carpet vas 
daid but not laid in accordance with the warranty. This averment 
was not a direct positive denial of the fact that the carpet was 
laid. 

The defendant introduced no évidence on its own behalf 
on the trial of the cause. The cause vas tried before the court 
without « jury, resulting in» finding in favor of the plaintiff 

_ dm the amount of $3,100 and judgment was entered upon the finding. 
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From that judguent this appeal is perfected, 


The testimony as to the inying of the carpet is not 
Clear, but there is sufficient from which it can be gathered 
that it was, in fact, laid. 


Myron 0, Litt testified ss to the condition in which 
he found the carpet at the time he visited the premises. &. 


A. Sraun, another vitness, testified to the sume effect. 


Arthur & Yickinson, on whose behalf the work was 
done, identified four certain documents: The first, an estimate 
as to the cost by Albert Fick & Company; the second, specific- 
ations by Albert Pick 4 Company; the third, an order on the 
Chicosgo Trust Company in favor of Albert Pick & Gompany, signed 
by himself for the belance due; and the fourth, « letter to 
Albert Piok 4 Company, steting therein that they would find an 
order enclosed for the sum of #6,500, which the said Albert 


Pick & Company were to credit to Dickinson's secount. 


There was some additional evidence in the record 
in regard to 2 demand mde upon the trust company to pay, to 
which objection was aade and the admission of which was assigned 
as error. The cause having been tried by the court without a 
jury, it is presumed that the court acted only upon such evidence 


as was material and competent. 


We are referred by defendant to the case of American 
Bard Rubber Go. v. Hore, 289 Ill. 431, in which it appears that 
the court held that even though the defense was a guaranty, never- 
| the-less, there appeared to be in the affidavit a denial of the *.. 
@llegation of the statement of claim that the work was done. 





The onse at bar, however, is distinguishable in that 
_ the affidavit of defense does not contain, ss already pointed 


= pit 
shagostrey of Lacqgs etdt anes 


don ef toques off To Salynl oe of a8 qaonis esd a” CaN i abe 


hetedieg ot ave $2 doidw mot? taetort tun ak oxedd ud taste 
sbted stent a sae tk tods 


UR IMSS, AB peal 

doit nt MOLPLovww ast of ef bethiseod F224 oS ROTNE. Ovngtha 
 \wentnexe wit bettaay en wuld eft. te faqzee edt beuot. od 
eetie smb OM Se VEETeer ,eeent be tedtous AUSTE oA 


ctw dxow vat tiated ceeds so .mountdell “WW seaeua”*? 


otanive? aa texte eff set eonuoeh aletzes suet bettitacs) ‘eden 
-oitiosge ,bamesn ode (ysqannd a a02% ‘gundia ya tRo0 ont of es 
odd ae tehte ae yout ods iyanearet 4 a043 ‘trodia W anott # 
| homie .yoaguet & Aett freee te ‘xovet wa waagmed test ope / 
oo tmagtel « aft weet ad? S08 oe oonaked ond sot "Sboandd es 
as batt bivox qudd tact civredt gnateds " pymeqmod 8 d084 deegLA 
tradia bkeae od@ Aoiste .008,89 Yo ave adé tot bosoloas ‘xebt0 
staweons e'apantsode of Pibeto of ees yRequed & dol 





al 
t +) te 


buono waft nd ‘seaebive eae kF Lb a amon ew ered 

of .VGr af Yomemeo faut ant aeons ob oa baameis a or ‘broyss mt 
Peagines eer doinw Yo sotnadmbs arte bas oben ear ‘mohsoetde’ delan 

| « tuodtin tiyoo ene ye be lsd w90d yatvnd sayno oft . tote es 
eonehive dogs aoqu tine bet on txe00 od tadt benuests wk et ¢ et yetwt 


s#no2 eamoo bee tonsa naw we 


nian 
aeoimens to cease S4¢ of dmebasteb vd soumniniedianii bhnd 
todd drivtqe 94 dpide at «Lod whit O6T one «v.22 zeddyl faa 

“raven ,Yenetmrg & aew beneteh adv dgwodt aeve sed? bled treeg ede 

it od Te Lokeed o #ivabixte odd m2 od of Me streongpeaye nod 


“2f & a 
oon gaat as sidedotugatvend | a asove ned 
yo vy we bey Lie | 


pisihnitinn ‘wheeska -< a ied oo 





wv 
5 





-te 
out, 2 direct positive denial of the iaying of the carpet, but 
only that it reas not laid in the manner stipulated in the agree- 


ment. As stated, this ~as a matter of defenge. 


Aa we have already said, there is considerable 
ambiguity in the record, but thie court is inclined to believe 
that there is sufficient vased upon the evidence and the plead- 


ings to warrant an affirmance of the judgment, 


For the reasons atated in this opinion, the judgment 
of the Municipal Court ie affirmed. 


JUDGUENT AFFIRMED. 


RYNER AND HOLOOM, JJ, CONOUR. 
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HARTFORD ) 
RAILAOAD COMPARY, a JOrporation, APPEAL PR! 
“Appellee, 
) WURIGIPAL coraT 
Ve 
®. , « COONEY and e B. KORSHAK, oF GRIGAGS. \ 
Doing Business as COCREY & KORGHAK, ar 
Appeliant. pmweré J ies U 4. | 


Opinion filed May 14, 1930 


WR. PRESIDING JUSTICK *1LS0H delivered the opinion 
ef the court. 

Piaintiff, New York, Hew even and Hartford Ssilroad 
Company, = corporation, filed its claim in the Hunicipsl Jourt 
against the defendants, #. P. Gooney ond Tf. 5. Korshak, doing 
business as Gooney & Korahak, charging that *defendents rere 
the legel owners and holders of « bili of lading for a ship- 
ment and the property constituting the same, consisting ef 
& carload containing 875 baskets of spinach * * * ehipned 
from 4ustin Texas, on the 22nd day of M arch, A. 3. 1926, * * * 
consigned to 5t. Louis, Missouri, and * * * recognigned ond 
diverted to lew linven, Connecticut, and again * * * reconsigned 
and diverted by the defendants to Frrovidence, hode Island, 
and agnin * * * reconsigned and diverted by the said defendants 
to Boston, Messachusetts, and that said shipment was transported 
ee herein alleged and set forth.” 


Charges that the freight, reconsigning, diverting and 
icing charges were (406.98; that demsnd and request for the 
payzent thereof had been mde upon the defendants, but that the 
eccount has mot been paid. 


Judgment by defeult was entered for want of appearance, 
March 1, 1929. ‘This judgment was vaonted on motion of defendants. 
‘Time te file affidavit of merits was extended ten deys from 
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@arch 25, i929. Time to file affidavit of serites wee again 
extended ten days from Aprii 8, 19°93. Judgment wee entered by 
default for want of an affidavit of merits, Pisintiff s« 
damages were assessed at the sum of £406.98, and judgment was 
entered on the finding. Hay 21, 1929, defendants moved te 
vacate said judguent shich was denied end this appeal teken. 


in Support of the motion te vacate the judgment, the 
attorney for the defendents filed his «ffidavit, stating that 
on the dey judgment wae entered he war engeged in a federal 
matter (of what kind he does not state) and could not be present 
in court to present his sotion for & continusnce. further 
states that he wea unable to find the files beonuse the shipment 
had been the subpgect of two other law svits; atatea further that 
he, the affiant, has no Knowledge as to whether this shipment 
was ever delivered by the slaintiff te the defendants. 


The etatement of cleim in a previsus suit between 
defendents and the Hiesouri-Kansee-Texas Mailroad Company of 
Texas in regard to the same shipment, in # suit started by the 
defendants here, charged in effect that the goods were go 
improperly transported thet they were wholly iost to the plaintiff. 


It is sagght to reverse the judgment on the ground 
that the statement of claim filed in this action fniled to state 
@® oause of action because it did not charge directly, delivery 
to the defendants. 

The affidavit filed in support of the astion to 
Vacate the judgment did not state that the goode were not 
received by the defendants, and the court had the right to take 
Judicial notice of its own records and to consider in that 
Gonnection the facet that defendents jad themselves started a suit 
te recover damages against a previous company beesuse of the fact 
that the goods were destroyed and undeceptable to the defendants. 
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We do not wvelieve, however, that the statement of claim 
iteelf is insufficient. Chepter 498, seetion 40 of the tunicipal 
Court Act, Cahiii's Hevised Statues of 1929, rovides that in every 
case of the fourth class, the etatesent in an action upon a con- 
tract expressed or ispiied, Shall consist of a stetement of the 
account or ef the nature of the demand. It is provided further 
under said section that if the amuit be for a tort, it shall 
consist of « brief statexent of the nature of the tors and such 
further information ss will reasonably inform the defendant of 
the nature of the case he ia oslied upon to defend. We ere re- 
ferred by oumneel for plinintiff to the cease of Giliman ¥. Shicago 
Railwsys Go., 268 iil. 305, and other oases, on exominstion of 
which discloses that they were actions in tort. the courts re- 
quire more particuisrity in actions of such « character than is 
required in actions on « contract either expressed or implied, 


Gapitel State Savings Bank v. inggon, 755 Lil. App. 478; 
BeGiumn v. Gilieapie, 227 I}l. Avo. 400. 

The statement of claim filed in the present suit was 
sufficiently broad. It stated the grounds on which the claim wae 
predicated, uch a stateuent is not required to have the certaint: 
of pleading at common law. In the case at bar the question was no' 
raised on « motion to etrike, but after default and withoat a 


denial of the delivery. 
The trial court properly denied the wotion to vacate, 


partioularly as the affidavit showed no diligence on the part of 
the defendants. fhe position taken by the defendante that the 
delivery should have been made within three years, oannot be 
Faised on a motion to yvieete the default, as it is preperly « 
matter in abatement and would have been considered if properly 
and rensonably presented. 


We find no reason to disturb the judgment of the trial 
court. ' 

For the reasons stated in this opinion, the order of the 
Municipal Court denying the motion to vacate the judgment, is 
i SUOGMENT AFFIRMED. 
_RYWER, J. CONGURS, — HOLDOM, J. HOT PARTICIPATING. 
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APPEAL FROM 


v. GINOUIT GoURT, 
GORA K. IVES, 
COOK COUNTY. 


(Defendant) Appellant. cy & > A a 
Opinion filed May 14, 1930 


@R. PRESIOING JUSTIC“ WILSON delivered the opinion of 
the court. 

Plaintiff, tva Fitch Dunne, obteined a judgment on a 
lease by confession, for rent in the amount of £550.00, ayninet 
the defendant Cora 4. Ives. The defendant filed her motion in 
writing, asking to heve the judgment by confession vacated and 
defendant be given leave to plead. In support of her motion 
two affidsvits rere filed, the first of which was signed and 
subscribed by the defendant. Among other things, it is etated 
that the rent wna paid for each month up to December, 1928, 
and that the adopted course of desling during the months prior 
to December was that the rent was paid on or about the 15th of 
@ach wonth or thereafter. The affidavit filed on behalf of 
the defenicnt by Saragret ives, a daughter, charges thet she 
wes advised by plaintiff's counsel thet a lease wna made prior 
to the middle of December, 1928, to snother tenant. 


The rent for which judgwuent was confessed, 90 far as 
we are able to ascertain from the abstract filed in said cause, 
is for the monthsa of December, 1928, January, february, waroh 
and April of 1929, less such amount ae hdd been collected from 
the new tenant. 

While the affidavits in support of the motion are not 

 &8. @efinite and certain in their allegations as they could be 
‘never-the-lees, it avpears that, by a course of desling, 
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the landlord had wavied s strict compliance with the terms of 
the lease and instesd of insisting upon osyuent on or before 
the first of each month, had scquiesced in the prysent of rent 
en the middie of each month. If this were a fact, and the lease 
to the new tenunt ese made before the i5th of December, 1928, 
without « notice by the lanilord that he required strict con 
pliance with the terms of the lease in regard to the payment 
of rent on the first of December, it might under the cirounstances, 
amount to 1n eviction. This would be a feet to be shown by the 
evidence which should be considered by the trial court fer the 
purpose of ascertaining whether the ourties, by their conduct, 
had waived strict compliance vith the terms of the lense. 

It is insisted on beheif of the plaintiff that the 
cause should be dismissed because the bond.in the case was approved 
by a judge of the Circuit court, other than the judge before whom 
the confession of judgment wee had. No motion to dismies for 
insufficiency of the bond was aide in the trisl court or here, 
nor does the abstract show by whom the bond was approved. It is 
against the policy of the courta of thie State to dismiss the 
proceeding for insufficiency of theappeal bond, but it will aid 
in the procuring of « better bond when « proper motion ie made 
for that purpose in the suit. The bond in this ease was approved 
by a judge of the Sirouit Jourt, but not the one before whom the 
proceeding was had. e see no objection to this proceeding, 
particularly in view of the situation as set forth in thie reeord. 


For the reasons stated in this opinion, the judg- 
ment is reversed with directions to vacate the judgsent and 
grant the defendant lenve to plead. 

JUDGMENT REVERSED WITH DIRECTIONS. 


HOLDOM, J. HOT PARTICIPATIAG. 
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KE OWARD J. AUNT, | \ # APPRAL FROM 


| at 
(Plaintiff) \ppeliee, 
< SUPERIOR COURT, 
Ve 
MONIKA BELL, COCK COUNTY. 


(Defendant} Appellant. : A ‘1 
fee! ! 2» US 
Opinion filed May 14, 1930 


WAR. PRESIDING JUSTIGK WILSGN delivered the opinion 
of the court. 


This cause has been consolidated with general 
Buaber 33880, and involves the same questions decided by this 
court in that action. 


For the reasons stated in thet opinion, the order 
of the Superior Court in this osuse is reversed «nd the cause 
remanded for further proceedings not inconsistent with this 
opinion. 


ORDER REVERSED AND 
GAUSK AZMANDED,. 


RYHER, J, CONCURS, 
HOLDOM, J. WOT PARTICIPATING. 
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BY, I8G., APPEAL FRO 


GRUVER SAWUFACTURING 30 ) 
a Corporation, wt ) 
) 
(Flaintiff) Appeiiee, ) 
MUNICIPAL SOURT 
Ve 
I. GOLGBERG ELECTRIC COMPARY, a OF CHICAGO, 


Gorporetion, 

(Defendant) Apveliant. 
2571.4. G4}! 

Opinion filed May 14, 1930 7 

BR. PRESIGING JUSTICE *1LS08 delivered the opinion of 
the court. 

Cruver Manufacturing Company, Inc., % corporstion, 
Drought its action in the tunicipai Geurt of Chicage 2s an 
action of the first class sgainst the defendant I. Goldberg 
Electric Company, 4 corperstion, cleiming damages for an 
alleged breach of contract. The onuse was heard by the court 


without « jury, resuiting in « finding in favor of the pleintiff 


and sssesaing damges in the sum of °4,726.58. Upon this 
finding judgeent was entered and thie appeal prayed and allowed. 


The pleadings upon which the cause wens tried consisted 


of on smended statement of claim, an affidavit of werits filed 
by the defendent and « ples of set-off. Ko proof wae introduced 
in support of the ples of set-cff, nor is any error urged in 
the brief of defendant based upon this plea. 


Plaintiff's claim is upon en alleged oral agreenent 
entered into between the pisintiff and the defendant sometine 
im February 1924. By this agreement, ss charged by pleintiff, 
the defendant, which was engeged im the eanufecture of radio 
sets, undertook to take from the plaintiff all ite seasons 
| Requirements for condensers, amounting to aporoximtely 15,090 
Bmumber. Plaintiff claims thet in discussing the terms of 
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the contrect, its representative stated to the defendent that 
in order to take care of this number of condensers, it rould be 
necessary for the pisiatiff to ourehese anterial, oke dies and 
go to Gonsiderehle expense preparatory to undertaking the 
manufacture of the article in question; thet in order te show 
the good faith of the defendant, the pléintiff required 
assurances on the pert of the defendant, and that thie rould 
be evidenced by an order for 1,999. This alee would determine 
what would be the cost. 

Thereafter, on April 21, 1934, the defendant gove 
its firet order for 1,000 25-plate condensers at £2.00 each, 
ae per sample to be submitted. July 8, 1934, the defendant 
g*ve its second eritten order for 1,000 23-plate condensers, 
subject to approval. December 3, 1924, plaintiff gave an order 
for 2000 35—plate condensere. These three orders were accepted. 


The order of April 21, 1924, «as accepted on terme of 
one per cent ten days, or thirty days net; the order of July 8, 
was accepted on terms, tro per cent tan days, or thirty days 
met; the order of December 2nd wae accepted on terme of two per 
cent ten daye, or thirty dsys net. 


After delivery, sone of the condensere were returned 
as defective, and were subsequently repeired and placed in 
proper condition by the pleintiff. Im May or June, 1925, the 
defendant discontinued the ousiness of samufacturing roadio sete 
and, consequentiy, had no further wee for the condensers. 


Plaintiff's case is based upon the failure of the 
defendant to accept the balance of the orders and for damages 
Sustained by reason of the failure of the defendant to fulfill 
ite pert of the contract, leaving the plaintiff with the stock 


om hands This stock, together with the dies, jigs, sesembling 
SS . 
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tools and swateriei, #28 purchased by the plaintiff for special 
use in the sanufacture of condensers te be taken by the defendant 
under the alleged seasonal contract. 


it is insisted on behalf of the defeniant that the 
orders were separate contracts in writing and that parol evidence 
gne not admissible to vary their torus. It is aleo insisted 
that no parol sgreeuent wes entered into and, further, that 
if it were it would be aubject to the Statute of Froude because 
it wae not to be perforsed within = yor. In support of this 
last contention thers was some evidence shoving that the redio 
business comaeneed in October ont continued until the following 
April and that the contract sisimed by the plaintiff, baving 
been aade some time in February, 1924, did not expire until 
April, 1925. ‘the answer to this last contention is that the 
contract might have been compicted within the period of one 
year after the agreement of the carties. Milis v. Hopp, 287 Til. 
375. In other words, aii of the required number of condensers 
aight have been ordered ond delivered prior to the expiration of 
the season in April, 1925. Soreover the breach by defendant 
occurred before the expiration of the time limit and the cause 
ef action accrued to pisintiff. 


The testiaony #3 to the oral agreement oF understanding 
between the parties appears to be besed upon the testimony of 
Proudfoot, the engineer representing the plaintiff, a graduate 
of Massachusetts Institute of Technology, and ther, en engineer 
in charge of defendent's radio departaent. 


Proudfoot testified that he was ouployed) the plaintiff 
im the management of the radio department; that he had « telk 
with Ther in the early pert of 1934 and later on or about the 
a Blet of April, 1924; that during these conversations Ther «aid 
: . were going to put out « radio set ané asked him if his 
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company could des$gn 1 condenser that would be satisfactory to 
them; that they wented the plaintiff te supply abl of their 
condensers, smounting to approximately 15,990; that he teld 
Ther the would recuire an order from them in order to show 
their good rill end make it possible for him to design a 
special condenser. They gave him the order on the 3lst of 
April, 1924; that he told them thet it would be « very expensive 
job making the dies and asvembling tools, snd thet it would not 
pay his company to do this unless they got a large voluse of 
business; that he toid Ther that the cayment vouid be teo per 
cent ten days, or thirty days net, and thst Ther seid thet eas 
O. Kej that he toid Ther he would have to heve defendant's 
totai seasons supply, and Ther then told hia the ordere of the 
defendant would awount to 15,000 « year. fTi¢ witness testified 
further that the condenser in cuestion ees wenufactured by the 
plsintiff in accordance vith specini specifiestions furnished 
by @r. Ther, usable oniy in sets saanufsactured by the defendant. 
Qhamges in the condenser were sade frou tine te time, as 
teatified to by the witness, at the epecisl recuest of the 
defendant. fhe witness testified that he was no longer employed 
by the plaintiff. 

Ther, 2 witness on beheif of the defendant, testified 
that be bad « number of talks with Proudfoot about the condenser 
end the manner in which it was to be wade. He testified that 
his company had trouble vith the condenser end that, in some 
" Gnetances, the condenser would pass stations through and others 
it did not, and that it did not tume in on stations; that he 
told Preudfoot that Ghey were having trouble with it end pointed 
out to him the defects. 

The court heard the testimony of these and other ©): + 4: 
witnesses, had before it 211 the documentary evidence, and found 
that there was an oral agreement between the parties for the 
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manufseoture ana delivery of the condensers by the plaintiff, 
and their seceptance by the defendsat as required during the 
radio seazon following the agreement. In our opinion there is 
sufficient provf im the record, en behalf of the plaintiff, 

to show that there was auch an understending between the 
parties. The court having seen ond heard the witnesses vas 
in a better position to pass on their eredibility thet ie « 
court of review. fe are not called upon to reverse the juig- 
ment of the lover court uniess it is swenifestiy against the 
reight of the evidence. 


We see no point in the sosition taken by the defendant 
that eseh separate order was 2 separate and distinet contract. 
These orders are consistent vith the theory of plaintiff thet 
the delivery of the total saount of the senson's requiresentes 
were to be accepted by the defendant ss recuired. these ree 
quirements rere evidenced by the different ordere issued from 
time to tise by the defend«nt. fhe ©synents were to be onde 
on the conditions named in the seveptance of the orders. The 
trial court found that there ese « seeting of the zinds of the 
parties es to the general oral understanding or agreement, that 
the plaintiff was to deliver and the defendent accept all ite 
requirements in the way of condensers for the following seesonal 
requirewents. 


The condenser appesers to have oeen built sccording to 
the special requirements of the defendant and te have had no 
general market vsiue. FPilsintiff's loss, 26 found by the trial 
Court, appesrs to have been based upon the balance due for work 
end labor in re-making certain condensers returned, and for 
raw @aterial for garts, «nd iabor in the snufecture of certain 
‘Unoempleted condensers on hand, slus the profit of the plisintiff 
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in the event the defendant had teken the compiete munbar of 
condensers ordered. No cisim wus silowed for anything more 
than the mumber of condencers ordered by the defendent. we 
sec no reason for distumbing the judyment. 


For the reasons atated in this opinion, the judgnent 
of the Municipeal Court of Chiesso, ig affirmed. 


SUOGRENT AF FIRSEO, 


RYNER, 3. GONCERS; 
HOLDOM, J. ROT PARTICIPATING. 

















neehcorscheniiens set Ps -rebte oxen 
rs ae serene 
‘ig a 


sas aif “ isd atta “i Ps Mt clic e 


Cte IS ae 
. “ ’ 
- = * 
ew im 
\ = e 5 
ae F, 
— 
tes 
< 3 
Z 2 aD EM 
1% 
ae 4 
4 
« 
i 
Ss \ " 
as 
* oy 4 & tak 
4 2 3p By 


oT i Senge phatase 
Mine Gy tae °o% ed ve at 1.2 a . sont 
ee Aes era ee: oe Paar + diene: gee. 


? 
. re 
‘ be, 2 
6 


erie oe 







- ll et af ee ab ieriet 4 


in ot Pe ae ee) 





33906 ; A ilawo 5 
HATTIE WOLFSON, < | 4 
if —T 
Plaintiff<Appellee 


APPRAL FROM 
v. MUNICIPAL COURT 


LOUIS RUPIN, do business 
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OF CHICAGO, 
ee RUBIN CONST! i108 net, 


2571.4. 647 


Opinion filed May 14, 1930 


Defendant-Appellent, 


HR, PRASTDING JUSTICE TILSOW delivered the opinion 
of the court. 


Plaintiff, Hettie Yolfeon, broucht her action 
ageinst the defentent, Lowis Aubin, doing business as fubin 
Gonstruction Sompany, in on action in damages, beerure of the 
feilure of the defendant, a contractor, to build a roof in 
@ pFoper en? workmenlike «anner on a bungrlow occupied by 
her ae a residence. Evidence wae introduced on behalf of the 
Plaintiff? showing that the roof, about treo years after it 
wee constructed, wae leaking badly. It Siso appersre from the 
testimony that it wae soggy «nc werped and part of it had 
Dlown off. There eas some attempt on the part of the defendant 
te show that this condition eas crused by unueuel etorms. The 
contract between the plaintiff «n¢ the defendent ens intreduced 
in evidence, from which it sopears thet the “eontractor sgrees 
to furnish five year guarentee ov the roof." 


It ie insisted on behalf of the defendent that 
there is only one question in the case, nemely, that the 
Cleuse in the contract does not amount to ® guerentee,. 
Independent of this cleuse, there is sufficient evidence to 
sustain the verdict on the ground that the work wee not 
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properly done. ‘%e are of the opinion, however, that the 
clause in question smounts to = eontinuing guarantees for the 
period of five years, by which the defendant agrees that the 
work and waterial would remain in good order for that period 
of time, Erickson vy. George 5. He Nacomber Go., 211 Mase. 
Sil. 


dudgaent was ¢atered upon the finding of the trial 
court snd we find no reason for disturbing thet judgsent. 


For the resesons atated in this opinion, the judgment 
of the Municipal Court is affirmed. 


JUDGZERT AFFLRZEG. 


RUSK, J. GORCURS, 
HOLDOM, J. MOT PARTICIPATING. 
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Opinion filed May 14, 1930 


BR. PHASIVING JUSTICE YILSON delivered the opinion of 
the court. 

Piaintiff, Alvert Stavfenbeil, filed his statement 
of ciaim in the Hunicinsl court of Chiesgo, steting that he 
was engaged ty the defendent, idwin Palm, to procure an exchange 
of a certain six flat wuliding 2nd four vseant lots for other 
property of ecusi value. 


Pinintiff charges that he procured s aan by the name 
of James A. inubetta who desired to exchange certain real estate 
for the property of the defemtent and that the defendant entered 
into a contract rith Lauletta for the exchenge of said property; 
charges further that the defendant subsequently refused to carry 
out the agreexent; that plsintiff is entitled to his commission 
fer services rendered in procuring 4 person ready, wiliing and 
able to exchange property on terms acceptable to the defendant. 


Plaintiff introduced in evidence a contract dated 

Maroh 20, 1926, marked plaintiff's exhibit one, signed by 
Lauletta and the defendant Pala. It appexrs that there were some 
Corrections to be mde and a second contract waa entered into 
between iauletta and the defendant Palm which wes introduced in 
evidence end warked plaintiff's exhibit tro. 

It appeara from the recerd that the property of 

wae owned by himself and wife as tenants in common, 
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At the end of piaintiff' case the defendant «sked for 
a directed verdict sgsinst the plaintiff on the ground that the 
contract was not signed by Leuietta and bia wife, but only by 
Leuletta end that, as the property ras owned jointly by then, 
the contract wae unenforceable and the plaintiff not entitled te 
recover. On this ground the court directed a verdiot in favor 
of the defendant and judgment was entered for the defendamt, from 
which judgment thie appeal has been taken to this court. 


Plaintiff wrote a letter to the defendant which, emong 

other things, included the following statement: 
"at the end of ten days the deed from Mr. Lauletts and his wife 
will be ready for exchange und the cash balance due you will be 
Teady slso “and we will expect you to be ready to go through with 
the deal at that time.* 

Plaintiff teetified that after the contract was signed 
he talked to the wife of the defendant and that she stated thet 
she did not want the lote end that she thought the defendant ras 
paying too such for them.. There is nothing in the record to show 
that any objection was made at any time, until the trial, on the 
ground that the contract had not been signed by the wife of 
Louletta, 

The contract, if there wae « contract in this conse, 
between the plaintiff and the defendant, should not be confused 
with « contract between the vendor and the purchaser. The only 
Obligation om the part of the plaintiff was to preeure ao person, 
ready, willing snd able to exchange property with the defendant 
which set «ith the approval of the defendant. This apvears to 
heave been done because of the signing of the tre sgreemente. fe 
far as the facts, therefore, are conserned, the plointiff secured 
: ‘for the defendant = purchaser ready, willing and able to take 
“thy property of the defendant on terme acceptable to hima. So 
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far as this record is concerned, there is nothing te show that 
the wife of Lauletts would not have joined in « deed end, aa a 
matter of fuct, the inference could be drawn that she was willing, 
because of the communication contained in the letter of the 
plaintiff to the defendant dated Hareh 16, 1976, already 
referred te in this opinicn. 

So far as the testimony on behsif of the plaintiff 
is concerned, the only reason given for refusal to go om vith 
the deal was the feot that the wife of the defendant refused 
to join in a deed because she believed the defendant was Rot 
getting a sufficient value for the oroperty which he had con- 
tracted to convey. The mere fact that the wife of Lauletta, 
joint oxner of the property, did mot sign the contract, is not, 
in and of iteeif, sufficient to preciude the plaintiff froa 
recovery, until such time «¢ it can be shown that she vas 
unwilling to sign « deed. jobngop v. Stewart 4 Hay Bubiding Co., 
171 Mo. A. 543. 

On @ motion to direct 4 verdict, this court should 
consider evemp intendment in fevor of the pleintiff's oase and, 
if there is any evidence tending to suppert the position of 
plaintiff, it should be allored to go to a jury for their 
Considerstion unless, «t the end of all the evidence, the 

testimony ia so overwhelmingly in favor of the defendant that 
ali reasonable minds rould agree thet the olaintiff eae not 
entitled to recover. 
It was not essential to recovery in the case at bar 
thet there should be » vritten contrect, #f it should be made 
te appear thet the broker hed procured a purchaser for the 
Property who was ready, wiliing and able to perform; consequently, 
«28 was not essential that the wife of Lauletta should sign a 
: Contract if, in fect, she was ready, willing and able to sign 
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a deed of conveyance and to carry out the agreement. There is 
testimony in the evidence on behaif of the plaintiff from ehich 
the inference could be drawn that the defendant did not intend 
to live up to his agreement regardless of the fact that the 
wife of Lauletts hed not signed the contract. Snengler v. Siger, 
256 111. App. 332. 

For the reasons stated in thie opinion, the judgment 
of the Huniefpal court is reversed and the cause remanded for 


& new trisi. 
JURMIMZERT REVERSED AND CAUSE REMANDED, 


RYBER, J. OOnCURS, 
HOLDOM, J. WOT PARTICIPATIEG. 
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ALREASOSR LEVIN, Receivers, APPEAL Faow 


Appelice, 
® UNIGIPAL GOPRT 
Ve 
ALBERT ©. TUMY and ZARUARET OF Guicaco. 
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Appeliant. iD 7 
va 


Opinion filed May 14, 1930 


MA. PRESIOING JUSTICE WILSOR deiivered the opinion 


of the court. 


Alexander Levin, piaintifi, brovght his action as 
receiver, against Albert ©. Tumy and Hargeret 1. Tumy, in 
foreible entry and detainer to resover possession of the 
premises described as number 425 west 95th street. The trial 
was hed by the court without « jury, reeulting in a finding 
and judgsent for possession in favor of the pieintif?. 


The only witnese eslied wae Margaret Tumay, defendent, 
and the entire examination wie conducted by the court. The 
only proof of notice was one found by the defendent, tecked 
upon the door, and there is nothing in the record to show 
why the notice was not served personally. 


The Foreible futry and Detainer act, Chapter 57, 
Paragraph 3, provides the dewand required asy be made by 
delivering a Copy to the tenant or leeving & copy with some 
person above the age of i192 yeurs residing om the premises, 
OF in case no one is actunily on the premises, then by 
_-—s«sPowting same on said premises, The return aay be szorn to 
‘by the person serving the sone. There is nothing in this 
_ Record te show why the defendant wae not personally served 
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vith the notice. 


The defendant “argaret Tuay testified thet on April 
23rd, the date of the motice which eas found upon the door of 
the premises, she did not ore -45.00 a2 rent as claimed in 
the notice. if such wie the fact, and it is the only evidence 
in the recerd, then that emount wae not due on the dste the 
notices was posted on the door, and the charge stated in the 
Botice, upon whioh the demand for possession was based, sas 
without foundation. 


So testimony was introduced on behslf of the piain- 
tiff, the receiver of the premises, showing that eny rent woe 
due snd unpaid. The defendants, had iived upon the premises 
eleven or twelve years. ‘they eeore entitied te » fuli hearing, 
but, from the record, it appesrs that they rere not afforded 
that cpportunity. 


For the reasons stated in this epinien, the judgsent 
of the Wunicipal Court is reversed and the cause remanded. 


SUOGHENT REVERSED ABD CAUSE REMANDED. 


AYWER, J. concurs 
HOLDOM, J. KOT PARTICIPATING. 
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GHIGAGO TITLE Axo TRUST ChgrSnY, , 
Trustee, . RRLOCUTORY APY RRL 
¢ 
(Gomplainant) Appeilee,/! Nene 
v. FROM SIRGUIT | 
; 
TOWER BUILDING CORPORATION, et [ 
* 
(Defendants) COOK COUNTY. 
Orr ir - 
JAMES He HOOPER, bed a 6 ; A . 1 4 pS 
Appeliant. 


Opinion filed May 14, 1930 


MA. PRESIDING JUSTICN wiLSoOs delivered the opinion 
of the court. 

The complainant, Chthengoe Title and Trust Compeny, 
fibdd ite bill in the Cirouit Yourt to foreclose a certain 
trust deed in which it eae named as trustee, against Yower 
Building Corporation, the owner of the property, and certain 
ooher defendanta. fhe bill charges that the Tower tuilding 
Corporation issued its trust deed conveying seid premises to 
Complainant, as trustee, to seoure its indebtedness in the 
amount of §450,000, represented by 906 bonds. The property 
was also subject to s prior incumbranece of °1,500,000, The 
trust deed, a copy of which is attached to the bill, containge 
the usual clauses, giving the trustee the right in oase of 
defeult to toke posesssion of the property and providing that 
mo holder of any outstanding bonds shail sue in lew or in eouity 
for foreclosure of the trust deed without firet having aade 
application to the trustee in writing, and then only after 
failure of the trustee within sixty days to take action. Frovides 
further that the trustee may bring action for foreclosure without 
pessession of the bonds; provides further thet the trustee shbll 

‘be the agent and attorney in fact for each and all of the bond- 
| helders for the purpose of foreclosure of the trust deed: provides 
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further that the trustee aay act for the bondholders ond take 
title in its name for their benefit. 


The biii charges that James H. Hooper, made « party 
defendant, cisims to be the owner of seid premises by reason 
of @ beiliff's deed on 2 judgment of ©8090 xgeinet the Tower 
Building Jorporation: charges further that the seid Hooper is 
attempting te coiicet rents under eaid claim and that com 
pisinent fears that the property, which is of soant aesvrity, 
will not be sufficient if the rents are not arplied fer the 
benefit of the bondholders. The bill eaks for e receiver and 
for an injunction restraining Hooper from collecting said rents 


oF interfering with the receiver in his operation of the building. 


It appesre that the preceeding was regular in ail 
respects. otice #ex3s given concerning the motion for the 
appointment of a receiver and for the issuance of an injunction, 
Gomplainant gave bond es required by the chancellor. fhe 
receiver vas *ppointed under « oroper order of the court and 
geve his bond and qualified as temporary receiver, The statute 
in regard to such s procesding was strictly followed. 


This oase comes before us on an interlocutory appeal 
from an order appointing the receiver. The only point urged for 
Pevereal is that the bill should have onde each and alli of the 
beneficiaries under the tmust deed partice te the proceeding. 
No answer was filed nor demurrer to the bill, nor any action 

_ @ade in the trial court to correct this lack of averment in 
the bill. This court bee held that » trial court bas the 
Aimherent power to appoint a temporary receiver or issue a 

temporary reatraining order, and this court on appeal will not 

- S0rutinize the bill for the purpose of finding defects therein, 

i statutory requirewents have been complied with and the 

id on its face shows = probable cause of action. 
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The purpose of the igauance of such temporary ordere 
by the trial court is to give thet court an opportunity te hold 
matters in statu quo until it is able to settle the pleadings, 
and becoma wore fuiiy advised covueemning the litigation. 
Eriedsen v. feokier, 255 ili. App. 199; Modougsll v. Woods, 
947 Ili. App. i709. 


From the bill itself, and particularly © copy of 
the trust deed attached thereto, it is spparent that the 
complsinant is acting 38 trustee for and on behalf of the bond- 
holders. it is sileged in the bili that there are 806 oute 
stending bonds. This would indicate «© large number of cestuig 
gue trust. it is not necesssry to name each cestul que trust 
individually, here they are too numerous to be served, but 
they aay be classed as 4 group. Ordinerily in s bili they 
shoulé be named oarties, but there is an exeeption to the rule, 
namely, where their interest in the litigation is properly 
Tepresented. In the esse at bar the trustee stands as the 
Tepresentative under the trust agreeent in the oestuis que 
trust. The Farmers joan & Trust go. v. jake Street sievated 
BBilrond Go,, et ol. 173 111. 439; Chicago ¢ Great wostern 
Badlroad Lend do. v. eck, et al. il? 111. 408; O'Neill v. yols, 
338 Ill, 808. 

The chancelior, upon the vill fiied in this cause, 
properly proceeded to protect the property, ond the bill was 
sufficient to authorize the appointment of » reeeiver. It is 
charged in the bill that the defendant Hooper claims to have 
® beiliff' @ judgment for $890. It is apparent that the 
Property in question ess improved and of * value in excess of 
$1,500,000. The trust deed wae & prior inevmbrance snd should 
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-4i- 
be protected ageinst thia clisim, at least until such time as 
the defendsnt Hooper should show such interest ae he has in the 
vroperty. 
For the reasons stated in this opinion, theorder 
of the chancellor of the Circuit court, appointing » receiver, 
is affirmed. 
GROBR AFFIRMED, 


RYKER, J. CONCUAS, 
ROLDOM, a. KOT PARPICL. PATI MG. 
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GRIOAGO TITLE & TRUST OO., a 4 
RLOCUTORY sa 
Ve 
TOWER BULLOING GOAFORATIOCN, JAMES FROM CIRCVIT noURT 
H. HOOPER, et al, ) 
Defendunta, 
SOok COUNTY. 
JAMES H. HOOPER, 
Appellant, ) 
Ve } —_. J 4 | Ol 
< fad 
HOLMAN D. PETTISOUR, Aeceiver, 
Appellee, 


Opinion filed May 14, 1930 

MR. PRESIGING JUSTICN "ILGON delivered the opinion of 
the court, 

This is an appeal from an order of the Cireuit Court 
in Chancery, restraining the defendant James Hh. Hooper from 
Collecting the rents of the Tower Building until further order 
of the court. fhe injunction issued was based woon © bill filed 
by the Chiorgo Title & Trust dompany, ss Trustee, for the benefit 
of certein bond holders under « trust deed iseued by the Tower 
Building Corporation. fhe asme reasens are advanced for a 
reversal of this interloeutory order as are contained in « 
previous appecl from an order ~ppointing 2 receiver and considered 
and decided by this court in case, General Number 34522. The 
facts are practioslly the same in this cause sa in the proceeding 
referred to. 

For the reasons stated in our opinion in JUhicage Title 
and Trust Company, Trustee, v. Tower Building Sorporation, et al, 
- General wumber 44322, the order of the Chancellor of the direwit 
Court entered in this osuse is offirmed. 





ORDER AFFIRVED. 
J. CORCURS, 
J. HOT PARTICIPATIG. 
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Opinion filed May 14, 1930 


SENTON F. KLEZMAK, 


Appeliant. 


MR. JUBTIGE RYBER delivered the opinion of the court. 


On January 28, 1227, the complainant filed her bill 
for divorce against the defendant. The charge wae ormelty. 
The defendsnt answered, denying the charge of erueity, und 
filed = eross—bill silieging that the eowplninant had deserted 
him for the statutory period. On January S51, 1996, the com 
pisinent seended her biil so that the relief prayed for was 
separate sazintenance instead of a diveres. 


The parties to this iitization were asarried on 
February 74, i832. to chiidren vere bern of the marriage. They 
separated on January 93, 1927. Up te the time of the seperstion 
they hed not co-habited as husband and wife for over twenty-five 
years. She testified thet it wae his fault «nd he testified 
that it was hers, and that she repentedly stated that she 
would not bear children. 


Upom the trial of ‘he ease the complainant testified 
that the defendant continusliy used profane language and that 
OR «m average of every sonth or two he struck and bent her. 
She testified, in perti€ular, that on April 12, 1926, she 

_ broke the yolk of an egy in poaching it and that he beonne 

angry, oursed, struck ber, snd gave her « violent kick on her 
left leg. Ghe also said that on January 5, 1927, he, in a fit 
of anger, kicked her on the ankle, osusing & peinful swelling 
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- 2 = 
and that her “hole dress was biood.* 

The defendant admitted that on or about the dates 
testified to by the complainsnt she comapiszined of certain 
injuries. %e seid thet on April it, 1926, she complained about 
funning egeinst 2 chair but thet she did not even ilap. ie 
further stated that s coupie of dsys prior te Janusry 5, 1927, 
she eaid that she hit her ankle ogninst the setal osrt of the 
hose on a portable vacuum cleaner. He also scid thet he had 


never hit, kicked or sispred her. 


Gompleint is sade because two witnesses were peraitted 
to testify that the complainant exhibited the injuries to her 
legs to them and said that the defendant woe responsible for 
thes. The cause wae tried without a jury and the presumption 
is that the Ghanceilor considered only competent evidence. Wheat 
the complainant said, if nst competent under the res gestae rule, 
was edmissibie for the purpose of rebutting any inference which 
might arise from her feiiure to muke complaint about the 
treatment she tad received. The testimony os to the bruises 
was clearly corroborative of the testineny of the compiainant 
to the extent of establishing thet she hed suateined injuries. 


The complsinsant and the defendant were the only 
witnesses who gave direct testimony in reference to the com- 
mission of acts of cruelty snd the ceuses of the separation. 

She testified to repeated acts of cruelty and improper conduct 
on hie part. He denied them 211. Their testimony ie in secord 
$Ritwo respects, They did not ebhabit as husband and wife after 
they bad been married tro or three years end they were constaatly 
quarreling. The Chancellor found that on Jonuary 9, 1927, the 
defendant absented himself from the complainant and that the 
‘Complainant wae living seporate and apart from her husbend, 
vi her feult. He saw and heard the witnesses and evidently 
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- 3 =< 
was of the opinion that the complzinant was telling the truth, 
ve find nothing in the record which would werrant us in dis- 
turbing the finding. 


The trial court swarded the cowplainent an allowance 
of $145.90 per wonth for her suppert. the deores further 
provided that ehe should be persitted to continue to oceoupy 
the premises formerly occupied by her ond her husband without 
paying rent; that the defendant should cay for 211 heating 
fuel and necessary repairs and taxes snd sesesements upon the 
premises, snd thet the defendsnt should pay to her for her 
solicitors’ fees the sum of 1,999.99. It ia contended thet 
the allowance for her support is excesuive sand that there wee 
mo evidence of the vine of the services rendered by her 
solicitors. 

Suring the first few years of their aarried life the 
defendant wae engaged in the hardeore business. In 1897, he 
was licensed to prectice iar, He ras 3 somber of the State 
Legislature of this itate for trelve years. At the time he 
testified he said thet he wae esployed by the City of Chiscege 
to quiet titles to property, for which he was compensated at 
the rate of trenty-five doiisars per day; that he had no practice 
of his own; that he received $9,200.00 a yesr as rentals from 
all the real estate he owned; thet be hed about 16,000.90 in 
the bank; that 2 buiiding of his was mortgeged for °27,999.99, 
and the obligstion was about to mture; thet he paid annually 
$1,820.00 interest on the zortgage and sbout $1400.00 taxes; 
and that the building referred to neaded certain repairs which 
would cost sbout ©27500.9). 






| the complainant testified in detail with reference to 
“her necesoary expenses. She rae allowed temporary alimony of 
| $125.90 per month vith the right to occupy the home, rent free. 
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The defendant testified that, during the pendency of the osuse, 
he psid her ©145.00 per month, besides paying for the fuel oil, 
painting cad wepsiring the property and osying the taxes ond 
special essessaents on the oremiaes. the sliowanee fer her 
support ©s6 net exeessive. 

Gounsel for the defendant say that there is no evidence 
in the record to suppert the aliowanee ef 41,000.50 seliciters! 
fees. fhe record is barren of any evidence as to the value of 
the services rendered except ahat may be inferred from an ex- 
a@ination of the pleadings, the teatimony, upon the trial of 
the cause, and ordere and decress entered, 

The transeript of reecerd appears to be 408 pages 
in iength but, upon examination, ~e find thet it contains copies 
of the originsi bili for divorce andi snerer to it, which were 
superseded by subsequent plesdings. It also contains = cepy 
of a decree «hich was veoanted ond set aside. There is slse 
imecorpor:ted in the transcript tro certifiertes of evidence 
identical in content, but one purporting to be an original ond 
the other = copy. As appears from the record, the ense vent te 
trial on March 20, 1946, and a further hearing was had on March 
27, 1928. Howmuoh time was consumed on either day in the 
taking of testiaony we do not know. ‘the attorneys appeared 
in court about one year later for the purpose of having the terus 
of the final deoree settled. 


There is no testimony «s to services rendered either 
in or out of court. fhe decree conthins no finding as to what, 
in the opinion of the Chancellor, vould be a ressonsble and 
customary fee. There are isolated cases where ® reviewing court 
had declined to reverse a decree because of the leek of 
evidence to support an «llowance of solicitor's fees. Such vas 
| the case in Jomeg v. Jones, ill Ill. App. 396. ut there the 
i ec S@llowed was 625.00, snd the court held thet it was so 
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small as to be fairly considered neminal. 


in the event that sny greater than a nominal amount 
is allowed for solicitor's fees by the trial court, the evidence 
produced te support the silowanee should be in the reeord seo 
that, in the reviewing court, the party whe is obligeted to pay, 
may have « hearing upon the facts. In the instant case we can 
only conjecture as to what the trial court considered in fixing 
the amount of fees. The proper procedure ie as stated in 
Gehldach v. Gehibach, 219 Ill. App. 593, where the court ssid: 


"The allowance of {100 s@ alimony te pxy appellee's 
solicitor'’s fees on the héexring of the motion for in- 
eresse of siimony and of “100 te pay her eoliciter's 
fees on sppeal, shile proper on © proper st«te of facts 
( Stiliosn v. Stilimen, 99 Ill. 196; Gsarre v. Czarrn, 
i286 Ill. App. 430), cannot be upheld in this onse. the 
rule of isw is thet the value of such services mat be 
established by proof and that such proof must be pre- 
served in the record, or the decree aust shor that such 
evidence was in fact introduced, and that upon « con- 
siderstion thereof the court found that meh fees 
were reasoneble, customary ond ususi fees for such 
services. Garrett v. Garrett, 160 Ill. “pp. 512; Glynn 
v. Giynn, 139 ili. App. ag go v. Gash, 189 Ill. App. 
ed en "s_agrmotic, Til. 504; Hunter v. Hunter, 

Ill. Apgpe There is neither evidence in this 
record nor finding in this decree az to what the services 
rendered and to be rendered for shich the tro $100 items 
were allowed were reasonably, customarily and ordinarily 
rerth in Logen County.” 


The court erred in silowing solicitors fees without 
Pequiring proof and the decree to that extent is reversed, but 
in all other respecte it is affirmed ond the couse is resended, 
for the purpose of permitting proof of the vaiue of comphsinant's 
solicitor’ s fees to be taken and the amount determined, 


DEGREE APFIAMED 1H PART AND 
REVERGED ABD REMANDED IW PART, 


SILSON, P.J. CORCURS 
MOLDOM, J. HOT PARTICIPATING. 
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y ) MOSICIPAL GOURT 
Ve 
ESSCG BANUFASTURING GOUFASY, OF Shidace. 
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Opinion:filed May 14, 1930 
MA. JUSTICO“N AYNEN delivered the opinion of the court, 


The plaintif{’ ees empleyed by the defendant to srooure 
a contract from the City of Uetreit for the perchase from the 
defendant *Stop* ani *Ge* street signel equipzent. ‘here vere 
some preliminary negotiations between the parties, but as re 
view the situstion, these were merged in « letter written by 
the defendant to the plaintiff under dete of 4vril 11, 1926, 
which reeds: 


"er. He & Gifford, 
304 ford Building, 
Detroit, ich. 


Confirming our conversation held with you 
recentiy while in our Vhicsge office, ve wish to state 
that we wili turn over to you the City of Detroit on 
am exclusive basis insofar ae the sele of Zeace Stop 
and Go Signslling equipment is concerned. The period 
of this agreecacnt to be until euch tise as it sheil 
have been definitely determined ss to sho shall ve 
siloted the contract ehich is under consideration et 
the present tines end if you are successful in securing 
this a ape this agreement shell be 

our compensation or comsiszion, as we prefer to 
eall ite shali be 25% of the price at rhich the equip- 
went is sold to the city of Setroit, sayeble upon re- 
ceipt of remittence from the sunicipvsiity. 


 A& the out-set, ve will be willing to supply y 
with a reasonable amount of expense money to + og 
the time spent by you on am initial trip to Jetroit 
in order to deteruine as to whether or not it will be 
os meget to figure this particuler job. Any subsequest 
pe necessary on your part would of course be financed 


Be believe that this covers #211 points having to 
with the sesoranda of agreement tut if for any resson 
heave omitted any particular points vhieh come to your 
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mind, plesse de not hesitate to bring thie matter to our 
attention, 
Very truiy yours, 
C. A. Ward 
Sales anager 
tssceo Yanufacturing oe. 
‘Pioneer Guildings of 
Guaranteed Traffic Ecuipment.' * 

The principsl businese of the defendant ras ssvembling 
the parts conetituting signesl equipment. fhe onrts were sanu- 
fectured by outside concerns. The lenses used were made by 
the “scGeth-ivans Gisse Company. They were wade and shipved 
in iarge quantities so that the defendant vould hove them on 
hand regerdiess of any particular order or orders it might 
have to furnish signal exvipaent. 

The plaintiff enesatered difficulty in obteining the 
desired contract beceuse the authorities of the city of Detroit 
objected to the lenses used by the defendant. After certain 
negotiations they agreed that .enees ande by the General Hleetrice 
Gompany would be sceeptabie. ‘4 combinstion bid of the defendant 
and the Generai flectric Coxpany was accepted. The equipment 
wes installed. in so Going, the defendant purchased lenses 
from the General flectric Company at 2 cost of $9,951.28. The 
Principal issue for our consideration is whether the trial 
Court erred in entering « judgment, besed upon the verdict of 
a jury, silowing « Gowsiesion on this sum to the pleintiff. The 
defendant sold goode to the cenersl fiectric Coapany at o price 
of, approximtely, $9,000.00, which were used by that company 
An performing its pert of the contract with the City of Detroit. 
Upon this eum the pleintiff was slilored « scomsission. 

Gounsel for the defendant, in their brief, says 

, *The asin issue in this case woe whether or not 
¥ the contract between the parties, ee outiined either 
in whole or in pert in the letter from the defendant 
te the plaintiff dated April 11, 1925 (Pleintiff's 
Exhibit 3), wae changed and modified by the subsequent 
parole agreensent or the eetions of the parties.“ 


nd. further, thet: 
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*fhat part of the commission paid hig which was 

derived from the sale ef goods to the Generel flee- 
trie Gospany wes aot specificaliy cevered by the letter 
of April 11th @id mot contain the full terms of the” 
of the partios should be binding upon the court. 

The first point urged as © ground for reverssl of the 
judgeent of the trial court is thet there was errer in exeluding 
the evidence regarding the substitution of lenses used in the 
ecoulpment as finsliy sald to the City of Setroit. se are not 
advised by the brief exactiy whet ruling of the court is com 
plained of and no reference is sede to any of the pages of 
the volusinous abstract. © conclude, from a reading of the 
abstract, that the point intended to be sade ie that the trial 
court struck out the testimony of one of the defendant's eit- 
nesses to the effeet that the plwintiff said that the change of 
lenses was satisfactory to him. ‘hie ruling eas not prejudicial 
te the defendant. The pinintiff wee exployed under en agreesent 
whieh did not epecify «ny particuler kind of lenses. He wae to 
get & contract acceptable to his employer. This he did. He had 
méthing to say sbout the Kind of equipment to be furnished. 

The next contention of counsel for the defendant is 
that there wes error in excluding evidenee of the value of the 
ienses furnished by the defendant as « part of the equipeent 
sold by it to the City of Setroit. The point ia untenable. The 
defendant agreed to pay = comnission of 25) of the price at 
which the equipsant was solid to the Gity of jetroit. If there 
was no modification of the contract the cost of the lenses was 
wholly imasterial. It is evident that the jury found that the 
Plaintiff did not consent to any change in the contrset. that 
Verdict they would have rendered if they found otherwise is of 
Ro consequence. 
> The next two points steted in the brief refer to 
| alleged errors in the giving of instructions, The trial court 
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ohargea the jury orally. It dose not appear that counsel for 
the defendant made any objection te any instruction given by the 
court. The record indicates the contrary. <Accordingly the 
question of the ruiing of the sourt in givdng instructions is 
not before us. 

The last point urged ae = ground for reverssl is thet 
"the verdict end judguent are against the weight of the evidence 
and the ia.” 

The substential point in controvergy is whether the 
pisintiff egreed to waive sis commission on the lenses purchased 
from the Genersi Ziectric Yompany. He says that he did not. 
Two witnesses for the defendant asy that be did. The verdiet 
of the jury 2nd the judgaent of the court were in his favor and 
we find no grounds in the record which would werreant us in hoeld- 
ing thet the verdict #s6 against the ssnifest weight of the 
evidence or the juiguent erronesus, 

There is much discussion in the briefs ebout « few 
bundred doliars of expempemoney which the plaintiff received, 

As w@ conétrue the letter of April ii, 19235, the defendant 
agreed to pny promotionsl expenses to the plaintiff for his 
initial trip to fetroit. Subsecuent trips were to be finsnced 
by the plaintiff. 

Finding no reversible error in the record, the judg- 
ment of the Mumicipszl Court of Chicago is «affirmed. 

JUDGHENT AFFIRMED. 


WILSON, P.J. ABD HOLDOM, J. COuCUR, 
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CENTRAL PURNITUNE PACKING SORPARY, ! 
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Opinion filed May 14, 1930 


BR. JUSTICE RAYNER délivered the opinion of the court, 


In Seoember 1925, the ciuintiff, being about te ROVE, 
with his fasily, from Chicago to Pittsburg, Pennsylvania, stored 
bis household goods «nd furniture in the warehouse of the defend- 
ent, shich ess iocsated =t 1105 South Michigan Soulevird, in 
Ghicsgo. On Jamuery 5, i836, « fire occurred in the warehouse, 
It is undisputed that the oroperty of the plsintiff was badly 
Gaanged by fire end rater. 


Om May 30, i926, the pinintiff filed his atatenent 
of claim in the sunicipai Court of Chicage in which he charged 
that, through the foult of the defendant, he sustuined damages 
to the extent of (3,900.00. fhe statexent, after setting out 
the facts ss to the storage of the goods, slleged thet, when 
the goods were stored, it wos agreed that the defendant would 
pines insurance in the eeount of $1,009.00 on them, ehieh it 
failed to do; that only a psrt of the furniture eee returned 
to the plaintiff and that the part so returned eas damced by 
fire and water. 









The defendant's sffidevit of merits ia in substance 
® denisl of the waking of any agreement to plece any insurance 
‘wpom the gocda, while they were in storage, sud a further denial 
of any negligence or feult on the part of the defendant in the 
are of the gocds either before or after the fire. 
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Piliism R. Silier eas oniied as & witness by the 
plaintiff for the purpose of exasination under Section 3° of 
the Municipal Court act. He teatified that he exes an official 
of the defendant company, which ws engaged in the business 
of packing end shipsing of household goods, that the goods, 
were etored in & brick buiiding, vith steel shuttere on the 
elevator shafts and steel doors and that the building wae of 
heavy @ili canstruction on the inside. He further stated 
that the defendent cecupied only three floors of the building; 
that next to the sievator shaft cere ste«i doora vhere the 
steire led up te esch fleor; that there was no sprinkling 
system or zatehmen om the fioors eocupied by the defendant and 
that the goods of the plaintiff rere claced in open storage, 
ie Ge, there were no partitions separating the goods of the plaine 


tiff from those of other customers. 


fhe plaintiff testified that, im arking arrangemente 
for the storage of the goods, he caxmunioated with the defendant, 
Central Furniture racking Company, sy telephone, and upen 
being sacured thet its fscikities were adequate, he "asked 
them sbout placing insurance and they seid they could do that." 


Subsequent to this telephone conversstion, the 
defendant, under date of Hovember 25, 1935, vrote « ietter 
to the pleintiff, the material portion of which is ae follors: 


*“fhie will confirm our approximate estimete of $189.75 
for the packing, crating, carting, and Freight Charges 
en 5000 of household goods as listed with our 
agent, Goods to be shipred at the declered valuation 

£10.00 per Crt. Chicago to Pittsburgh, Ps.. 
This includes, 411 mate and laber and fey deg my 
mee for the entire ‘transaction. Two days to 
J paek the goods, and sbont 4 days in transit or ready 
for delivery. xtra insurance can be hed for 4.75 per 
one hundred doblar valuation." 


On December 17, 1995, the pisintiff repiied by letter 
is in part as follows: 
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*This *1il confirm my conversation with pour 
office this morning. Please cell at 12:50 noon on 
Friday, Secember 18, at my home, 8246 Dorchester, 
eegond floor, end get my household gooda, 

These goods sre te be packed ond held in storage 
until I notify you to shin, which will be from teo 
weeks to tro aonths. 

Your san went over the spartaent before he ande 
your estimte of ©189.75 for pscking, crating, and 
shipment to fitteburgh, eo 1 «sewme thet estiaste is 
accurate and represents the aporoximate amount you 
wili charge. Im addition, please place $1,000.00 
insurance, which you quote at £7.30 « thousand. I 
understand your charge for eboring the goods is 
67.00 & wonth, or pre reta for other periods." 


On bebruary 2, i986, the defendant sent a letter to 
the pisintiff, advising him of the fire which hed scourred 
three days previousiy. fhe pisintiff came to Chicage on the 
9th or 10th of Febryary, 1996. He testified that he asked 
Willer what he hed done about anivaging the goods «nd that 
Willer reviled that he hed done nothing but would try te do 
something in « few days. He further teatified that on the 
day he telxed to #ilier, he went to the warehouse and that; 

"Ez thing was just exactiy, apparentiy, sa the 

firemen had ieft it. It wae ail water soaked, ond 
no effort had been wede to recinim anything.* 

Om Gross-examiastion he said that he knew nothing 
about insurance rates on household goods either in storage or 
in trensit; that when, in Hovember 1925, he teliked over the 
telephone to someoma in the office of the defendant, he wade 
some aention of insurance but couldn't say what was said sbout 
the matter except that “it would be covered when they mode » 
Quotation.” Finally he was interrogeted by the court, the 
Questions and answers being 2¢ follows: 

*The Court: I will ask = couple or three cuestions here. 
Your deal vith this furniture company ves to heave them 


pack and shiv your entirely, or was it s question 
of spree your until they should at some fustre 
date we shipment orders; «hat was the traneaction? 

4s It was 2 question of packing them end storing 
them until they were ready to be shipped, then shipoing 
them at ay recuest. 

Q. Yas that insurance on the goods while they 
were in transit or was that insurance on the goods rhile 
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they sere in storage? A. It didn't make any 
difference to me where they were. I wanted them te 
gover fire ineurasce shile the coode were in their 
possession,* 
Gounsel for the defendant then saked hia if the 
defeninnt «ver said to him that the insurance would cover the 


goods hile in its possession and the reply was, 


“They didn't sake any detalied explienstion ef insurance,® 
Biiler took the witness stund on behaif of the 
defendant sad with reference to the cucstion of insurance seid 
that the estiaste given to the pinintiff ess for cacking, 
crating, cartage and freight sharges to Pitteburgh end that: 
*There was no conversation #bout insurance. The 
rete for t®#ansit insurance covering the goods while in 
transit from one city to snother is *7.50 per $1,000.09. 
That covere insuring loss or issage to furniture from 
any cause. It does uot cover insurance while in storage.* 
This teetimony was objected to on the general ground 


that it was immaterial. 


Willer further testified sa feilors: 

“fe get the lowest freight rete the railroad 
¢ ee desire thot we slase « vaiuation of °10 « 
1909 om the furniture; knorwning in esse of wreek or 
anything £10 2 100 ili act cover the value of the 
furniture, we sake that statement certeining to %10 
8 100 in the letter and sise specify additional 
insurance o=n be had st an additional rate of ©7.50 
iy 1,956, and that is why we sentioned the inavrance 

this letter,purely transit inasurance.* 
He algo stated that transit insurance covers the goods 
from the time they sre received by the railroad company watil 


forty-eight houre after their arrival at destination. 


As to the origin of the fire he enid that he hed no 
Knowledge. He stated that the defendant oecupied three floors 
of « seven story building; that it hod fire extinguishers and 
fire axes on the floors end thet there was a water pipe which 
’ the fire esoape, “cs also testified thet the fire ccourred 

five otclook in the evening; that he left the building 
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at about treo o'clock in the afternoon and thet there waa 
nobody om the premises «fter about three o'clock in the 
afternoon. There were no cieetrie iights or kerosene iaaps 
apon the premises. 

He further testified that the building wee inapected 
on an average of about four times = year by the fire departaent; 
that alwost every time the defeniant requested insurance on 
the contents the Seard of Underwritere inspected the premises; 
that the defendant hed placed on some of the property in 
storage insurance aggregeting in smount §100,990.99; that the 
Contents of boxes and barroin stored were never cnown te the 
witness so that he did not knoe whether they conteined com 
bustible aaterisie; thet the fire started about teenty feet 
away from the piaiatiff's furniture; thet he wae at the bui.ding 
teeanty sinutes after it started and that he geined entrance 
by climbing up the fire emoape end pasting through 2 winder 
and that the firegen had the fire under control rithin an 
hour after it ros discovered, but thet some of them rewined 


there for three days «afterwards: 


Miller gave as « reason for leaving the furniture of 
the plaintiff untouched from the time of the fire until February 
9, that *We wanted the sen «ho owned the furniture to be there 
and assist in telling us what belonged to him” and that “re 
@idn't rant to touch any person's furniture until we knew the 
San was coming there, because mrke had been washed off the 
barrels and boxes and our iists had been destroyed and it 
would be = euch siapler matter ‘or the sen rho owned the furniture 
te be there and assist us by telling us what belonged te his.* 

He further ststed that he end employees of the defendant had 
been rezoving other lote of furniture, before the plaintiff 
. “trying to do everything we could to seve what we could.* 
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The plaintiff mde out a prime facie case by shoting 
thet his goods, in good condition, vere stered in the warehouse 
ef the defencant, a8 a bailee for hire, that only as part eas 
returned to hba, on demand, ond thet the goods so returned 
were in % damaged condition. The burden =2¢ then pleced unen 
the defendant to produce evidence showing or tending to shor 
that it rae free from negligence. ‘%*e think that the faete and 
cireuastances proved uson the trial were sufficient to aeet or 
overcome the prime facie case wade by the plaiatiff. 


4 more difficult question arices with reference to 
the care of the goods after the fire, but we are of the opinion 
that there wes sufficient evidence introduced to warrant the 
trial judge in finding that the defendant was not derelict in 
its duty in this respect. he fire oceurred on the evening of 
January 30, 1926. Some of the firemen remained on the premises 
until February 2, 1926. nm that day the defendant advised the 
plaintiff by letter that his goods had been badly damaged by 
fire and water. ‘fhe plaintiff admitted that he received the 
letter on Yebruary 4, i926, but he did not come to Chicago 
until the 3th er loth of that acnth. In the weantime he did not 
advise the defendant by Letter or telegram what disposition to 
make of the goods. Im sddition, there wes no specific proof, 
and, by the nature of things, there could be none, as to the 
extent of the damage c#used solely on account of the goods 
Temaining in a water-soaked condition from the date of the fire 
until they rere removed. 

As to the matter of insurance the plaintiff said that 
he had an oral understanding that the goods were to be insured 
_ while in storage. On cross-examination, however, he stated that 
_ he Gould not tell what ras said about the aubject. fhe president 
of the tefendant company testified that he knew of no conver- 
about or order for insurence. In ite letter of Koveaber 
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25, i925, the defendant stated, in part: 

"Goods to be shipped at the declared valuation of 

$10.90 per Crt. Chieage to Pittsburg, fe. 

This ineludes, sil mterial and iaber and every- 

thing necessary for the entire transaction. fwo days 
to pack the gooda, and about 4 days in tronsit or ready 
for delivery. xtra insureace osn be had for §.75 per 
ene hundred deoiliar vaiuation." 

Over objection, Miiier testified thst, in shipping 
furniture, the defendant piaced a valustion of *10.09 oer 100 
pounds in order te get the iovest freight rate and that, knowing, 
that in case of & wreck or other damage, the loss rould probably 
exceed the waiuation pisced usen the goods, the defendant advised 
its patrone that additional transit insurence could be obtaim 4 
at the rate of $7.50 per £1009.00 of walue. If the letter of 
Sovember 25, 1925 is aati guous then this testimony was competent. 
But, 8s ve view the matter, the witness interpreted the letter 
as it shouid be, fhe rriter had just mentioned the valuation te 
be placed on the goods shiie in transit, which would fix the 
maxiaum liability of the raiirosd company, snd then sug. ested 
thet extra insurance could be bad at *).7ieper one hundred dollar 
valuation." Ho sention was made of any other insurance, fhe 
Teasoneble interpretation to be given the letter is that the 
writer by the use of the expression*extra insurance” seant cover- 
age of risk over and above the amount for which the railpoad com 
pany would be liable. 

The plaintiff? in his letter of December 17, 1925, refers 
to the estimate contained in the defendant's letter of Hovember 
25, 1925, Quoting the estimate for pncking, crating end shipping 
to Pittsburg «nd then saysd, . 


“im addition, @ plaee (1,900.00 insurance, which 
you quote at *7.50 « thoussnd.* 


There is no evidence of sny quotation of insurance rates 
by the defendant except that contained in ite letter of Kovember 
a8, 1925. As stated above, that quotation evidently referred te 
@ tate of insurance upon the goode, while in transit. 
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Finding no reversible error in the record, the 
judgment of the Municips] Court of Chicage, in faver of the 
defendant, is affirmed. 


dCOGRERT AFFIRMED, 


BILSOR, P.J. CONGURS 
HOLDOM,J. NOT PARTICIPATING. 














4 bi i? 
Bare, D ml « 


eo 
‘ 
th Chae 





o ~ 3 
~ r : 
, ** + tt. igeo"% Wes 
4 : " fe it ~ 
¥ . AP Sse tae 7 J 
oN : 
4 x = : a ite 
“J rs 4 wa ee > Bes 


= 
n 2 ar ¥. eee 
pe UP: 3 ‘ 4 td iC tinehe - § bay ay 













6 Mm dwe ih neg: Sale ai 
2 v} & Beye oe 
, weeny ; Kee a we 7. CRSy 
£ £| 2° PRASL “ay ¥ ry 
; 3 $ = ie a: Saar 
> : “ y S wo Dwar ere se ¢ 
* ; s ey | m a J me @ Mg a 
; : cso The tow, eae 
“_ 
A px 3 ; y eet De Be r 


ae BAR 3 Os Stig “el Pair OOo See cia atl’ 
Peace TT a ah 

ee . 0s wodero be aedeee eee: “e4:5 + Leptade SAR, te 
J os) e +92 » Va Rae ee ee es ae whe 

BAarm ere TERS Bel Awe 6} ote E26h aaah. 
H 7 “> uv Ss 


ed 
, 
” 
ie 
yy 
. 
a 


SAEs widereens ty geitstoup table eaaehsns. at A oh 
: SURET t TeslxX J ts Bi Nee it nt F 
Gf a7kagser eitsshére as tinee ty 


he -t teniaat aa er: B corte 


<f ee | 5 
f 





SAmUEL FP. L220, REPEAL FROM 


Sppellee, 
BUMICIFAL COURT 
Ve 
WILLIAM SALLACR RICE, Trading OF ORICAGO, 
ae Bill Rice Productions, = 
oe e 
Appeliant. va ae 7 + o 


Opinion filed May 14, 19% 


MR, JUSTICE AYNEX delivered the opinion of the court, 


On December 28, 1928, the plaintiff browght suit in 
the Municipal Gourt of Chicsgo to recover deuages for the 
breach of a written contract. The docusent is 2 lengthy one 
but the substance of it is as follows: 

le. It recites that the plaintiff is desirous of 
raising funds for “certain legitimate ourposes* and thet the 
defendant proposes to furnish the merchandise * to be used 
$m the seid fund raising campaign." 

3. The defendent agrees, in consideration of the 
purchase from him of the serchandise, typ pince at the 
disposal of the plaintiff the defendant's financiel, 
merchandising end theatrical facilities. 

3. The defendant agrees to conduct in Chicago an 
enterteinment for a period of three days, commencing 
December 20, 1928, and ending December 22, 1938, “or any 
Other dates aa usy be mutually agreed upon.” 

4 The defenjant agrees, st bie own expense, to 
furnish 211 printing, letters, emvelopes, postage and books 
of admission tickets, He further agrees to furnish, without 

| eost to the plaintiff, 211 talent, festures ond contests 
_, for the entertainsent. ‘The plaintiff agrees to provide « 
‘Suitable place for giving the entertainnent. 
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5. The plaintiff ie to be paid « commission for 

the eale of admission tickets. 

The plaintiff brought evit under s provision in the 
contract thet if he ceid less than 2500 "completed books of 
tickets, totalling ©25.50 each” he was to receive $2.90 per book, 
The contract further provided that if the plaintiff enncelled 
the contract he was to reimburse the defendant for sll expenses 
inourred in the pisintiff's behalf. 

The plaintiff attached to his statement of olaim a copy 
of the contract and alleged in genersl] terms 5 performance on his 
part. tie further alleged that, on Deceuber i6, 1°28, the contract 
was changed and wodified in writing, se es to provide for an 
entertainment for one evebhgg only snd thet te be held on Saturday 
might, December 22, 1928, 2% the Coliseum; that he sold 5134 
books of tickets for which he was entitled to receive the eum of 
$1027.00 and that the defendant received and retained donations 
in the amount of $433.75, of which the plaintiff ws entitled to 
one-half. 

The third affidavit of atrite of the defendant, the 
sufficiency of which is in question, is abstracted as follows: 

° ph 3 thereof, sdmitea thet there were 5135 books 
2014 but denies that there is due plaintiff %2.99 per book 
omny’ sum whetsoever because of pleintiff's failure 
and refusal to fulfill the terms of the contract sued 
upon, and specifically sets up the wanner in which plsin- 
tiff failed and refused so to do; and further sets up 
that the plaintiff repudiated his agent's signature and 
subsequentiy in wrtting, cancelled said contract. 

wore, 4 admite thet the denstions received amounted 

to $4335.75 but denies that 50 per cent or $216.87 is due 
the plaintiff, for the reason that these donations were 

, all in the form of checks made payable to the plaintiff 
and that he has refused to endorse them, and that they 
are still in the possession of the defendant, their having 


never been deposited, and for the further reasén that 
the $433.75 wes not the net amount collected, {130.12 
+ 


Paragraph 5 ef said affidavit of mefite slleges that 
o oo wy of the plaintiff, e ed an 
; orchestra at the cost of $195 and that plaintiff has 
q Tefused and failed to repay him. 

iad 
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Paragraph 6 of said affidavit of mettts alleges 
thet at the request of the plaintiff, defendant paid 
the sniary of one of plaintiff's employees and that the 
gum so paid (#125) ene not Fepaid. 

Pa 7 of said sffidevit of merits agein denies 
that plaintiff complied with the provicione ef the 
sentract sued upon and further seta up thet the plein- 
tiff failed and refused to comply with said contract 
snd seta up in detail the manner in which plaintiff 
failed te compiy, 

Paragraph 8 seta up that the defendant, on the 
strength of the contract sued upon, invested thousands 
eof deilars and because of plaintiff's feilure and re- 
fusal to comply with the terms thereég, he lost 
thousands of dollars. 

Peragraph @, defendant denies being indebted te the 
piaintiff in the sum of ©1,243.87 (amount sued for) 

OF any sum wintesoever.” 

The tricl court struck from the files paragrapha 
five and oix of the affidevit of seritea and entered judgment in 
favor of the slaintiff for £1,027.05, being the amount alieged to 
be due for comuissions on the sais of tickets. Jurisdiction 
was reserved to determine the pisintiff's right te receive one- 
half of the donations. 

The plaintiff in his statewent of claim alleged thet, 
by a writing dated Secember 16, 1928, the contract betreen the 
parties wes so modified as to provide for only one entertoinsent 
instead of three. The defendant denied that the contract was 
modified, av slieged by the plaintiff, but said thet, prier te 
December 12, 1228, the piaintiff verbally repudiated the contract 
and denied the authority of the party purperting to sign the 
contract as his agent; that on Yecember 12, 1928, the plaintiff in 
writing, caneelied the contract and, four days later, repudiated 
the contract by sending = ictter to the defendant giving instruc- 


tions to conduct an entertsinment for one night only, instead of 


Both parties, by their pleadings concede that = written 
passed betrecen them on December 16, 1928. The 
» although claiming that it constituted « modification 
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of the sontract, did not attach a copy of it te the statement of 
Olaim, nor did he allege the subst«ence of it. He did allege 
that the writing constituted en agreement between the parties, 
The defendant did not set out the writing or ite substence, but 
stated the conciusion thet its legal effect was to repudiate 
the contract. fhe plaintiff did not specifically allege and the 
defendant did not admit that he (the defendant) agreed that the 
number of entertainments should be reduced from thres to one. 
B either party alleged that any entertsinsent was held. f he 
plaintiff pleaded performance of the contract in general terms. 
The defendant in like iangunge denied performance on the part 
of the piaintif?, 

The plesding of neither party is se specific we it 
should be, but we are of the epinion thet the everments contekned 
im the affidavit of merits are sufficient to join iasue on the 
merits of the couse with those cont<ined in the statement of 
Glsia and that the trial court showid beve heard the omuse on 
the facts. With reference to saregraphs five and six of the 
affidavit of werits, they should have been more specific, but we 
consider them to be sufficient te apprise the plaintiff of the 
Slleged breach or cancellation of the contract by the plaintiff, 

Finally it urged that the defendent waived the right, 
On appesl, to question the court's ruling in striking paragraphe 
five and six of his third axended affidavit of nerite from the 
filed, because he asked leave of court to file a fourth smended 
affidawit of merits, Harris v. Eiliis, 209 Ill. App. 41, is 
cited in support of the contention. In thet oase the court did 
so hold, in giving one of « number of ressons for affirming the 
Judgaent of the triol court, bet we cannot agree vith the ruling. 
Three cases are cited in support of the opinion. In one case 
the defendant pleaded to » count in » deolarstion after denial 
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of = motion to strike out alleged surplusage im the pleading. In 
one of the other cases the @efendent ssked for and «os given 
leave to file an amended affidavit of merits. It does not appear 
whether he complied with the order. In the third case the defend=- 
ant was given iesve to asend his sffidsevit of merits upon terms, 
and he failed so to do. in the instent case the trini court 
refused to grant leave to aaend, with or without terme. If the 
defendant had been given leave to amend, it aight be seid that 
he scequieseed in the ruiing of the court which he seeks to have 
reviewed here. 

The judgzent of the Municipel Court of Chieage is 
reversed end the cause is remanded with directions te vweeate the 
order entered on March 19, 1929, striking paragraphs five and 
siz of the affidavit of seritse from the files, and to preceed 
in conformity vith the views expressed in this opinion. 


JURCEERT REVERSED AND CAUSE 
REBASDED WITH BIRECTIONR. 


SILSOR, F.J. CONCURS, 
BOLDOM, J. HOT PARTICIPATING. 
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JOHN RYBICKI, eens 





the Estate of Wladyslawa is Aybicki 


Deceased, | 
Appellant, 


ve. 





PRANK DANIEL and BARBARA DANIEL, 
Appellees. 


a ee ee ee See ee ee ee 
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fe 7 é eLhe v4 3° 
KR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THR COURT. 
Plaintif? appeals from the judgment that he take nothing 
entered after trial by the court of a suit upon a promissory note 


for $4500. 


‘ Defendants executed two promissory notes, payable to 
the order of Wladyslawa w#. Rybicki, one tor $4500 dated January 
i. 1926, payable on demand, with interest, and a second note for 


~ dated January 21, 1925, due 12 montis after date, with in- 

















est. Each of these notes contamned a power of attc mey to con- 
Judgment and judjment was entered on the firet note amou ting 
$6193.75, and on the following day jud. ment by contesvion was 
ed on the second note for $5398. This jud, ment on the second 
de not questioned on this appesl. Subsequently, on petition 
defendants, they were g ven leave to defend. ‘Their petition, 
was ordered to stand as an affidavit of merits, asserted that 
. ‘Second note for $5000 was given in payment of and extinguished 
first note for $4500. This issue was tried by the court, »iiech 
@ in accordance with defendants' claim and vacated and set aside 
Judgment on the first note, holding that it was paid by the 
note. 

Wladyslawa M. Kybicki had procured a divorce from John 
Some eleven years prior to her death. She left two minor 
whe are her heirs. iiybicki saw her only three or four times 


years after the divorce and knew noting whatever of 
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her business but after her death he was appointed sdministrator and 
Claiming to have found these two notes signed by defendants had 
judgment entered upon them. Whether or not the second note given 
was intended to pay and take up the first note must be determined 
by the credibiiity of the witnesses, as there is contradictory and 
variant testimony upon this question. 

Rybicki testified that after consulting with his lawyer 
he took his (augiter Pearl, aged fourteen years, to see the def andant 
Frank Daniel; that they called him out inte the street and that 
Daniel then admitted that he owed Wre. Aybicki $9500. Two weeks 
later Kybicki again went with his daughter to see Daniel and again 
@alled him eut in the street ond talked with him, Hybieki's testi- 
Money, in substance, is that he told Daniel that he had feund two 
motes, one for $5,000 and one for $4,500, which “makes $9500 that 
yeu owe her,” and that Daniel said “he owe her nine thousand and 
half thousand dollars;" that subsequenily Daniel euid he was going 
te pay the notes as soon as he got the money. Pearl Rybicki gave 
Substantially the same testimony as to these conversations. 

Daniel's version of these conversations is that when 
Rybicki with his daughter called him out of his office Kybicki said, 
"I am guardian in the case before the Probate court,” and asked de- 
fendant, "Do you owe rs. Kybicki any money, on how uany notes do 
you owe?” and that Daniel replied, “I suppose you will find out;" 
that Rybicki again asked Daniel as to whether he could tell how much 
he owed Urs, Rybicki but the witness said, “You have a lawyer by 
this time and you will find out;" that Kybicki then endeavored te 
get the witness to put down on paper what amount he owed mre. 
Rybicki but the witness refused to do this, repeating that Kybicki's 
Aawyer would find out if they had any papers; that he told Rybieki 

that when it came to a settlement he was going to have his note that 
: paia. Counsel for defendants argue that Daniel mistrusted 
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Rybicki and that this was natural as Daniel had known kre, Rybiocki, 
having had coneiderable business dealings with her, and was net ine 
spired with confidence by Kybicki's sudden appearance as reprerent- 
ing his deceased wife after having beer divorced from her fer 
@leven years. 

Daniel testified te a meeting ‘in irs. Rybicki's home 
in the latter part of Jamary, 1920, at which there were present 
himself, Hrs. Rybicki, her brother ir. Kopterski and o lr. Wrobleski. 
The witness, being an interested party, wae not permitted to tell 
what occurred at this meeting. LEopterski and Wrobleski testified te 
this. 

Joseph Kopterski testified that he was a brother of 
Mra. Rybicki and lived with her in her nome for about thirteen 
years, ond that he was present at this meeting; that Daniel said to 
Mrs. Rybicki that he had brought a new $5,000 note and “I want you 
te give me $4500 note back;" that she showed the new note to 
Vrobdleski and then told Daniel to sit down and wait while she would 
find edness: in a few minutes she came back, saying, “I am very 
Sorry, ¥r. Daniel. I could not find the old note, but I will give 
it to you as soon as I find it;" that Daniel said, “All right, Mre. 
Rybicki, I trust you, when you find it you will give it to me.* 
This witness testified that Daniel wae a frequent visitor at brs. 
Rybicki's home, came there three or four tines a month and had fre- 
Quent business transactions with her; that Daniel gave the new note 
Se se kind of renewal of the old one and that when he said he would 
Ret be able to get sround with all the money, Mra. Rybicki agreed 
te take the new note. ‘he witness was cross-examined at considerable 
Length as to this instance, but nothing essentially contradictory 
was developed. 

Wrobleski testified that he knew Mre. Kybicki and had 

at her home and was acquainted with some of her business; that 
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he was present at the meeting in the latter part of Jamaury. His 
testimony is definite and detailed to the effeet that Danlel gave 
the new note for $5,000 to take up the prior sete of $4500; that 
irs. Rybicki shored the witness tae note and that after searching 
for the old note she told Daniel that she had not been able to find 
it but as soon as she did she would give it to Daniel. Thies wit- 
ness also was subjected to considerable crese-esaclination but his 
story remained definite in ite essential particulars, 

The testineny ef tuese two disintorested witnesses, 
one of them a brother of the deceased, would seem toe establish de- 
fendants' claim that the second sete of $5,000 was given in payment 
of the first note of $4500 and sacoented by Mra. Aybicki as payment. 

Plaintiff, however, introduced in evidence a sashier's 
check of the Depositors State Bank for $4,000, drawn to the order 
ef Wiadyslawa &. Rybicki, bearing date January 1, 1929, whieh is 
the same date as the second note of 95,000. This wae endorsed by 
Ere. Rybicki and turned over to Frank Daniel, whe aduwits its re- 
ceipt and the money thereby represented. Plaintis!'s counsel 
argues earnestiy that this cheek represente the consideration for 
the $5,000 note and thus negatives defendants’ claim that it was 
given in payment of the firet note, ‘The fagt that the note ins for 
one maount - $5,000 - and the cheek for «a less umount - $4,000 «- 
Would seen to indicate that they are not connected in the saue 
transaction. Defendant claims thie cheek representa other and 
@ifferent traneactions between Mra. Kybieki and himself whieh had 
Bo connection with the notes in question, Daniel testified that 
he got this $4,000 cashier's check in payment of moneys loaned irs. 
Rybieki in ouch at different tines between Jepteuber 1 and Christmas 
Of 1028, We testified that he first gave ner $600 about September 

. a, 1926; that she was involved in « crivinml case snd needed money 
an she Wanted hin to sign her bond but that his property was 
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involved anc be get the money from the Medel Dairy Company with 
which he was commected and with whieh he had a cheeking account; 
that later in September he gave her an additional $300 in eash, in 
October $370 cash and in the latter part of Ustober an additional 
gum amounting to $2306 in enah; that thereafter he asked her for 
the money back ond thet thie easuier'es cheek of $4,000 wae given to 
hin by ner in repayment of these advances, Daniel was subjeeted te 
@ very searching oross-examination but stuck to his story that this 
eheck wag in payment of sume loaned to plaintiff in cash and was 
Bot received by him in consideration of any note that he gave her, 

The trial court hed a better oppertunity to judge of 
the credibility of the respective witnesses than have we. Although 
Daniel's explanation ef the $4,009 cashier's cheek teeeived by him 
may de questionable, yet it is mot necesesrily untrue. The testi- 
Beny of the deecased's brother, Koptereki, and cf her friend, 
Froblesxi, that the seoond rete was given in payment of the firet, 
ie definite and positive, In this state of the reverd we are 
@enstrained to abide by the judmment of the trini court who sav 
the witnesses ond hoard them testify, We cannet say that the 
Geomelusion of the court is manifestly agsinet the weight of the 
evidence, It follows, therefore, that the judgment must be 
affirmed. 

AVFIRMED, 


Matchett and O'Connor, JJ., coneur. 
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STAMLEY CMIUZELS, 7 ; ( i I 
f APPRAL PROM HIPTAIGR COURT 
va. j ) . fg” 
O¥ GOOK COURTT, 
BUILDING KATZRIAL COMPANY, | | 
a ration, and CITY OF GCHICAGC, 
a Municlpal Corporation, 
Defendants. 
Om Appeal of CLIIY OF CHICAGO, a ) : 
Municipal Cerperation, ,OrFRPRPTA ie A 4 \ 
Appellant, > ww 6 Lelie YU 


BR. PRESIDING JUCTICR Mesuaary 
DELIVERED THE OPINION OF THE Gourr, 


Plaintiff, bringing suit to reoover cowpensation for 
personal injuries received in a collision between two suteetrucke, 
hed a verdict and judgient against both defendants for $5,000, 
Defendant City of GaAlecage appeals. 

Plaintiff wes driving a Pontiae truck nerth on Hal- 
sted street ic Chicags, while another truck owned by the Tuthil. 
@Gompany was going south. They collided at or near the interses- 
tiom of 12%n4 street. Viaeintiff's theory is that there was a hole 
en Haleted street ebout 75 feet north of the north eross-walk at 
A22nd street and that the Tuthill truck going south was negligently 
@tiven into the said hole so as to cause it to swerve ond strike the 
Rorth-bound truck driven by plaintiff. Defendant's theory is that 
the accident happened at the north cross-walk of 122d street, 
Where the sireet was in good condition, wid taunt even if the seci- 
dent happened, as claimed by plainmtifr, about 75 feet north of 
“282d street where there was a hole, the evidence shows that the 
“Role had nothing te do with the sccident; that plaintiff wae driving 

fimmediately behind another truck which was going north ond pulled 
out to the west in an attasupt to pase it, going inte the path of 
South-bound Tuthili truck. 
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Ye hold that the judgment must be reversed and the 
cause remanded for anether trial for the reason that plaintiff has 
failed to wrove by the necessary guantum of evidenee that the 
presence of the hole on Halsted street was the proximate cause of 
the accident. We shail note only a few salient points, 

Tne accident hapoemed in the afternoon of May 9, 1924. 
Most of the witnesses place tie time st about three o'cloek. There 
is a divergence of opinion aa te whether the accident happened, as 
testified to by plaintiff's witneeses, about 75 feet nerth of 
12nd street or, as defendant's witnesses pay, near the nerth erosa- 
walk of 122nd street. A witness whe lived on Halsted street testi- 
fied as to the condition of the atrect about 76 feet north of 122d 
at the time of the accident. The paved porticn of asphalt was about 
20 feet wits; a hole ran from the west edge of this pavement about 
four or five feet eastward; it was about three feet wide and approxi- 
mately four or five inches in depth. The hole had been there some 
time; in the rest of the pavement there were amall eracks - no big 
holes - not enough to affect driving; there vas suple reom at this 
Place for two automobiles to pass going in opposite direetions if 
the drivers were careful. 

Plaintiff testified that there was no truck immediately 
in front of him going north; that he saw the Tuthi}l truck wes coming 
South on the west half of the roadway while he was en the east half 
of the roadway. The wittess was asked whether the Tuthill truck 
changed its direction at any time before the collision, to whieh he 
gave ao razbling, incoherent answer. Again he was preesed as to 
Whether the Tuthill truck got over east of the center line of the 
Pavement, but repeated questions as to this failed to elicit « 
@efinite anowor, Finally the plaintiff was questioned by the court 
(@8 fellows; "The Court: ‘id you see the truck get over the center 
‘Aime Gf the street? A. Yell - it te pretty nord to guess at all. 
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The Court: I mm mot asking you to guess anything new. You sither 
saw it or did not see it. A. I did mot. The Court: YhotT 
A. I 414 nat.* 

Joseph Deratia, testifying for plaintiff, said he was 
at 12lst etreet sad daleted when the accident happemed: that the 
Tuthill truck was going in a sigse,y manner. But on crose-exawination 
he testified that this truek was going “straight south on the weet 
side of the road,* sithoug) later ke said that when the accident 
happened the Tuthill truck was in the middle of the read; that its 
left-hand wheels were over the middle eof the read a couple of feat. 
He also said that after She collision the Tuthiil truck *wae not 
there* but ran past plaintiff's truck 50 feet; that it kept right 
om going for 80 feet down the pavement and was atili on the pave- 
ment after the accident; that aeither truck was off the pavement 
after the accident. This ie contrary to sll the other evidence 
which is that after the accident the truska wore locked together 
on the west side of the atreot, the plaintiff's truck facing north- 
west, the front of it being about 10 or 15 feet west ef the etreat 
pavement, and the Tuthill truck wes right up against it at the side, 

Walter Spetyla testified fer plaintiff that he was at 
122n4 and Halated streets, walking north from 125rd street; that 
the Tuthil) truck tried to pase the hole in the street and turned 
@ast and hit the front part of plaintiff's struck. Uso said he 
thinks the left wheel of the futhill truck wes somewhat to the 
@ast of the middle of the street, althougu he modified this by 
Saying he 414 mot know if this was the fact or not, 

Menry Jurgenson, testifying for the City of Chisago, 
said he was about a block aay, coming north on Haleted street, and 
Gaw the collision; that the trucks were on the northveat corner of 


’ 2294 and Halsted streets, right on the corner; that there were no 
holes in the street at this place. 
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Theodore Olsen testified fer the defendant that he was 
the driver of the Tuthili truck; that there was another lerge truck 
going morth iumediately shead of plaintiff's truck; thal as he neared 
A2amd street plaintiff pulled out te the weet in the path of the 
Tuthill truck; that plaistif?f was going aveut So miles an hour; that 
when the witness suv the cellision was lmuinmt he swerved towards 
the weat in order te avoid the aceldent; that whon the plalatiff's 
truck stopped it vas on the north sidewalk of i2%nd street, on the 
weet side of the pavement, off om lialated street; that the right 
wheel of his truck was against the center of the Tuthill truck 
underneath the bumper part. This witnans testitied pesitively that 
as he came south Le (id not weve out ef the way on aceount of any 
holes; that the pAole north of iR°md atreet had nothing to de with 
the aecident; that when he first saw plaintiff's truek it waa on the 
South side of 122nd atrect aid that plaintiff at about the north 
@Poes-walk pulled out te the west in order te pans the truck ahead 
of him. This witness also testified that he pasecd tha peiat sight 
times aday ond never neticed eny holes ot the place where the 
@ollision eecurred. 

We have noted only a eugh of the svidence to indieate 
the basis for our conclusion thet it hae net been srevan that the 
hole om Halsted street caured the aeaident. Plaintiff, although 


@vidently not literate, under preeeure finally said definitely that at 
the time of the collision no pert of the Tuthiil truck was east of 
the center line of the atreet. The driver of the Tuthili truck says 
the sawe thing. The testimeny of plaintiff's moporting witnerves 
ffere in many important respects from what seems to be the aduitted 
s. We sre net eontent to let the jatyrent stand, It will there- 
be reversed and the cause remanded. 
REVERSED AND REMABDED, 


Matonett and O'Connor, JJ., concur. 
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GUSSIB KATZ, 
Plaintiff in Brroy, . 

f BRRGK TO SUPE LIOR CUURT PF 
va. i 
COOK COUNTY, 
BATIONAL THA COMPANY, 


a Corporation, 
Defendant ia “rrer. 


MA. PRESIDING JUCTIC“ MeGUAELY 
DELIVERED THE OPINION OF THE COURT, 


By thie writ of errer plaintiff seeks the reversal of 
an order 4iemiesing her suit fer want ef prosecution. 

She brought suit claiming damages for personal injuries 
Ceauect, af slleced, by come nails in «a loaf of bread purchased from 
@efentent which injured her teeth end mouth, The suit was brought 
te the Jure term 1929 of the Superior court, The sheriff returned 
the evrmonr, "Served thie vrit on the within nawed Kational Tea 
Company, « corporation, by delivering a copy thereof to H. Hoffman, 
Searetary and Agent of eaid Corporation this 5rd day of hay, 1929. 
The President of saié Corporation not found in my county.” June 
10th defendant wae defaulted for failure to appear, and June 28th 
a fury assense4 plaintiff's damages at $1500, On the same date de- 
fenmtant entered a limited appearance and moved to set aside the 
verdict and quash the service of summons, This motion was entered 
“gn4 continued to July lst, Plaintiff moved that judyment be entered 
” on the verdiet, which motion was denied, 
Defendant sunvorted its motion to set anide the verdict 
ana quash the summons by affidavits - one by Louis L. Mintz to the 
 Offret that he was the general counsel of the defendant and that 
_, ae war not served vith summons; that at the time of the 
| mnneses service of the summons the first vice-president and the 


vice-president and the secretary-treasurer were all present 











ay 


G4. fawn woledue. pp Te 
wae 






Wide Cm ie on 
aad’ Aatt “adhe 


weet i x0tte at er 
“PhO oie 38s. wt | iit ant 


5 Oa ay la i s oehuy ye ail “el 
ee 1) XAMAROM, BOLE be ay won 
“FANOS aN? €O tOT 190 CRHAVT. Cr 


to taprover rie Wie tre be alse ‘wort 1 tw ‘eid ie 

| “(noht mbdong 7) “ante ‘to't bie ‘tod sit 8 

ao teat mt Lanse z0%t Geyumad aututate thee tdyuord ae ee ti —_ 

wort beeaitoxwg heotd ‘te took « dt alton oma ye | bone tte oath 

tigwotd enw dive ost wd vou hate tidood tod bowutet ‘aatite 

bomutex Rd gee eat dtue09 ol toqut aad te omer ants sat oe 
sa) 


‘set Kaus bait boaue abd kw esta ao dew att atari 
-anaitton a od Yowxastt waee a auleev ion bah vot pretrxe 


» YORUOD. Aed, 























rau + aetaioo wa ad biawo'k tous notsarors0d t tats 5 , 

1288 wiadh hav tangas o@ outtes rot bed canton ane b: 

~ob abub emes oft ko .00RrS ta bagemed ‘eit ibatala he | 
add thine tas of Bovon baw sostatascu ‘bob hmte a re 

heredm eaw wotdou aber " Vancotenioe te ‘poivvel’ 00") "ph ball 

boxes ne oo dammubiot wind haven “plgiitare” tet «tia ah bel 

3 -bonsab enw ‘mote nip hate 

dolinay ent ehien tow of aetion ath hetrowawe tnebaste cr am 

od of nami .L abuod yd emo ~ oa eab lide, 9, 

ted? bane sanbas'tee ode to fonnsoo ‘Kaxwaey one om on aa 4 

sty ‘te ombt old te dust janoawuse atte | fone | 

oxy bite toohtante-00!¥ sez) ont panei ant 2 : 

tawenns tia oxew TeTimae ts actos er98 seal baw pane 


Py, 


at the offices of defendant in the City of Chicago oid that all or 
either of them could have been served with such sumone; thet Helen 
Hoffman upon whom the summons was served was not the seoretary or 
any officer of said corporation, but was employed by it as a steno- 
grapher; that defendant at no time had any notice or knowledge of 
the pendency of the suit until June 25th when some person notified 
the affiant that a default had been entered in said cause and the 
same submitted to a jury and thereupon this motion waa made the 
following day to vacate and set aside the default and for leave to 
defend. The affidavit further alleged a good and meritorious de- 
fense to plaintiff's claim and denies that plaintily purenased the 
article claimed by her in her declaration, and denies that she vas 
injured as there alleged, and denies that plaintiif suffered any 
damages by reason of any act of the defendant, 

Helen Hoffmen aleo made affidavit that she had been an 
@=mployee of the defendant for about three months and never held any 
@fficial position in said company; that she had no reeollection of 
being served with any summons or court paper in this or any other 
Gause; that her understanding of legal mettere was so limited that 
if she had been served with summons she would not have understeod 
the mature or meaning of save. She further estates that all the 
officers, except the president, were present in the offices of the 
Gompany in Chicage on the date of the alleged service of summons, 
and that she at no time notified anfat said company of the fact of 
having received any legal paper or notice of the pendeney of the 
uit, 

The court thereupon allowed defendant's motion and 
Ordered the verdict and the default to be set aside, and ordered 
‘that the limited appearance stand a5 a general appearance of the 
defendant, which was given leave to plead and a plea ef general 







Was filed instanter. Plaintiff then advised the court that 
intended to stand on the record and would refuse to proceed. 
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The court called the case for trial, and plaintiff refusing to pro- 
ceed the court dierieset the suit. 

It has been the long and weil established practice in 
this state that courts should be liberal about setting aside de- 
faults at the term at which they vere entered when it appears that 
Justice will be promoted thereby. In Ojty of Moline v. 0. B. & 9. 

R, R, Co., 262 111. 52, it wae held thet, when it appears from the 
affidavit filed in suppert of the motion to set aside a default 

that the party has a defense to the merits, “it has been usual te 

set aside the default if a reasonable excuse is shown for not having 
made the defense. (Magon v. Moliawara, $37 Ill. 274.)" A motion te 
set aside a default is addressed to the sound disgretion of the court 
te which it has been made, and unless there has been a palpable abuse 
of such discretion courts of review will not interfere. It is only 
where it is evident that the action ef the trial court has been unjust 
and oppressive and has resulted in a substontial injury te the plain- 
tiff that such action will be reversed. Kick vy. iistiway, 15 11l. 548; 


Sooper v, Handeleman, 247 Ill, App. 454; Zomy v. The Union of Roumg- 
Bian 3. 4 C, Scegieties, Humber 53944, epinicon riled in this court 
Pobruary 24, 1930. In the recent case of Hogan vy, Brugvick, 335 I11. 
181, the court said: 
"While it is highly commendable to dispose of eauses with eelerity 
and dispatenh it iw more important that justice be dome, and where 


fer any good reason a defendant has been unable to present his 
defense, a court of law will set aside a judument obtained a 
ie ° 


paris ond order a new trial, i 
» 262 id. 52; Bagon vy. Meham 


These citations are applicable to the instant ease. In 


t ee 









the interests of justice the court properly set aside the default 
and permitted defendant to appear ond defend. Plaintiff showld have 
Proceeded with the trial, but refusing te do so there was nothing 
‘for the court to do sxcept diemiso the suit at her costs. 
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Plaintiff's brief presents thirty-four points as 
grounds for reversal, but none of them call upon us to depart 
from the usual rule of liberality in setting aside defaults 
upon motions made at the same term the judguent is entered, 

We respectfully suggest that counsel fer plaintirfr 
hereafter follow carefully the requirements of our Rule 19 in 
the preparation of his briefs. 

The judgment is affirmed, 

AVI RMED. 


Matochett and O'Connor, JJ., coneur, 
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REY YORK BOND & MORTGAGE CORPARY, } 
Appellee, , } 
f) APPEAL FROM 
ve f } “ . 
; } OF CHIC 
Appellant, ) ¢€ 





BR. PRESIDING JUSTICE MeSURULY 
DALIVERED THR GPIAIO“N OF TH# COURT, 


Defendant appesale from an adverse judgment of $660 
entered upen the finding of the court upom the trial of «a mit 
wherein plaintiff clatsed brokerage commissions earned by it 
in securing a mortgage loan on real ostete in Chicago. Plaintirr 
does not appear in this eourt to defend the jJudsuent. 

Plaintiff's claim ie based on wo writing dated August 
6, 1927, addressed to the Kew York Sond 4 Mortuage Company, in 
whieh defendant authorized it 

*fo negotiate a firet mortgage lew: of 911,000 for 5 yours from 
date, interest 6)" per anium, payndle semi-nanually, «* to be 
Secured om the reali estate at 5515-15 Prairie avenue, present 
enoumbrances: First mortyage $7,000, Int. 6%, Due, April, 1928, 
"If you seoure the low for me my spouse and myself will sign 
trust deed and notes on forme satisfactory te you or to the 
maker of said loan, snd assigment of all rents to seoure 
payment of the loan. I hereby egree to pay you 6% on said 
amount applied by ur for commision fer negotiatiag said 
loan," and in addition costs of drawing papers, eta. “If 
wucceod in procuring cr mogotiating sald lean or raving 
seme accepted, and if the undersigned shall fail te ace 
@ept tho same sa heroin provided the undersigned agrees to 
pay ~~ said commission as compensation for services in 
Bogetiating or procuring sait loan.’ 
Defendant signed this and also plaintiff as fellows: “Aséepted: 
Sew York Sond & Mortgage Co. By George Cohen 5/6/27." 
Gshen, the secretary of plaintiiy, testified that he 
: Secured «2 party, M. Schlensky A Sons, who was willing to make a 
first mortgage loan of $11,000, but that defendant did not con- 
@ummate the loan. Harry Jehlensky, o mevier of A, Schlensky & 


“Bons, testified that he hed inspected the property and told 








1, "I will take the loan." 
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Defendant testified as to the elreumstanees which led 
up to the signing of the paper and as to the causes which prevented 
the coneummation of the preposed loan, Plaintiff, testifying in 
rebtittal, made no substantisl denial. The trial court, however, 
Was apparently of the opinion that defendant's testimony was an at- 
tempt to change the legal effeot of the writing by parol testimony 
and held that plaintiff had made out a case by proving the execu- 
tien of the paper and that he proeured a party ready to make the 
loan. 

We are not inclined to hold that this paper alone con- 
stituted a contract binding the parties, It was merely an offer by 
defendant. Plaintiff did net undertake to do anything. The plain- 
tiff, however, could plaee defendant under an obligation by per- 
forming the conditions of the offer. Until the plaintiff did se the 
effer remained in legal effect unaccepted. in the absence of per- 
formance the writing of the word "Aecepted” was of ne avail. In 
Sampbeli Inv. Go, v, Tayler, 246 Ill. App. 435, the court consider- 
ing a similar instrument held that the paper itse.fwas not a binding 
eontract but merely an offer, and that "if one offers to be bound 
if another will do something, a contract may srise when the thing 
is done, but will not upon o mere promise to do it," and that "the 
effer was capable of being accepted only by doing something, that 
is, consummating" the undertaking. 

We are also of the opinion that this Yas not a case 
for the application of the general rule excluding parol evidence 
whieh contradicts or varies a valid written inetrument. The writing 
should be read in the light of the surrounding cireumetances in 


order to understand more perfectly the meaning and intent of the 
parties. In Linn vy, Clark, 295 111. 22, it was held that it was 


Permissible to introduce “evidence of the circumstances of the 
| *SX@eution of the contract anc of facts in connection with it which 
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may tend to explain ite meaning by shoving the situation of the 
parties and all their relations to one another and the subject 
matter of the contract.“ in Beil vy. MeDonald, 305 Il]. 329, where 
a promissory note was involved, it was held that evidence was ad- 
miesible that the instrument wae not intended to take offeet until 
the occurrence of some future contingency, and that such evidenee 
does not contradict the terms of the writing. 

The writing before us shows at least one ebscurity in 
the undertaking proposed, It authorized the plaintiff to negotiate 
a first mortgage loam of $11,000 but recites the existence of a 
first mortgage encumbrance of $7,000 already on the property, which 
4id net mature until nearly eight monthe after the date of the 
writing. This devonstrates the necessity of parol evidence to ex- 
plain this inconsistency, for obviously there could not be two first 
Mortgages on the property. 

It develops from the testimony of the defendant that 
he 414 net ovn the property in question but that the title was in 
Anna Goldberg, daughter of Jacob Goldberg, who apperently repre- 
sented her. It was under a contract of sale to defendant, which 
provided for payments in instalments. Defendant desired to secure 
& first mortgage for an amount which would enable him to pay off 
the existing first mortgage of §7,000 and pay Goldberg a substantial 
amount on the contract of purchase and alse put defendant in funde 
With which to pay some other ebligations. This situation was im- 
parted to Cohen who undertook to procure the consent of the holder 
of the $7,000 first mortgage to accept pre-payment and alse to 
Obtain the consent of Goldberg to the increase of the first mortgage 
te $11,000, Cohen said he “would bring Goldberg ucross,” and in a 
letter written subsequently refers to the time he spent with Gold- 

«berg in attempting to obtain his consent. 






Defendant is a minister, evidently unversed in the ways 
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and language of mortgage lose, ond alse out ef the city frequentRy, 
so it was natural that he sheuld leave the matter entirely with 
Gohen. It is obvious, therefore, that plaintiff through Cohen 
undertook to proeure: (1) « party ready and able te make a firet 
mortguge loan of $11,000; (2) the consent of the holder of the 
$7,000 firet mortgage to aceopt pre-payment; and (3) the consent 

ef Goldberg to increasing the first mortgage from 87,000 to $11,000. 
It is a reasonable inference that Coldberg's coneent involved the 
signing of the new mortgage note and trust deed by Anna Joldberg, 
whe held the title. All theme were essential and necessary to 
complete performance by plaintiff, 

The reeord shows that while plaintiff succeeded in 
proeuring 4 party ready te make a first mortgage loan of $11,000, 
it failed as to the two other easentials, The evidence is silent 
as to the attitude ef the holder of the firat mertgage. Goldberg 
testified that he refused to consent to incrensing the amount of 
the first mortgage over $7,000. He testified that when Cohen 
@alled upon hin he told him, “There is no use to bother again, 

You know I got a contract and the contract suid he cannet make as 
Digger loan; he has to keep the sauce lean what he has got now, * 
Amd again in Cohen's office Goldberg told him, “I want the mortgage 
to atay like it is." 

Plaintiff never brought about the conditione which would 
make possible a first mortgage loan of $11,000. Defendant's offer 
te pay 2 commission wae not tranemuted int» a binding obligation, 
fer the conditions of the obligation were not carried out. Under 
Such cireumstances plaintiff «ae not entitled to recover the com- 
pensation mentioned in the agreement and judgment should have been 
entered for defendant. 


For the reasons indicated the judgment aust be reversed 
ané4 judgment of nil caniat will be entered in this court, 


REVERSED AND JUDGKENT OF WIL CAPLAT HERE, 
Ratchett, J,, coneurs, 
VE » 763 I agree with the conclusion but not in all that is 
q said in the opinion. 
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4 4 APPEAL FRO seas: 0 COURT 
vs. 


JAMES A, CARTER, 


OF GHICAGO, 


Appellee. 7 


BR, JUSTICE MATCHETT DELIVERED THE OPINION GF THB COURT, 


Plaintiff eorporation sued defendant for money al- 
lege¢ to be due upon an oral contract said to have been made 
December 30, 1927, by whic: it was claimed defendant employed 
Plaintiff te furnish art work and advertising to enable defendant 
te carry on «a membership campaign for the Mount Vernon Yacht and 
Country Club with which defendant represented he had a contract 
of employnent. Plaintiff claimed an agreewent by which he was te 
be paid a retainer of $5,000 to cover preliminary costs, 

The affidavit of merits denied the agreement but ale 
leged that there was a written agreement in and by which plaintirfr 
Was to receive $3,000 on the first $50,000 collected for membership 
fees. 

There was a trial by the court and a finding for de- 
fendant with judgment thereon, 

Gther litigation between these parties has been be- 
fore this court in Gen, fo. 337565, in which on opinion, not yet 
Feported, was filed January 6, 19%, 

The alleged written contract was se. up verbatim in 
the affidavit of merite and was proved and identified upen the 
hearing as Sxhibit 1, but apparently through inadvertesce this 
and other exhibits likewise identified were not formally introduced 
in evidence. Plaintiff says that the finding of the trial court 

a shove clearly that it was based upon the court's interpretation of 
ao Written contract ond argues that for that reason the judgment 
_ 
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should be reversed. The original exhibits appear in the record, 
They were proved snd identified, and it is apparent tuat in the 
trial of the case the parties and the court preceeded upon the 
theery that these exhibits were in evidence. There was therefore 
a decision of the cause upon the merits, and this court, by « 
consideration ef these exhibits, is able te review the cause upon 
the merits. Under these circunetances we will not reverse werely 
te compel a compliance with a technical forsality. 

The controliing question in the ease is whether the 
finding ef the trial court is clearly and manifestly againet the 
evidence. Filaintii? urges the prepoeswition that where the trial is 
by the court a motion of defendant for o finding in faver of de- 
fondant at the close of plaintiff's case is in the nature of ao 
demurrer to the evidence and is the sae as w motion by defendant 
for a direeted verdict at the clese of plaintiff's case; citing 
Help vy, Commercial Men's Asa'n, 279 111. 570; UsGune v, Neynalds, 
288 I11. 188; Hunter vy, froup, 515 lll. 293, and similar cases, 
Where the question before the court was whether a wotion at the 
@lose of plaintiff's evidence for a directed verdict in dgfendant's 
faver should be allowed. Such 2 motion raises a question of law. 
Bonelson v, Bast St, Louie Ky, Co., 235 111. 625; Mata v, Chicage 
Sity By, Go., 243 Ill. 114. 


These cases are not controlling here, The finding of 
the court was based upon all the evidence, and the evidence was 
Conflicting. In suci a case, upon appeal to this court, the 
Ultimate question for determination is net whether a motion for oa 
Partieular finding should have been granted but whether the finding 
and the judgment are clearly aguinet the evidence, In deciding 

+ that question the finding of the court is entitled te the same 
| @enatderat ion as would be given to the verdict of a jury. Beidier 
« 107 Tli. App. 556. 
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In this state of the record we cannot say that the 
finding of the court is .anifestly wrong, and the fadgment of the 
trial court is therefore affirmed, 

AFT IRVED, 


MeGureiy, ?. J., and O'Ueonnor, J,, coneur. 
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BR. C, CLARK VEKEER COMPARY, ) A 
Appellant, ) on 
f ~") APPEAL FROM MURICIPAL cou 
vs. 7 = : ww 
OF CHICAGO. 
TAVinG G. ZAZOVE, } 3 
Appellee, ) 


¥ 


BR, JUSTICE BATCHETT DELIVERED THE COPIAIGN OF FHE COURT, 


The plaintiff company sued defendant upon his guaranty 
ef five promissory cotes made by the Sonata Kanufacturing Company, 
a corporatien. 

The statement of claim was verified and alleged that 
there was due, after all just credits were allowed, $1749.61. ‘the 
affidavit of merits denied any liability; denied that any amount 
was duce, and set up with great detail other alleged defenses which 
Will be hereafter mentioned. There was a trial by the sourt and a 
finding for defendant, upen which tke court entered judgeent which 
Plaintiff argues sheuld be reversed. 

Four of the notes sued om were wade OCetober 24, 1923, 
te the order of plaintiff, Three of these vere for $200 each and 
the fourth for $149.61. These four notes were due ten, cleven, 
twelve and thirteen months, respectively, after date. The fifth 
mote, dated July 2, 1924, was for the sum of $1,000, payable te 
the order of plaintiff, and by its terms became due November 2, 
1924. These notes by their terms did not draw interest prior to 
@eturity. Each and all of them were executed by the Sonata 
Eanufacturing Company, by defendant, Irving G. tazove, its presi- 
dent. 

Bach of the notes dated October 24, 1923, bore the 
foliewing endorsement upon the back of it in red typewri ting: 

“Im the event that the payee is unable to coliect said netes from 
the Sonata Manufacturing Company, « corporation, then and in thet 





event IT hereby quarant<e the payment of the same," This endorse 
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ment was signed “Irving |. Zasove.” The note for {1000 bore the 
game endorsement, witn the exception that the singular “note” was 
used instead of “notes,” as in the other endorsements. 

Default war sade in the payment of each of the netes 
at maturity, amd plaintiff brought suit on Deseuber 16, 1924, in 
the Municipal court of Chicage, making defendante thereto the 
corporation maker and the guarantor Zazove. Defendants appeared 
and defended .Zazcve upon the ground, cmong others, that the aetion 
Was presatare as to him, On July 16, 1925, the maker, Jenata Kame 
fasturing Company, was adjudicated a bamkrupt, and when the case 
was called for trial Zazove contended that his liability could not 
be deterwined until the bankrupt's estate was settled. Flaintiff 
took a non-suit as to hin, 

The bankruptey matter was pending until Becember 6, 
1926, and plaintiff received upon ite claims dividende from the 
Dankruptey estate amounting te $238.11. Thies suit was begun 
December 31, 19726. 

The Sonata Manufacturing Coupany wae « corporation 
organized under the laws of Lilimois vith a cupital stock of 
$7500. The tneerscratore were Dave ‘Feigenberg, Joseph A. Liner 
and William Piotriuski. Defendant Zeaszove is a practicing lawyer 
and represented the Sonata Company ae ite counsel. the company 
Was engaged in the manufacture of phonograph cabinets and in the 
sourse of its business purchased material from plaintiff company. 
Im October, 1923, plaintiff claimed om indebtedness of $2000 or 
$3900, and there were ether creditors, Defendant in his affidavit 
ef merits states in regard to the coxpany: 


"That prior to the month of October, 1923, am wdit was 
taken of its books and the defendent diseovered that due to 
mi it wae practically insolvent a4 unable te meet 
its qhalactions ené@ that in order te protect the indebtedness 
of the company to hie, ZJazove, he purchased all of the stock 

#84 assumed the management ond paid #21) of ite Liabilities.* 


y 


‘ ; The oteck was increased to $15,000. Zeazove hela 147 
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ef the 180 shares of stock transferred to him, and he testifies that 
later he tranaferred 146 shares of tais steck to his brother-in-law, 
Harry Yolfe. Defendant seted as president and treasurer of the 
corperation, smd folfe seems to have been im charge of the deteilas, 
of the business, 

On Cotober 24, 1925, thé date ef four of the notes, 
Plaintiff, by ite president Clark, and the Sonata Monmufactur ing 
Company by its president caxzove, entered inte an agroement in 
writing, hich recited that the Sonata Aunufeeturing Company had 
been purchasing panels from plaintiff; that here had been a ehange 
of stockholders and active purticipante is the Sonata Company; that 
& dispute had arisen between the parties, and "Whereas, it la de- 
sired that all disputes and differences of every kind be adjusted 
and compromised;” that in comsideration of the execution of 12 
Motes, nusbered 1 tc 12 of that date, amounting to $2349.61, by 
the Somata Company, pisintiff would release and discharge the Jonata 
Company of any and oll claims up to and including October 24, 1925, 
"it being the intention of the parties to adjust amy ond sll elaine, 
Gounter-claines «nd differences up to the date of the execution af 
this Agreenent.” 

The four notes of that date here ued on are a part of 
the motes executed and delivered pursuant to the terms of that 
agreement, 

One of the many defenses set up in the affidavit of 
Merits, on *ehieh defendant now insists, soncerus his claim that 
the guaranties upon these notes were given by defentent without 
Gonsi derat ion. 

As to the four notes dated October 44, 19435, deofendent 
Sestified that after they wore delivered and on the Bednesday fel- 
“Mowing their execution the uctes were brought to his office by 
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negotiate thes at the bank wniess tacy were guarerteod by defondans, 
ana that pursusnmt ts that Fregucst then mete, 4erendent erete the 
guaranties om the Pesk oi thene four motes wiisest any prier agrees 
ment so to do. 

tm the contrery, Clark testified that the eusaranties 
by Zazeve vere vritten upen there four notes at the tine they ware 
executed in Zaseve'’s cifice, in response te mestions by delesdant 
he said: 

*I saw you sign on the face and the buck. [f heiped you 
blet your name om them. They were signed in your private of- 
fice. There was a 4isecussion as te whether tne notes were to 
be eaid by you or tne Sonata eespany. You guaranteed, *** 

You said the Sonata Company was oroxe, that we were mighty 
lueky you had come in te take hold ef it ar we wouldn't get a 
cent. You said you would personally guarantee the payment e3 
the sote if we would take the paper.“ 

There is a pveeumsption of law that the guaranties on 
the baek ef these notes were executed st the same time az the 
notes (Zankakee Cool Co, v, Crane Big. Co,, 138 thi. 27), and 
under the negotieble instrument law {see Smith-liurd's [1]. Nev, 
Stat. 19299, chap. 94, article 11, see. 24) every negotiable in- 
atrument is presumed pring facie to have been issued for a valuable 
eensideration, and every seracon whose signature appears thereon, 
te have become a party thereto for value, 

Byer if it is comeeded that the notes vere accepted 
wpen the condition that the quarasties should be executed at a 
later time, the later execution under weh cireunstances would 
Telate back to the original promise and would be supparted by the 
Same consideration. Halli vy. Stackhouse, 33 Pa. State, 302; Shanley 
XM. Bilis & Adams, 56 Mies. 434; Wihlions vy. Porking, 21 Ark. 18; 
Bora vy. Bel-gin, 164 Mo. App. 174, 148 8. ¥. 190: Stroud y, Thomas, 
158 Gal, 274, 72 Pae. 1008, 

Gn behalf of plaintiff evidence was given to the of- 


feet that, prier to the excoution of these four notes, the Sonata 





Company wan in erreare; that it had given its notes 
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fer indebtedness to plaintifi, and that these notes were uot hon- 
ered when due; that defendanf, upen taxing eontrol ef the company, 
Pequested further time on amounts then due and further eredite fer 
additional meterial whieh the Senata Company desired to purchase, 
end that these requests vcore granted only upon the condition that 
@efendemt showld guarantee tne actes, whieh he agreed te de. 

The books of plaintiif kept in tue usuai course of business; the 
teatizeny of #Zies tilms, who kept the books; the testimony of the 
president of the company, Clark, and ef Davis, another employee of 
Plaintiff - sli ef these give probable, eredible and consistent 
evidence to this effect, 

Om the eontrary, defendant, his stenegrapher, Kiss 
Faegenson, and a friend cf defendant named Kyron Goldberg, teetified 
that the guaranties were put om the motes in the week following the 
Saturday upon “hich it was agreed the notes were executed and de- 
livered te Clark. These witnesses testified that they were present 
when Clark brought the notes back to defendant's offiee and said 
the bank would not discount the notes beesuse the Gonutea Company 
Was not rated. 

in determining the weight to be given the evidence 
of some of the witnesses produced by defendant, we tink their tes- 
timeny on another issue of fact as io the fifth note may well be 
eonai dered. 

This fifth nete was for the sum of $1,000 to the 
eréer of plaintiff, dated July 2, 1924, and, os already stated, » 
Similar guaranty of defendant appears on the back of it. In the 
Sffidavit of merits defendant states by way of defense to this 
Stem that at the time of settlemont om October 24th, plaintiff 
fraudulently revreserted tint the Sonata Company hed purchased 
$2,000 woran of panels end requested om secommedation note therefor 
— ef diecounting it; *hat as o matter of fact phaintufr 
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Wee already obligated te deliver such paneiz in order to complete 
Sete of pasels tacretoiorve dslivered; ihmat wider sack fraudulent 
representations asfendant, ef benali of the Uenntea Xanul'aecturing 
Company, executed a note for $1000 dated Janaary SO, 1924, due 
four months after date; that plaintifY, pursuant to its intention 
to defraud, made no cemand on the Gonata Company tor payment of 
that mote at caturity; tmat about the ead of suiy, Ciark, in bee 
heif of plaintiss, again oppeared iu delendant's efiice and of- 
fered at extenaion of iour months if defendant would guaraiitee the 
Same; that thereupon delemiant ezeecuted tuis note mid wrote aie 
endorsement tieFeon; that he subsequentiy isermed that tno bonata 
Company wan not indebted ivr taat sux, suit that the priom note was 
fraudulently abieined; that he isemdiately iniermed plaimsifl of 
the fraud and requested an epportiunity to discuss the watter, but 
that Ciars of plaintils? company did fot keep Ale premises in that 
Fespeet ani that six weeks subsequent to the maturity of the 
Bote suit on the note was begmn. 

Defendant testifies that thie nete was exeoruted June 
SO, 1924, in exenange fer the former note and at the request ef 
Clark, and that he at the same time gave Clark a cheek fer $400 
in payment of two other notes for $206 ench; thet one of these notes 
Was at the Pank, but that ne trusted Clark to doliver it te hin 
thereafter; that Clerk 4i4 not imerdistely return the $200 note as 
agreed; that lteter he got Clary on the ‘phone, heving learned from 
Wolfe of the fraud in securing the £21000 note for panels whieh 
Pisintiff was already obligated to deliver in order to complete sets 
Tor which settlement had been mote; that Wolfe got Clark on the 
‘phone ond that defendant listened; that Clark said me would come 
@owm and adjust the matter; thet felfe said, “Yeu huve a neha oF & 
let of nerve tzpesing on my brether-in-ler, whe eas helping you out;" 


A# 





Wolfe tola Clark that if he was not there by 3:30 thers would 
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be a fist fight an¢ that he wanted the nete back but that Clerk 
never shoved up; that none of the netes were paid thereafter, nor 
4id plaintiff make any demand of payment or attempt to collect 
then; 

Biss Faegebsecn in this renpect alwe gave evidence 
tending to corroborate her employer. Yelfe alee corroborated 
this lurid testimony. 

Clark in rebuttal testified that he did net secure 
the $1,000 note om July 2, 1924, and that in Januery of that year 
he settled with defendant for panels scld subsequent to the settle- 
ment made om Cctober 24, 1923; that plaintiff teek back such van- 
@ls from the Sonata Company as it did not wish te use; that «t thatt 
settlement in January plaintiff reeeived a $1,000 note and «a cheek 
for about $71 in setticment. Clark's version of thie transaction 
is correbeorated by written decusents, as well se by the evidence 
ef those who knew the facts. 

an invoice dated October 27, 1923, appoara in tha 
Fecerd as plaintiff's exhibit 25 and shows the purehase by the 
Sonata Company on Getober 27, 1923, of material ameunting to the 
tetal sum ef $1000.24. Another inv ice shows the purchase on 
the same date of material omounting to $367.68. In fact, on 
January 12, 1924, a letter was written to plaintiff signed by the 
Sonata Manufacturing Company by Marry Yelfe, which appears in the 
Pecord as plaintiff's exhibit 19, im which the Sonate Company 
states: 

* * * we cust insist that you send ua » eorreeted state- 
ment which will cover all merchandiece shipped to us 
f , and no other 


Juet as secon es you do that, we will mdenavor te check the 
Same up and meke psyment on whatever little might be due you.” 


Cross-examination developed that while this letterras 


| Fitter @m stetionery of the Sonata Manufacturing Company, it wae 
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in fact dictated by Solfe and typewritten by Miss Faegenson, see- 
retary of defendant. Horeover, it appears from the testimony of 
an attorney, =r. Sears, that plaintiff prior to July, 1924, upon 
the maturity of thie note for $1,000, placed the eume with him 
fer eollection; that he went to defendant's office and discussed 
with hin the payment of the same; thet defendant msde a preposi- 
tien te him to pay $4060 cash to take up two of the installment notes 
and that upon surrender of the $1,000 note, a new note for $1,000 
Would be given; that Seare accepted the sropesition, received a 
check for $400 and the new note for $1,000 guaranteed by defendant, 
and that om July 1, 1924, he, Scars, eent the same te plaintiff, die 
letter te plaintiff is in evidence and states: 
*I aleo enclose «a new note of the Sonata Big. Co. guaranteed 
by Mr. Zazove, for $1,600, te your order, together with three 
motes, two for $200.00 each and one for $149.62, ef the Sonata 
Mfg. Ge. I believe that thie is a good settlement, for while I 
Was unable to induce tr. Zareve to pay interest on the four 
months’ renewal note and you thereby lose five months’ interest, 
mevertheless I 4id get his guarantee, for what it is worth, 
thereon, and this you did not have before, I believe these 
motes will be paid as they fall due.* 

A consideration ef the evidence upon this peint makes 
it mecessary to hold, not only that any finding in favor of de- 
fendant upen the issue of fraud in obtaining this $1,000 note 
Would be against the manifest weight of the evidence, but that the 
evident fabrication of this defense discredits the teetimeny of 
Wolfe, defendant, and hie stenographer on the insue as to the other 
metes. We therefore hold that the defense of fraud, insofar as the 
91,000 note of July 2nd is concerned, is not sustained by the evi- 
dence, and that the evidence fails to establiah the defense of want 
Of consideration as to any and ali of these notes, 

The only other defense concerning which there may be 
Said to be any evidence is that plaintiff failed te exercise due 


‘@iligence in the collection of these notes, ‘the guaranty was not 


_ in ite nature but contingent upon the fagt that plaintiff 
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plaintiff should be unable te collect frem the corporation. As 
a@efendant wus im entire contrel ef the corporation amd in contre) 
of ite assets, it would seer that he is not in a favoratle position 
te urge thie defense, since, essuming the solvency cf the Sonate 
Memufeeturing Company, s# he new contends, he could at any tine 
have prevented sll damage ond injury to hiceelf by paying these 
obligations at maturity from the assets of the corporation. The 
Hetes were discounted at the bank, and it appeare, contrary te 
Gefendant's contention, that be had notice of the maturity ef the 
Game and that payment Kad net been sade. At any rate, under these 
eirounstances he was chargeable with such knerledge, Mamerow vy, 
Hat') Lead Co., 206 I11. 626; Hort Dearborn Hut") Bonk y, Midler, 
178 Til. App. 450. 

It affireutiveiy appears that defendant was not ine 
jureéd through any neglect of plaintitr te diligently prosecute ites 
Glains. Heberling Xed, & Ex, Co, v. Seith, 201 I11. App. 126. 
Suit was brought againet the ceorsoration maker and defendant 
jeintly. Defendant filed an affidavit of merits us to himself and 
@Glainmed that the suit was prewature, and alec, while im entire con- 
trol of the company, an affidavit of merits, for whieh itmust be 
Seeumed he wae responsible, denying liabllity, wae filed. Hic own 
affidavit of merits shows thet the corporation war practically in- 
Selvent during s11 thie time, and it was im fact adjudicated a 
Bankrupt and defendant credited with the smount reeeived through 
the bankruptcy court. Defendant is obligated te pay the balance 


Peamining due upon these notes, and a5 the cause was tried without 
& jury the judgment for defendant in this case will be reversed 
With a finding of facts and judmment here for $2239,2a 
im plaintiff's favor. 

REVERSED WITH FIinpine OF FACTS 
' ABD JUIKMENT SERRE. 
Meturely, P. J., amd O*Connor, J., concur. 
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336453 FINDING OF PACTS. 


We find as feets that defendant, Irving G. Zazove, 
ia guerantor of the collection of the notes upon which plaintiff 
gues; that the same were not paid et maturity; that plaintiff 
used due diligence to colleet the same from the maker, the 
Sonata Manufacturing Company, snd duly preseouted its claim in 
the bankruptcy court, where the maker was adjudicated te be a 
benkrupt; that any suit against the maker of the notes would 
have been unavailing, and that defendant under hie juaranties, 
as written on the back of said notes, is liable te plaintiff 
for the anount unpaid thereunder; that there is now due and 
owing from defendant, Irving 6. Zazeve, to plaintiff, A. ¢. 
Clark Veneer Company, the principal sum of $1749.61 with 
interest at 6 per cont, amounting to $489.67, making a total 
sum of $2239.28, for which judgment should be entered in 
favor of said plaintiff and against said defendant in this 
court. 
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TeR INMAN COMPANY, } vA 
a Corporation, a 

Appellee, ) . 

APPZAL FROM MUNICIPAL ¢ 
v8. 
| OF CHICAGO, 

TAVING G. ZAZOVE, ; 

Appellant. yre ra > A a 


BR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Plaintiff, the Inman Company, sued defendant upon his 
written guaranty of payment of a note of $5443.76 made by the 
Sonata Manufacturing Company, « corporation, to plaintiff's 
order September 17, 1924, with interest at six per cent, due 
sixty days from date, 

The affidavit of merits denied anything wae due; 
alleged payzent, release by failure te protest, want of considera- 
tion, release by failure of plaintiff te sus the maker on demand 
ef defendant, anf discharge by reason of an oxtension of time fer 
payment ef the note efter maturity without the guarantor's coneent. 

There was a trial by jury and « verdict in plaintiff's 
favor for $469.21, om whieh the court, overruling motions for a new 
trial, entered judgment. 

Defendant argues error in the adwiesion and rejection 
of evidence, in remarks of counsel and of the trial court during 
the trial, and urges that hie motion te withdraw a juror should 
have been granted, 2nd that there were errors in the giving and 

: Fefueing of instruetions. 

| Am atemination of the record discloses many procedural 
_@rrors, The situation is well sumarized in the following colle- 
Wy between defendant and the trial Judge: 







“kr, Zasove: Judge, in view of all this hilarity and talk 
@f counsel, I am going to renew my motion; tiie case hes been 
made a farce; I can't possibly get a fair trisi--- 
The Court: I agree, it has been a farce to some extent; 
bat you are responsible for most of it; motion dented. 
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Sr. Zazove; IL exeept te the commente of the Court hure.* 

We have garefully gone over the reeerd, ond we think 
the attorney for plaintiff as well as defendant, whe asted as his 
own attorney, deserve criticiam for the manner in whicn the trial 
was conducted. 

The points involved in the case, however, are, in 
our opinion, few and sinple, On the back of the note sued on up- 
pears the guaranty of defendant in the following language: 


*l hereby cuarantee the payment of the within cote by the 
Sonéta Sig. oo., Iuc., Irving G. iasove.* 


The rights of the parties on this instrument must be 
deteruined under an act in regard tv negotiable instrmente, payable 
in money, sopreved June 6, 1907, (see Smith-Hurd's 111. Rev. Stat, 
1929, chap. 94, pp. 1962 sud 1966). Gections 118, 119 and 191 
are perticulerly epplicable,. Geoticn i118 sets up the manner in 
whicn a negotiable inetrument itself may be discharged, Section 
119 states the lew ar te how a person secondarily liable upon nego- 
tiable peper may be diseharged from nis liability, while seetion 
191 defines who are primarily Liable and who are secondarily 
liable upen regotiable inotrumente. 

In Wolfzoun vy. Hetheguild, 242 111. App. 622, con- 
Struing these sections of the stutate, we held that # guarantor, 
although the form of nis guaranty was absolute, was secondarily 
liable upon the note jusranteed by Kim, ond that he could be dis- 
@arged frem such Aiability enly in one of the ways set ferth in 
section 119, 

4m agreement in raver of the princgipal debter binding 
Upen the holder te extend the time of payment or to postpone the 

_ helder's right to enforce the inetrument, is one of the ways in 






Whieh a perecn secondarily liable on an inetrusent ie disenarged, 
| Kowever, im this case, while there is some evidence of a promise 


bY Plaintiff to extond the time of payment of the note, there is 
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no evidence of any consideration to support such promise, and even 
if it is coneeded that such sgreement was made, it was therefore 
net binding upon the holder and defendant wae not discharged, 

The controlling question in the case, as ve view the 
reeord, is ome that goes to the merits, namely, whether the note 
had been, as dofendant comtendsa, paid in full. There is no evidence 
in the record from which the jury could have reaeonably found for 
defendant as to any cther defenne presented. 

The affidavit of claim admite payments on the note of 
$1343.76 on December 12, 1924; $529.72 on October 7, 1924; $5351.07 
on December 1, 1926: a eredit for goods returned of $212 on an 
uncertain date and « payment of $100 on on uncertain date, 

It was proved unon the trial that om Mare) 16, 1925, 
ae further payment of $1,900 was mode, leaving due a total principal 
of $327.2) with interest thereon. 

Defendant offered proof intended to show a further 
payment by check on February 24, 1925, of $750. The vroof offered 
Was to the effect that a check was mailed to plaintiff at that time 
for that amount, but the proof for plaintiff was to the effect that 
this check was never in fact received. The cheek was not produced, 
although it should have beer available if aetually paid, The burden 
ef proof to establish the payment wae on defendant, and the evie 
dence is not wfficient to shew even prima facig the payment of 
this item. 

According to the computations of interest set forth 
in defendant's brief, which are not disouted by plaintiff, ana 
Seeuming the other faete to be as we heave heretefore stated, there 

“Pemains due on this note the sux of $351.66. We think the court, if 


‘ 
the Fequeat had been made, would have been justified in instructing 







the fury to return a» verdict in plaintiff's favor for that amount. 


Judgment for the larger sum is clearly and manifestly against 
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the weignt of the avidense. If plaintiff will file a rewittitur 
in the sum of $517.55 within ten days, the Judgement wikl be 
affirmed; ctherwise 1t will be reversed and the cause remanded 
for another trial, 


APVIRKED UPON REMITTITUR; 
OTHBEWIiS4 AYVERSED APD REWANDRD, 


Meturely, P. J., amd O'Comnor, J., coneur. 
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TOBY L. LANGSTOR, 
Plaintiff in Srrer, — 


 RRROR TO CIRCULT COURT 
vs. 


ROBERT 8. ABBOTT PUBL IDIING 
CO., = Corporation, 
Defendant in Wrror. 


OF COOK COUNTY, 


on het , z 3 
\ fe A - 
’ } ( s : 
fw LS @L1AG = 


MR. JUSTICKR MATCHETY DALIVERED THE OPINION OF THR COURT, 


b 
, 


~~ 
Ke 


On January 20, 1927, Langeton filed a bill in equity 
dased on an alleged contract for advertising services said te have 
deen entered into between the parties on January 2, 1922. The econ- 
tract was set up yerbatim, and complainant prayed an accounting 
thereunder. 

Defendant filed a pliea to the bill in whieh it averred 
that at the time of making the contract, and prior thereto, one Phil 
A. Jones was employed by defendant as manager in publishing and dis- 
tributing The Chicago Defender; that Jones conspired and confederated 
with complainant to defraud defendant ond pursuant thereto, in viola- 
tion of the by-laws of the corporation, signed the contract in be- 
half of defendant without regard to and in violation of the terus 
ef an exclusive contract dated May 1, 1920, between defendant and 
v. B. ZAff Company; that Jenes did thie without consulting the 
@ounsel of the corporation; that he agreed with complainant to 
; Gollect from advertisers in The Chicago Defender the moneys owing 
‘ by enid advertisers to defendant, not as agent of defendant but on 
‘ his own account; that in pursuance of thie conspiracy Langston 
paid Jones a percentage of the moneys collected, which he retained 






and never accounted for to defendant; that said contract was kept 
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A replication was filed and the cause wae referred to 
a master for the purpose of determining whether complainant was 
entitled to an accounting. 

The master reported that the allegations of the plea 
were not sustained and recomiended that o complete accounting 
should be taken. Defeniant filed ebjections to thie report, which 
were overruled and by order stood as exceptions upon the hearing 
before the clieneoellor. 

The chanceller sustained the exceptions, overruled tive 
repert and entered a decrees that the bill be dismiesed for want of 
equity. To reverse that decree the complainant has sued out this 
writ of error. 

While there is some gonflict in the evidence, as we 
will hereafter notice, there is little doubt as te the actual facts, 
Defendant is a corporation engaged in pubilsiing a weekly newsapoper 
known as "The Chicage Defender," which hae a considerable cincula- 
tion. The corporation was organized and is owned and controlled 
by its president, Robert 5, Abbott. In 1913 complainant Langston 
Decame associated with the business ss a writer of theatrical news 
and a solicitor of local advertising. He operated under the name 
Langston Advertising Service. 

In 1919 Phil A. Jones became general manager of the 
paper. lle was also the secretary of the corporation, In the per- 
fermance of his duties Jones occupied the same office ae Abbott, 
the president, Langston opeied negotiations through Jones which 
on January 2, 1922, resulted in the execution of the written con- 
tract upon which this suit is based. By ite terms defendant cor- 
poration employed Langston as its special agent and correspondent 
for the purpose of securing advertising matter and writing special 
articles. Langston on hie part agreed to solicit and aecept for 


>» 


the corporation amusement, theatrical and theatrical entertainment 


7. 
rs 
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advertising and was given permission to selicit “all ether kinds 

ef advertising matter for the party of the first part." ‘he con-~ 
tract also provided that Langston should provide each week a minimum 
ef twe full pages of theatrical newa and reading matter and write 
special articles and advertising matter upon request for defendant's 
publication. 

The corporation agreed on its part to pay Langsten as 
full compensation 50 per cent of all publication charges for such 
advertising matter as might be printed in The Chicago Defender, and 
SO per cent of all charges for other general and commercial adver- 
tising matter which he was aleo given permission to solicit, Lange- 
ton being responsible for the payment of all adverticing matter 
over which he had exclusive control. 

The contract by its terms was to begin on Januury 2, 
1922, and to continue for a peried of five years. Thies contract 
Was executed in the name of the corporation by Jones ag manager, 

Neither Jones nor Langston at any time informed Abbett 
that the contract was about to be made, nor was either Abbett or 
the directors of the corporation informed of it in avy way until 
June 27, 1925. 

Article 21 of the by-laws of the corporation provided: 

"The President shall when present preside at all meetings 
of the stockholdere and of the Board of Directors; he shall have 
General and active management of the business of the Company 
upless some or all of such powers are delegated to the General 
Manager appointed by the Board of Directors." 

, Abbott testifies that at the time of Jones' employment 







he, Abbott, told him that “I expected him to take care of all of the 
general business of the company, but at mo time sould he handle 
‘tontracts, because I knew he knew nothing of contracts of any 
ption, and because when it came to that I had a laryer, my 

» to take care of all the contracts, he must see them before 


them, and I would geo to his off:ee to sign them." Abbott 
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further testifies that he told Jones that he must not enter inte 
contracts without consulting Judge Ceorge, whe was counsel for the 
corporation. 

Juige George teatifies that in « conversation with 
Abbott in the presence of Jones, “Abbott teld Jones that he was 
going «vay and that Jones should not enter into any contraet exq 
cept upon consulting me and meeting with my appreval, * 

It is undisputed that the contract was entered inte 
Without consulting Judge George. Jones, however, denied the eonver- 
sation as testified to by Abbott and George, A clesr vrevonderance 
ef the evidence ia to the effeot that the contract was evutered inte 
on the part of Jones without mthority and contrary te positive 
directions of the president of defendant corporation, 

Harper, an eoployee of defendant, teetifles that shortly 
after the contravi was wade Langston told hin that he “had put over 
@ master etroke, that he bad signed up « contract there that would 
make some money for nim ond Phil emd that Mr, “iff would go a little 
bit slew cov.” Complainunt denies that he ever said this, but the 
determination of this faet is not comtrolling, althoug: it would 
appear that Harper is 4 disinteresteg “itness. 

Complainant teetivies that he rendered monthly state- 
Wents under the contract, but a certified aceountant whe audited 
the books of defendant corporation after Langston ceased to act as 
ite agent, was not able to find any such statements, 
Prier to the exeoution of this contract with Langeton 
@eferdant corporation through Jones (but with the aporovel of 
Abbott) sntered into a contract with ¥, B. “iff Company. ‘The master 
(erroneously, we think) excluded the contract when offered in 
‘evidence, It appears, hevever, taat it wae construed by the parties 
to give to ¥. B. Ziff Company the exclusive right to solicit foreign 
Rational advertising for defendant, 
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Aff acting under this contract had segured advertising 
from certain phonograph reesrd companies at a card rate of ferty 
eents « lime. Commiainwit under hie contract wasn able to amd did 
offer sdvertining to these enme companies nt twenty-eight cents a 
line. As defendant pointe out, the effeet of this was te ereate 
competition within the organization iteelf amd cause the lone te 
defendant of the higher rate, Ziff learned about thie cammetition 
and renonstrate4 with Jones, who told him that Leneston had a con- 
tract with Abbott and that the only thing for him te do was te let 
the eontract geo through and deduct hie commissions just as he had 
been doing, ond Ziff did eo. 

Jones adcits that he told Langston to ge after this 
Woeiness, ond Langston told hiw thet he would de ao, and “if fi 
ean get it I wili see that yeu sare taken care of," Langaton went 
te Wisconsin, New York and Philadelphia and came back with the cone 
tracts he went after, 

It appears from the evidence that on July 17, Sovenmber 
8 and Deceuber 10, 1924, Langatonm gave checke payable to the order 
ef Jones for the sums of $255.07, $141.26 and $165.95 respectively, am 
that these cheeks were cashed by Jones. 

Langston says that he doen not remeber saying that he 
Would take care of Jones but explains that he aeid hin profits were 
larger than he expected and that he was “geing to give him a little 
Something of f my end of the comuisaeions,” While he denies an ar- 
Pangement vith Jones and says Jones was surprised when he gave hin 
the first check, he admits thut the second, third, fourth and firth 

and eontimaing cheeks represented 20% of his 50% compensation, 

Whether the contract as oriyvinally made was entered 

_ inte with fraudulent intent or not, it is apparent from the evi- 
dence we have recited that it was entered into without suthority 


Mmsofar as Jones was concerned, ond against positive instructions 
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of the president of defendant corperation. it alwo appears thet 
information as to the existence of such contrast wan carefully 
eonceal ed by both Langston end Jones from Abbott, to whom by 
PFesson of their employment they vere under obligetion merally and 
legally te make the fullest disclosure and to dea in the utmost 
goed faith. 

Jones and Langston were not ignorant of the details of 
the businese of defendant corporation, They knew of the sxclusive 
contract with Ziff Company and, sasouming the slightest inteliigenes, 
they must heve underetcod that the inevitable result ef their scon- 
traet would be to injure the business of the corporation by which 
they were employed. Langston will net be heard to say that he 441d 
net intend the natural and probable consequences of his acts, and 
the undisputed fact that the existence of this contract vas con- 
eesled frau those whe had a right to know it, coupled with «a eon- 
tinuous payment by Langston to Jones of s pertion 2 the profits, 
would justify the conclusion of tue chancellor that these two 
Gonepired together to bring about the resulte which tollowed, 

It ie unnecessary to cite or review authorities, In 
ordinary feir dealing between men common honesty forbids that 
courts should use their power to euforce alleged rights obtained 
dy such conduct. P 1 Iu tub . 
Co,, L. R. 10 Gh. App. 515; Mechem on Agency, Sec. 2157; Balser 
3. Mornheli Field & Co., 179 L1i. App. 5, ond Pon American Fetroleum 
& Tranen, Co, vy, United States, 273 U. &. 40, Th i. Ed. 754, ore 
a few of the many cases which miight be olted, holding that the 
wronged and defrauded party has a right to rescind contracts 
obtained in thie manner. Defendant in this case, however, asks 
no affirmative relief, but the maxim of equity which requires that 
he whe comes into « court of chancery must come with clean hands, 
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forbdids that complainant be allowed to recover upon « contract 
which was wade in bad faith and whieh te unconecteon=bie and 
fraudvleat. Pomeroy on Equity Jurisprudence, 1918 e¢., vod. 1, 
sees. 400-401; Levin vy. Chicage Gas Licht & Goke Up., 64 11. App. 
395; Tobey ¥, Heobinnon, 99 Til. 222, 


The geeres of the trial ceurt is affirmed, 


APFINSED, 


Nofurely, ?. 7., and G'Comnor, J,, eoncur, 
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MR. JUSTICE MATCHETT DELIVERED THE GPIKION OF THR COURT. 


Defendant Inanrance company appesiz from a Judgnent in 
the evm of $2,572 antered on the verdiet ef a jury in raver of 
plaintiff, Georg ennert, in wi eation upon a Life ineurance 
policy upom the life of hia wife, Sati Sotmert, in which plaintiff 
Was nexe4 ac beneficiary. 

The defense of defendant was set up in a plea of the 
gemernl issue ond in aeended special pleas “ileh aver tnat the 
inmegured made fslec representations with reference te her health 
and history. Zo these pieas plaintiff Tiled replications, ana 
the issue thus raised was submitted to the jury. At the clese of 
ail the evidenee defendant made « moiion that the jury be in- 
structed te return « verdict in ite favor, which was denied, and 
the errore aosigned ond argued are based upon the refusal of the 
Gourt te give *his and ether instructions requosted. 

The poliey of insurance atates upon ita face: 

"Thies insurance is granted in consideration of the applica- 
tion fer this Policy, a copy ef which is hereto attached and 
made a part of this contract, and the payment in advance, while 
the Insured is in good health," of the prexiun. 

The policy im question was daied Yairuary 27, 1925, 
and delivered to plaintiff Auren 5, 1925. 

Plaintiff upon the trial offered evidences of lay 
“Witnesses to the effect that in February and Maroh of that year 
Sew and taiked with the deceesed; tnat she dld ner oun house 






‘taking care of a house of five or six rvreoma, and in addition 
@uteide work for other people; that she did cleaning, sewing 
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and washing for others; that she <id two washings a week fer out- 
siders besides her own; that she (id set look like a sick woman, 
The former agent of the defendant insurance coupany, whe delivered 
the pelicy, stated that he saw her on Lareh 3, 1925, in her own 
home and that she then appeared to be in good health. 

Defendant contends on the authority of Dandels Soter 


Salen vo, v. Sor York Life ins, ve-, 220 11. App. 83; Lewandowekd 


x. Zestern & Southern Life ing, Co., 24) Lil. App. 55; Hqnar y. 
Globe Butuad Life inn, Co., 243 111. App. 109, that it fe a comdi- 


tion precedent te recovery that the ineured be in sound health at 
the time of the delivery of the policy. These decisions so held and 
we do mot understand that itis contended otherwise. Defendant, 
however, ‘urther contends, on the authority of BlLiig v. State 
Mutual Life Asqurance Co., 206 L111. App. 226, and Sieineulte vy, 
Dh, Bankers Life Asses., 229 Ti. App. 199, thet the evidence of 
these lay witnesses as te the condition ef the health of the in- 
sured is entitled to Littie weight ir view of the medical testimony, 
the records of the horpitel at which the insured was treated prior 
te her death, and the record of the post mortem exarination which 
was held thereafter, 

On the cther batid, plaintiff hae assigned eross-errors 
and urges that these records were improperly admitted in evidence, 
for the reason that there was me sufficient preliminary proof of 
their identity and acoursey. 

Defendant ealled as a witness the assistant superin- 
tendent of Augustebs Héspital, whe had been subpoenaed to preduce 
the records of the hospital concerning the deceased. Ne teeti fied 

that he hed been mich superintendent for five aud a half years; 







he cme in contact vitn the records of the hoapital “indirectly;* 
he Was conversent sith the scans ond methods of keeping and 


them; that upon admittance of a patient « record was made out 
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eonsisting of the patient's same, adiress, socinl rtate, perente, 
husband's or ciie's same, etc., aid that thir tae done im the case 
of Kati Lehmert; that the record wae taken at the time ond in the 
usual course ef coumduct of matters in the hespite); thet the ree- 
erds were made by the attending physician during the stay of the 
patient in the hospital sid vere part of the recerde of the heopie- 
teal ond kept in ite regular files; thai a reoord wae made as soon 
after the paticnt‘e admittaner to the hospital as pespible by the 
interme on the service ef the particular docter; that it was then 
attached to the patient's chart oid left there together vith other 
records and data; ‘that wher the patient left the heepital the 
Fecorad was sent to a record reom for illing and was in eharge of a 
Yeeord librarian and wes kept im eesled filing eases; that the 
Pecerd pre@uced was the origisal recerd wid was in the awe eone 
dition ae when it wne written. 

Vpon this preliaineary proof this reaord, waieh gur- 
Perted to give «an extended history eo the physical comtitian of 
the deceasad, as vell as a recort of the Sledingse of « poet 
Morten examination made after Ker death, wae admitted in evidence. 

In Bright v, Upson, 303 Ili. 190, the admission of a 
Similar record with somewhat similar preef was hel¢ to be errone- 
Ouse, the court atating: 

"fhe admiasion of the entire record dy the court was «7 rone- 
ous for the further reason that the hospital record wae the pro- 
Guct of tro or more ragistered nurses, ench nurse making entries 

time aid fer the time during wich she nursed the 
Galy one nurse, Mise Arickson, wae called te teati- 
> ae to the correctness of the entries made by her ond as te 

, times they —_ entered. ‘There is no such proef of the 
_-« @Mtries made by the other vuree or nuress, and there was no 
 thewing in tke wecewe thet the other regiotered nurse or curses 
vere sef4 cr out of the juristietion ef the court. If the 
 hespitel record is admissible at all it is for the same resson 
that — ef necount sre sduissible and the same oharacter of 
: required, aié all pereons who make entrics therein ore 


Proof is 
Fequirea te testity | to their sorrectmess before they are ad- 
mitted in evidence.“ 


A Im the case cf Kimber v. Kimber, 317 I11. 562, the 
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opinion of the court states: 

"The trial court aduitted in ewidence a certain hessital 
record, sm4 it ic ineisted by appellants that itoras incompetent 
because some of the netations upon it were made by internes and 
nurses snd mot by the physician whe testified concerning the 
record at the time it was offered. Such a record is admissible 
wpen the sase basis ae boeks of account, wd before it san be 
aémitted in evidence all persons whe make antries in it are re- 
quired te testify to their cerrectnees.” 

Upon the authority of these cases, ve hold that the 
hospital reccrds were improperly sdritted in evidence ond that the 
game must be excluded in weighing the evidence upon the point now 
under consideration. 

Defendant offered in evidence the written preef ef 
death, in which there appeared s statement made by Dr. Ochsner, 
the physiciag whe attended the insured during her last illness; 
that the cause of death was chronic intestinal obstruction and 
exhaustion therefrom, and that she had been afflicted with that 
@isease for two years; that a post mortem exazination wae held and 
intestinal adhesions found. 

Dr. Gchener, hevever, wat called as a witness on bhe- 
half of defendant and stated that he firet examined the deceased 
om Gotober 20, 1925, at his offices; that her lilness had beam of 
Some duration but there was “nething to indicate how long this 

Condition existed, apparently at least several months;* that the 
@eceaned told hin that she had om operation several years previcudily 
for the removal of the gall bladder, and that subsequent to the 
Operation she had om eruption of the gali bladder. Ke does not 
Femember whether she said that she had habitual constipation or 
adhesions, or whether she said anything farther concerning suffering 
from an iliness or uains prior to the time she coxe for treatment. 
‘Me testifies that he performed am abdominal operation but states 
that he had mo opinion as to the condition or health of the patient 
Aether than as already testified to) about February 3, 1925; that 


Post mertex examination could shew something concerning previous 
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operations; thet from observation ef existing seare he thought the 
operations were porformed three cr four sonthe before Seteber 26, 
1925. He further says she told him in the beginning that an 
eperation was had a year or two years before, and that che had 
an eperation at the age of 23 yenres, one when she wae 26 yoers 
and another when she was 26 yeare old, a1! for drainage of the 
gall bladder. 

Aesuming that the provisions of the poliey with 
reference to good health at the time of its delivery is « sendi- 
tiem precedent, we think the lay ovidense offered ty plaintifr 


Was afmissibdle; (C. & 8, i. RR, So, v, Randolph, 199 f11. 126; 


Greinke v, Shicaze City Ry, Co., 234 i11. 564); that this evidence 
was sufficient to eatablish a case for plaintiff prima facie, and 


that there is a0 competent medicel evidence in the record tending 
te show that deceased was not in good health ather at the date 
upon which she wade application fer the policy or at the date upen 
Which the policy was delivered te her. 

It is further urged, however, thet cartain pleas 
which allege false representation by the insured are established 
by practically anecontradicted evidence, ‘the contention is that in 
her application for issurance she falsely stated that she had 
mever hat any tisease of the gall bladder, aud it is urged that 
this representation roa falee, ~as known by hor to be false, and 
that it was relied on by 4efentant companr. 

The application vas sade Yoehruary 2, 1925, the policy 
Was ieoed ae of the date of Pabruery 27, 1975, and it was deliv- 
ered Harch 3, 1928. ‘The insured died January 7, 1976. The applie 
@atien for insurance wes on «4 printed’ blank furnished by the de- 
fondant company, and it states: “I wnke the follewing anowers, 
with those made in Part I berest, the basis of this application.* 






The questions are numbered from 1 to 16 and some of tham heve 
















ca oa: deans ed oteue paltatze Ye meitavseede aor? tact 
bet aedeto? ftgied ehtass Teel io sows togetctang e704 
© mustadit patertged add at ahd Bod ode open watt A 


vt, 


bad efi tad? tas stated nanoy emt co use # ed ene oltas THe 


ee kd es 
ES wen 
, flay. > 
- . 
tee — 


“To: 


etsy OF gam sila sade 95 eatery CR Yonge OME te: 


“g3he wiken & ocd to snotatvoxg nae sant vateuwen ae ui 

_sthaee & ef eaeriion ast te amet mati te aained hong bof wenes 

TH baatase ef howe og tehdes gad end kaise ~ aia Bene 

aed Set aes vine! tant alk) C “s inebabs 
 gpanbien wit 2 esis {ams 2072 PES 4 2B ge in .« al 
a -ties? eatsa Yiiatete th oune © ‘sat ideses oe s 
gainers Rone’ wt nd senehive lao ibees Suaseqees oa ot 


gard ‘he stee ge 
‘stub ost fe stata be Kt ised boos at fou see huanceeh Reg he a 
ys aoqu stab ode $e we wiles ods 302 slot saattens thax 008 Hote a 


Ls sac ‘a sols ae t809 oak souehive bosetherizooma gh. r ct 
' inl Ww a | 
| bad este tart? basage vies Let ade somtwect 0 wots a 

‘ oe ff ShcA 
tacit bownw 02 st bas ,rebbatd Ltey of? paper we 
' ey : WE ey te ea gor 53 









“Bau onset o€ of tod YS owen now ease sewn 
: soomqny Sacha a Heke a 

qoliag wild comer 8 euswrsso® when ane aetteot ings eft catia me ” 

“viieh ane if baw eee LS cemunget 29. fob odd Te ne heonal a 


t., tee oe: <a = hi 


olies edf -0804 .S growed beth koxweal pa -S8CL AE fs age 
-ab wold yo hosts Laws! ned Sogateg = a0 ie onnaeaand ox 


seTewsas aainod(st od3 sane * 3 tengase at i ms ry $ 


* .asttect tena olds %e nined ong pera 12 a 
’ ovad mat » ones bea 24 of Retin 74 


et fF 


ie ia ake 


+ 










4 







~ 


cout 0 * 


muserous subdivisions, it4enutlfled as "A, B and U,* ate. These 
questions aalied for anawers yes or te 48 © whether the applicant 
was in good health; wheter she had over changed oy been advised 
te ciemmge residexce becausa of her Leaith; wiether she eoutenplated 
making any changes im her rvsidenee ofr occupation; waectaer during 
the past two years she had bee eseciated vita myone alilicted 
with sensumption or tuberculesis; wletser aie had wver applied for 
life insurance vitheut receiving the exact Akins or amewil of 
policy upplied for; te u.ge uid preeuni einte of Kealib oF Aar 
Busband; tactier her weight nad reeently imereased or diminished; 
whether she used siecheiic beverages, ovuaine or morphine habitu- 
Sliy; whether che Kad taken any treawmont of inevriety; te what 
extent ashe used intoxicating liquer; weether she Yas ruptured, 
end if ec whether she were o truss; whetrer sie had ever nad 
Theumatias, ani if eo, waetner it was iallamatery of acevmpaniad 
by shoriseas of creastn, palpitataen or puin im the cheat; tegether 
with many other questions cuvering her marriage relations, the 
birth of mer children, etc. Questions *ere ales asked as to her 
family nistory, tas ages of ner father and wetuer, her vrotners 
and sisters, her father's father, fasuer's mether, motuer’s father 
ead mother's mother; waetser any ef Bor reiatives tad sul fered 
from tuberculosis, cancer, apoplexy er inwasity; if ao, te give 
particulars, 

Tae particular alleged Sales representations appear 
ia reply te questions asked under question 18. this question was: 


A 
_ *‘“ileve you ever’had any of the following?" and underneath in large 
¥ 

' Fed letters it is sinted: “Make separate snawer ‘YKS' or 'NO' te 


@aeh question. Then roliows: 
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*s. Asthma em. Seres or Ulcers 

db. Apoplexy 2. Piles or Fistula 

ec. Appendicitis p. Swollen Glands 

4 Disease of the heart a. Varicere Veing 

e¢. Disease of the respi- r. Swelling of the Yaoe 
ratory treet er Limbs 

f. Spitting ef bleed 2. Gout 

g- Tubereoulesis t. Cancer or Tumor 

h. Pileurisy u. Paralysis 

4. Disesse of the Liver v. Spilepsy, Pits or 
or Galibladder Convulsions 

J. Disease ef the Bladder w. Bieeharge from the Hat 
er Lidneys x. injury or Surgical 

x. Sugar or Albunia in Operation 
the Urine y. Sunstroke 

1. Dizsinees or Vertigo z. Habitual Seadaches.* 


a. Habitual Constipation. 
Following which appears the query, “Any other disease?” fo each of 
the iteus above mentioned the spplicant answered “lic,” and to the 
query, “Any other disease?® she answored, “Hone.“ the 14th ques- 
tion is, “Hame below every iliness, injury er operation which you 
have had in the past five years." Underneath this queetion are ap- 
propriate columns for the statement of the name of the Llineas, the 
Hunter of «ttaeks, the date, the results, the name and address of 
the physician, Across the eolumns appears written the answer, 
"He thing." 

At the end of the aplication appeare the folicving 


printed statexnent: 


*l represent, om behalf of myself and of any person who 
shall have or claim any interest in any policy iasued here- 
under, each of the above answers te be full, complete and true, 
and that | am temperate ***,* 


Before the signature of the applicant appears a cross 
ip ink, and her signature purports to be witnessed by the omanining 
@eeter. On the back of this spplication appeare the medical ex- 
@@iner's report, in whieh he states that he considers the applicant 
@ Tirst-claes risk, ‘The examiner certifies: 

*e I have this day made a thorough personal examisation in 
Private ef said applicant, ** that I de not certify to the health 
the applicant ner that he is a fit subjeat for insurance un- 


the said statements are all strictly true as presented te 
by him as a part of thie examination and believed by me to 
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An examination of the application discloses that the 
applicant did net, an the application directs, make a separate 
anewer, “Yfes* or “Ke* te sack question. Sone of the suestions 
were double, and tc these the applicant made only one anewer. 

She was asked, “Have you ever had any of the follewing: «* 1. Die- 
ease of the Liver or Gallbladder’?*® to which che answered, “lio,* 
Insofar as the evidence discloses this answer wae in port true, 
fer it feces not appear from the evidence thet abe ever had any 
disease of the liver. If we regard the double question as sinzle, 
she could not have cowplied with the jirectionsa trutafruily by 
anewering, "Yee." She was wet asked if she had evar had ei ther 
disease of the iiver er of the gallbladder, and assuming that she 
had disease of the galibladder neither *yes* nor “sq* would have 
been a true and completes aiawer to the question. Horesver, quese 
tien Ze. 14, a secend inquiry se to “every ilinese, injury or 
operation" which the apolicant had had, was limited exoresely to 
“the past five years." The applicant had had mo diseare of the 
gallbladder, sc far ae this evidence shows, vithin that time. On 
the contrary, the evidence definitely shows that the operations 
performed on her for that trouble nad taken place more than five 
yeare before her application. Yor the piainent of reasons, the 
law in well settled that where there is amy ambiguity with ref- 
®rence to the meaning of a contract of insurance which has been 
prepared by the insurance company, the construction must be 
adopted which 1s most favorable to the insured. Bolton vy, Standard 
Life Ins, Co., 219 Il. App. 177; Julius v, Metropolitan Life ing. 


Sg., 220 111. App. 423; Bernhardt v, Merchants Reserve Life ins, Gp. 
Thi. App. 66. 


In Von Sormer vy, Betrovoliten Life Insurance <o., 183 
Ti. App. 166, the opinion, which is sbstrected, holds: 
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*"anewer ‘Ho' to a question asked in an applicatien for 
Life ineurance: ‘Have you ever been av inmate of, ar have you 
ever attended for treatment, an asylum, hovpital or sanitarium? 
If yes, shen, hor lomg and for what?’ comstrued as net eonstie 
tuting a false representation, since the question ombraced at 
least three questions, and the anewer so far as the evidauce 
shoved tas correct as to two of them and the fact tkat the words 
Ssanitarium' and ‘asylum’ wers coumeoted with ‘hespital' might 
have misled the applicast.* 


iu Cooley's Briefs on Law of Insurance, vol. III, p. 
BO1L2, the auther states: 


"It may happen that a question is net anewered at all, 
er is imperfectly or partially amewered. Thal concealment 
avoiding the policy cannot be predicated on « failure tc anavwer 
er on inperfeat ansvers is a principle laid deen in 
» 120 B. S. 185, Sup. Ot 

o WO be ° 4, tne leading case ot this point. In this 
ease a certain question consisted of four successive interregs- 
tevries. the applicant wmevered only ome of tuese. The Court 
held, if the ccmpany regarded the other interrogatories as ma- 
terial, they aiould BNave repeated tiem, or have put further 
questicns; that their failure so to de waived their right of 
requiring furtier answers, wid estopped thon to set up the 
omission to disclese the facts called fer as a ground of avoid- 
img the policy. American Life ins, Co. ve sabes, 56 Misa. 100, 
was decided om like ground. 

" e * o* a 





"There the atiawers ure, hovever, merely unresponsive 
@o at to ieave the faot inquired of whclly undisclosed anid the 
question sractically umanewered, the centract will net be 
avoided; but the inmaurer aust folle» up the inquiry, ic order 
to assert a comceninent avoiding the policy.* 

The evidence tenis to shew that the ineured and her 
busband, plaintiff, sre beth natives of Hungary. The application 
is net in the insured's handwriting. It shoult, if pousible, be 
Construed in her faver. Fread is not oresure?, ond the burden of 
establishing it te the satisfaction of a jury was on defendant. 
Defendant coupany prepared these doubles questions. Its ferm of 
application directed ui anewer to each question. The ‘decensed 414 
Met comply with that direction; nevertheless defontant nceepted the 
@pplication. the authorities «ited, defeident therefore watved 
further auswers an4 will sot mow be heard to complain that the 


@iselesure was not full and souplicte. Moreever, upon the anne 





Sibject-usiter, the question presared by defendant eompamy shors 


it regarded such facts as are here disclosed by the evidence 
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as imusterial provided the sae sesurired were Guan five yours 
ptier te th« sypplication. ‘Tho uivssivadiciead evidenes, insatar 
es the eperatione fer grail bladcer trouble ate conversed, is that 
the eave occurred more than seven yours pricy te such application, 
Im brief, the situation ia that, with the evidence ef the hespital 
recerd ex¢iwied, there was abundant evidence to gu te the jury 
wupen the preposition that the insured was iu good Health at the 
time ehe applied for imsurance mid at the ties ihe pelicy vas dee 
Livered, eid exeleding iule same evidence, we tiink the jury was 
Justified in returning 4 verdict for pleintisi oma the court in 
entering the judsment thereon. 

Defencent compicins that the court refused to inetruct 
the jury *hat if the invuereé Bud hebitenl censtipution at the time 
the applied for insuranes “and/er* wkon the sclicy was issued, the 
finding showl4 be for descendant; tiat if at the tiwe of application 
er ef dtlivery cf ise policy oF payweat oi premium the inegured had 
impaired Aealth, tue findlag seeuii be ier defeudant; that LY tae 
ineured wade unreliable aad unvarranted amsvers in the appiication 
and these were depended on by dereideii, tae finding showid be for 
@efenadant; thai if the insured Sad diseases of te Liver or gall 
Dlad4er at the time of application “*and/er” wuen the policy was 
fesued, the finding saoul4 te for defeudant. Tae refusal te 
give these ané several other instructions is argued ae error. 

Rule 19 of thie court requires am appeliant to state 
im his brief the points relied om with supporting cases. It pro- 
vides: 

2 *Ke point not eontnined im such brief shali be reived 


aftervards cither in eral of printed argument or by reply 
or om petition for rehearing.” 






Defendmt hus wholly disregarded this rule, ee 
Complaint ef these instructions is made in the points and autueri- 
ef defendant's brief, and we should, perhaps, refuse te 


saad, acinsih ts Selig and Sa 9 A Rees: 

soideolines dou oi toiig 2ts6y aevee maa? orem Mert 

Lesicond oA? 20 sowsbive ait the ted? ok sotpews2n mit Relat 
zs oF of oy ac woasbive abate saw, exhdi .behatie, POD 
er Ire pa Ranta eer Hag 














cow oo Savana tot le a “ . 
reins a) Sains ns AS ane mE 





“thtan Linge iit ak exons batoanewenu Dan aldeltonsw ota borat 
t9% os bisous qtibali ef? ,ambasieh yd ap behaognh axes exsd? Bim 
kien mo weekt was te sosuveth bag barmeat edd %2 des 5 tanhaniiet 
naw yakiew eile sede *xa\pre" acidecdtqes Ye ons att dm sobbed 
of sanmies os -Scadae toh wot eo Morin chal’ eat hammal 
60% ae bemyie Gl Kiniioessent tedto Lawvee ban B 
oe Giate 0) sasibqun as soxlupex stwoe abit to OL olW | 
— ppmiorty 48 Seen SAO ARN Be MRS SE ON 


fenint o¢ ikedp Tebad dome earns 
eigot qi se Soomngte getaite eo at 





eousider theese arguments fer that reason. ‘ewever, +e think the 
imstruetions vere preperly refuse’, some om She ground that they 
Were Bere repetitions in given inestrictions, seme eecawise the 
defenes siatea in the instruction was mot set ap in defendant's 
pless, sid others beesuse a verdict eas instructed without 
etating oll tne facts which woul sutherive ouch verdict. 
Pagdridge yy, Gutler, 168 1}. 804. 

4 member of there irctrvetiorns eontaiz the phrase 
*‘and/or.* ny the phrase te ueed in am instruction, ay what it 
meens, we ere at s lese te unrcerctend. It seeue sell designed te 
couniuse a jury, but, otherwise, uecless, 

Por these reecene the tutemen’ «ff the triak eourt 
is affirned, 

AVEY BRED. 


BeSureiy, ©. J., diesents. 
O'Connor, J., eanmoure, 
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CHAS. A, STEVENS & BKOS., 
a Corporation, 
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Appellant, ff £ Ps 
| / APPEAL PROM MBUPCIPAL COURT 
ve. 3 : Tee tsa 
: oF curcago, 9-1” 
CHAS, J, BROMEZ, j 
Appellee, > BP r 
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BR. JUSTICE KATCARTT DKLIVERED THE OPINION OF THE COURT. 

This is an appeal by plaintiff from a judgment fer 
defendant entered upon the verdict of a jury as instrueted by the 
court. The euit wae for goods, wares and merchandise to the value 
ef $342.71 alleged to have been sold and delivered at defendant's 
request. 

The statement of claim averred that the goods were 
“wearing apparel for the use and benefit of the fanily and was a 
family expence." The affidavit of merits denied that plaintiff 
at any time ecld and delivered to defendant "wearing apparel for 
the use and benefit of defendant's family.* It also denied the 
averment of the statement of claim that there was oh account stated 
as to these transactions, 

It 18 urged that the court erred in exeluding evi- 
dence offered in tehalf of pleintiff and in directing a verdict 
egsinst plaintiff and entering Judyment thereon, 

It is apparent, altheugh defendant here contends 
otherwise, that the case was tried upon the theory that defendant 
Was liable under section 15 of chapter 66 (Smith-llurd's I11.Hev, 
Stat. 1929, p. 1608), which provides; 

"The expenses of the favily and of the education of the 
Children shall be chargeable upon the property of both husband 
and wife, or of either of them, in favor of creditors therefor, 
and in relation therete they may be sued jointly or separately.* 

Plaintiff ealled defendant as its witness under sec- 


‘$dom 33 of the Municipal Court set, and he testified that he was 
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married on January 6, 1917, and that im October, 1924, he resided 
at 615 Seuth Spaulding avenue, where he resided for sight years; 

thet he thought he moved away from 613 South Staulding avenue in 

1927, but was not positive. 

Plaintiff then called as a witnees an aesistant eredit 
wan whe in reply te questions stated thet he hed been such credit 
man for twenty years; that his duties were the opening of new ave 
counts and the passing on credit. He was then seked, vith reference 
to his duties, whether he checked up accounts after they had been 
@pened and echeeked up the ledgers, but defendant objected and his 
ebjections were sustained, the witnens then testified that the 
ecard made out in the name of defendant in application for eredit 
was in the handwriting of the witness, ond the card was received 
in evidence, Its material parts are: 

"New ncoount 10/30/94, 

Kame in fulleeCharies J, Bronesz. 

Resitencee--615 8, Spaulding Ave. 

Opened by~--irs,” 
The witness then identified another card known as the “office reeord 
ecard,” which he stated was signed by irs. 6, J, Bronez in his 
Presence and in the usual course of business, This card was also 
admitted in evidence, and its material parts are: 

“Hame--3ronez, Cherles J, 

Addrege--614 5. Spauiding Ave. 

Buyers--rs, C. J, Sronez." 
Further interrogatories as to questions ssked the applicant for 
eredit; as to what wae stated by irs. Bronez at the time she made the 
application for credit; as to what was done te identify Mrs. Charles 
7, Bronez with the Charles J. Bronez in whese name the account was 
epmed; as to whether the account ever became active; were objected 
to by defendant and the objections sustained by the court. 

Certain letters dated July 24, 1925, amd April 1, 1926, 

‘Signed Hrs. ¢. J, Bronez, one of them with the words "618 South 


en avenue” following the signature, were produced and 





yoxsey tials tet pehlews of etids eae re. ra ti : 
at eureve patbiuet? Atwe® £6 mott yous boven ad tsinwec? ad a 
 sevktieng fom caw ted 5F 
stbeto saateizes ar aavds iv a te Soliso aedd Trhvalart 
tihets dou ceed bed of fart betede eanliesns of ylaox wah ptie a 
“98 Wee to BuRueGe od? anew soléuh edt cadd jateey Waewd set awe 


aes 


sooetate« <the ihasion neat ear ol .o2bowe ao galteaeq, ont baa some 







Sh bem Batoelds Sashuetoh ted ,erwgdet ost ay bodgnsto be boaowe 
$d? gene Qe Frkéad aadt enenthe oa?  .boatodeun Ud saad doakie 
sibore = mokteod Leas and Shahan tab te emo oft at oe nas fe 


Late ediag nhsantsit aot 





| 2000 neat ‘ist at ae nin ¢ so 
‘ ; , r ; . w - ae ne hy oF : 
| CA Tape NBR HMRC eS Sweat won go Pee a 


| bx9907 aaitte? aad ae “reseed L189 ‘Todi one budtisanbs sumshst py 
wari wk aenotd au 0 wt ud boogie enw hesete od sohiw'™, 
mie sew Iris adat eerainmd re oartuee Laas 9 oat a ban ¢0 © 











| A © asian | 
ova pai tua ie bia 
i aeneta .& 0 ethenatey 
Heit, im paasthees ost bede eaoitenuy ‘oo ¢e. ‘diniiedaamveests 
ont sham stiz ned ods ta meso til eee w hesate sav toue of aaj 
| Belted ext vi itombs ot oned saw gasiv of a6 pdlbene ter avi, 
| 
| 


eaw saveoye pdf omom eeosn ad aeaowdt .t eoluadd ott sate i 


 stoa08 BLO" ebrow 609 st kw mma sa. ene: pone 1, oY 
betes Boewbortg erew otto .e ‘ade ‘quiwellot “enue 


identified, but the court on ebjection refused te permit the wit- 
ness te testify ae to whether the signature te these letters was 
that of Mrs. Charles J. Bronez, 

The vitnese further testified that Bre, Bronez bee 
came o purchasing customer on tuois account. 

Copies of certain statewonts showing the items pur- 
chased by re. Eronez ~ defendant having been aerved with notica 
to produce the originals - were produced. The court, however, 
Fuled that any secondary evidence of statements mailed te defend- 
ant's wife would not be admitted, refused to permit the witness 
te anewer whether these statenents were the first peraanent record 
eof charges made on account of defendant and refused to admit the 
exhibits in evidence. Hor would the court permit a witness from 
the bookkeeping department of plaintitg/restity what was done with 
the original statewts. Taese monthly statements of account were 
addressed to Mrs. C. J. Bromex, 615 South Spaulding avenues, and 
show the purchases to have been isiies' wearing apparel. 

The court «iso refused to permit a witness fer plain- 
tiff te identify plaintisf's Ledger sheet showing thia account 
Ber would the court peruit the witness to sheawer ehether the ledger 
sheets were a part of the persaient record. Twentyesix letters 
from plaintiff to Ure. Bromes conceruing payments on account were 
Offered in evidence, and all were excluded By the court. As 
Siready stated, the court having exeluded this evidence made a 
finding for defendant aid entered judyment thereon, 

Ve think the court erved in excluding tuis evidence. 
Tm Hoyle v, “Yarfiold, 28 111. App. 624, this court, construing the 
Same section of the statute under whieh this suit is brought, 
(Stated: 


_ Under the provisions of this section we think it makes no 
4ifference to which of the parties the credit iv given; they are 
both liable." 
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in Arnold v, Keil, Sl Thi. App. 257, the Appellate 
court for the fourth district stated: 

"We think, then, that under thie statute the authority of 
husband or wife te bind bots for fanily expanses is the sane, 
and that it hae mo relation te, and is not te be considered in 
connection with, the cocmon law az to necessaries. If this is 
true, then each is the agent to bind the other or to bind both 
for such expenses vy virtue of the family relation existing by 
reason of marriage. 


While in Corson, Pirie Scott & Co, vy. Standwood, 224 Ili. App. 241, 
it wes held thet the facet "that eredit ware given to the wife without 
the knowledge er consent or acquiescence of the husband,” was not 
eesential to entablinh hie linbility. Houghteling vy. Walker, 100 
Fed. 255; dudson v. Sing Bros., 23 111. App. 118; Hoyle vy, arfield, 
28 Ill. App. 628, and Houck v. Smith & Gens, 46 1ll. App. 64, are 
cited as authorities. 

It is true thet the Carson Pirie Geott 4 Go. case is 
distinguishable from this in that the wife there opened the account 
in her own name and the testimony as to her admissions was not 
specifically objected to when offered as not binding on the husband, 
but if 1¢ is trus, ae stated in Arnold vy. Keil, that hueband and 
wife are te be considered as agents, one of the other, to make pur- 
chases, it would logically follow that admissions made by either 
Would be adminasible. Defendant cites Hyman v. Harding, 162 111. 
357, but that muit involved o ruby and diawond ring of the value of 
$575, which the court held wae not a facily expense within the 
meaning of the etatute. 

Yor errors in excluding the evidence offered in behalf 
of plaintiff the judgment is reversed and the cause remanded, 

REVERSED AND KEMANDED, 


MeSurely, P. J+, and O'Conner, J., concur, 
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PREP ©, MAIKRART, 
Appellee, 





APPEAL FROK SUPERIOR COUR 
f OF COGK COURT. 

MOHAWK ELECTRIC CORPORATION 
et sl., 


} 


Appellants. ¢) 4 Py 
BA, JUSTICE MATCHETT DELIVERED THK OPINION OF THE CouRT, 

This is an appeal by defendants, Mohawk Corporation 
ef Tllineis and Mohawk Electric Corporation, from a judgment in the 
sum of $3,000 entered upon the verdict of a jury, in an action on 
the ease for personal injuries, motions fer a new trial and in 
arrest of judgment having been overruled, 

The accident upon which the suit is based eccurred 
September 7, 1926, on the premises at 3729-35 Lincolm avenue, 
Giicago. The Peabody Coal Company was the owner of these premises 
which were icproved by a two and three stery brick building. ‘The 
second fleor of the building was leased frox the owner by the 
Lincoln Cabinet Company, and the north part of this fleor, by 
agreexent with the Cabinet Company, was cecupied by defen‘ants. 

The Peabody Coal Coxmpany an4 the Consumers Company were originally 
wade defendants to the action, but plaintiff took a non-euit as te 
thes. 

The declaration alleged that at the time in question 
Plaintiff was delivering certain merchandise to defendants; that he 
Went to their office where he was told to deliver the goods and put 
them on the elevator in ao building just inside a certain doorway; 
that defendants were operating and managing this elevater for the 
transportation of freight end passengers from the first er ground 
floor of the building te the second floor; that it was their duty 

te use due and proper care in the operation of the elevator and 
the management thereof, in selecting and inspecting applinnces 
that they disregarded their duty and careleszly and 
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megiigentiy sliewed the elevater to be hoisted from the ground 
fleer te the floors abeve in the elevator shaft without having 
any gate, reiling or enclosure on the ground fleer around said 
shaft, aid that they carelessly and negligently aliowed the bottom 
ef the elevator shaft below the ground floor to remain open and 
unprotected; that they elleved the first floor of the presises 
around the elevster shaft to be poorly and insufficiently lighted 
eo thet it was impessible for one walking on the ground fleer te 
see the elevater pit; that plaintiff at the request ef defendants 
Welkeéd through the door te the place where defendants told him the 
@levator would be, and that while in the exercise of all dwe care 
and eaution, plaintiff fell ints the bettom of the slevator pit, 
and while in there defendants carelessly ond negligently lowered 
the elevater in the shaft upon plaintiff, injuring hin. 

Defendants filed a plen of not guilty and a further 
Plea that they did net own oF control the elevator on the premises. 

At the close of plaintiff's evidence and again at the 
@Glese of all the evidence, defendants made a motion that the jury 
be inetructed to return a verdict in their favor, which was denied. 
They now insist that this motion sheuld have been granted fer the 
Feason that the evidence showed pisintiff te be guilty ef contribu- 
tery negligence and for the reason that the proof did not sustain 
the cause of action alleged in the declaration. 

There is very little dispute az te the facts disclosed 
by the evidence. Plaintiff was engaged in hauling and carting goods 
from Yaukegan to Chicago and drove a Reo truck. In the course of 
his business he received certain merchandise for delivery to de- 
fenfante at their place af business. He was accompanied by a 
helper and arrived at the offiee ef defendants about eleven o'clee k 
im the morning of September 7, 1926. There was a driveway on the 
‘orth cide of the building about 14 or 16 feet wide which extended 
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east from Linccin avenne for ao distance of about Sofest, and there 
was a 4cer at the entrance of the driveway off Lineslm avenue. 
This door was 2) or 22 fect wide, ond it was a deer which relied 
ap and down and opened the full width serose. Plisintiff bucked 
his truck inte the ¢riveway cli the way back to the runway. This 
runway “eae @ emali platfors abeut 7 er & inches frou the fleor, 
about 3 feet wide and about 14 to 16 feet Leng, sa was a part of 
the building. At the rear cf the drivewsy, direstly cast, there 
Was ap elevator shaft; an *leveter ru in the shaft; it was a 
gemeral freight clevater end was uved by all the sucupantsa in the 
budiding. ‘he evidence for pisintiff tandsa to show that the 
presises immediately around the elevator ahaft were dark. ?ilsin- 
tiff delivered gosie here io these dvufendants on a previous ve- 
Gesion, sand at that time he says there was pienty of light. The 
@levator vane a large platform clevator, syparently designed fer 
the purpose of carrying freight. nen pliaistizy made tue previous 
@elivery he put tae goods delivered om maail trucxs standing on 
the platform, and Mr. Pearson, an enpleyes of defendants, then 
pat these on the elvvaier. 

Ghen plaintiff arrived «ai the building on the morning 
in question he walked up the steirway to the office of defendants 
@@ the second fleer and handed te Mr. Pearson,the shipping and ree 
ceiving clerk, the freight bili for the goods to be delivered, 
Which were 30 cartens containing radio cabinets. Mach carton was 
12 inches square one way smd about 16 inches long. Pinintiff told 
Er. Pearson (as plaintiff testifies), “i nave some stuff here for 
you.” Me says that Pearson told Bim he would have to wait bee 

@eupe smother concern was asing tue clevater and “we have got to 







et thes umloed it first. You go dowmnetairsa, and we will be 
* Plaintiff then walked back down the stairway, and he and 
s helper resoved the canvas covering the lead and lowered the 
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tail gate of the truck. The helper steod on the truck and handed 
plaintiff four or five of the cabinets, which plaintiffheld in his 
arms and turned around and walked in the direetion of the elevator 
shaft. Plaintiff says it was dark; that he could not tell what 
was before him, but he knew there wae an clevator several reet 
away from the truck; that He knew its lecation but did not see 
any door. FPileintiff says: 
*It wae dark and I could not tell what was berore me and I 
Walked up there, feeling my way, to see if i sould strike a 
gate er whether the elevator wae there, and the first thing I 
knew I went down. i don't know what became of the bundles in 
my arzs, I went down into the elevator pit and hit the bot- 
tom. It kind of knocked the wind out of me and I struggled 
around and got up and my elbor was hurt. My right elbew was 
hurt and i hollered for my helper to help me out and he came 
to help me. * * * The next thing I heard him hollering, 
"Hold the elevator.’ I didn't see the elevator, and tie next 
thing I felt the elevator an my back; | sereamed and oll at 
onee I thought the elevator eased, kind of raised oii my 
back. Then I felt it come down the second time and the next 
thing I knew i was straightening myseif on the floor on the 
platform." 

The testimony of Pearwon is te the effect that after 
the Lincolm Cabinet Compaiy, which was using the elevator, finished 
Whloading, he went over to it and started it down. He says he got 
within a foot of the icading platform, or of the ground fleor, when 
he heard someones “holilar;" that he applied the brakes, went up- 
Stairs, got out of the elevator and ran downetaire to the Lincoln 
avenue side where he met plaintiff's helper. He denies that the 
@levator struck plaintiff the second time and says thet he had the 
@levater under control and could etop it within two inches no 
Matter how fast it ran. He had4 run thie slevater on many prier 
oecasions, 

Defendants say thst the evidence dove not disclose 

any duty put upon plaintiff to load the merchandise on the elevator 


OR this cceasion. At the time of the prier delivery the goods 






Rot pleeed upon the clevater, and it is etrenuously urged that 
ff wae net in the line of his duty at the time he was injured. 
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While the question or thia issue of fact is close, we think that 
there were circumstances from which plaintiff might have reasonably 
understood that he was expected to place the coots on the elevator, 
In the first place it wae hie duty to deliver the soode at defand- 
ants’ slace of tusiness, and that place of buninees was on the 
seeond, not the firet, floor of the building. He went to the office 
of defendants on the second floor and the employee in charge sug- 
gested to him that they would have to wait umtil the other tenant 
was through with the elevator, It is difficult to see why the use 
eof the elevater should have been mentioned to him at all if it was 
the intention that he should simply deliver the goods upen the 
Platform. Again, it appears from the evidence that on a prior oc- 
easion the goods had been put upon this eame elevator for the pure 
pose of taking them to defemdants' place of business, As plaintiff 
Sugecete, there was no other place previded on wuich toe unload de- 
fendants' goods, and the obvious practice was to at least assist 

in placing these goods on the elevator, Whether in doing se he 
exercised reasonable eare and caution is a very close question, but 
upon the whole evidence we are inclined to think that the question 
was for the jury. Ae was said in Buclier v, Phelps, 252 lll. 630, 
® ease apon which defendants rely: 

"The question of contributory nogligence is usually a ques- 
tien for the jury. It only becomee one of law for this court 
when the undisputed evidence is so conclusive that it is clearly 
seen that the accident resulted from the negligenee of the party 
injured and could have been avoided by the use of reasonable 
precaution. (Bedter Vy a Bans. 200 Ill. 425.) Where reason- 

able men acting within the limits preseribed by law might reach 


Gifferent conclusions, or different inferences could reasonably 
be drawn from the admitted or established facts, the question of 


contributory negligence is for the jury. ( ibinode Ceokral Kee 
Be. vy, Anderson, 134 111. 294; 1 Thornton on Negligence, 100. 
Defendants further contend that the inutruetion to re- 
tum a verdict for them should have been given because the proof 
: does Bot sustain the cause of action, which is alieged in the dee- 


aration, and cite to thie point Van Meter v, Gurney, 240 Ill. App. 
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165; Gilson vy. Schultz, 67 Minn. 494, 7% HB. #. 779, It is urged that 
while the declaration slleges that pisintiff was teld to put the 
merchandise on the elevater,the evidence dissicoses that he was net 
told te de this, tut on the contrary was told te go downetairs and 
wait. Defendants de not, however, state the evidence correctly on 
thie point. Plaintiff's testimony is that Pearson said, *1 will 
be right down,” while Pearson says he told hin, “You will have te 
wait now, beeause there is ancther coneerm using the elevater, and 
we have to let them upload lt first," and further, “Yeu go down- 
stairs, and we will be down.” However this may be, if there was a 
variance in this respect, defendants should have pointed it out 

in their motien fer an instructed verdict, whieh they did net do. 
The Yan Meter case so holds. The point is without merit. 

Defendants next comtend that the court erred in re- 
fusing to give the jury proper inetructions requested by them, One 
of these refused instructions is as fellews: 

"The court instructs the jury the landlord, and not the 
temant, is charged with the duty of keeping an elevator used in 
Common by all tenants of the building in proper state of repair, 
and te guard agsinst injury te strangers coming upon the 
premises. * 

As there "as no contention that plaintiff was injured 
because the elevator was ix any way out of repair, this inetruetion 
Was not applicable and was properly refused. 

The second inetruction, of which complaint is made, is 
as follows: 

*The court instructs the jury that under the lawe of this 
state a tenant occupying a portion ef a building in which an 
@levator is inatelled for the common use of all tenants, is not 
in duty bound te make repairs of the clevater; nor is it his 
@uty to maintain or keep the elevater im goed and serviceable 
comdition nor is it his duty te guard against any aecidents on 
account ef leek of light on the floor mot leased to hia or 
secupied by him, and if amy injury resuite for failure to keep 
the elevator in good repair or for failure to protect sgatnst 

falling inte the opening om the floor mot ecoupied 


any 
by nin, he camnet be held liable for such injury. So that in 
as case, if you find from the evidence that the injury to the 


Plaintiff was either because of a defective construction of the 
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elevater, or improper operation of the elevator, or beeause of 
the fact that the aporoaches to the slevator on the firet 
fleeor were insuiTiciamtiy guarded, or becauee of the fact that 
insufficient Light was maintained on the main floer of the 
building, and that defendants, the iohawk Cerperation ef Iili-e 
mois or the Mohawk Eleetric Company, were not the occupants ef 
the main floor ei the building where the plaintiff was injured, 
then and in any of theme events, yeu must find for the defende 
ants, the Mohawk Corporation of Iliineis and the Nehawk Slec- 


tric Company. * 

As thie inatruction directed o werdict, it res neces- 
eary, of course, that it should cebrace ol] the seterinl facte 
necessary to the verdict directed, Ome thesry of pisintiff in this 
@ase is that the elevater wae negligently oprrated, md there is 
geome evidexroe tending te show thst it was. This iastrustion en- 
tirely ignores that evidences und, nevertheless, ¢ireets a verdiet. 
It ie therefere clearly erroneous. In sagpert ef their contention 
om this point, se on other points discuased in the brief, defendants 
elite a line of eases, sueh as Senoninger vy. Mang, 219 111. 242; 
Bupke vy, Hulett, 216 111. 549; Smith v. Lederer, 157 Yiso. 4%, all 
of which hold, in sabstansce, tuat a lasdlord, who renta different 
parte of a building te various tenants wid retains control of stair- 
Ways, passageways, Hallivays, elevater oasafte oF other portions ef 
the building, hac upes him a 4aly te Use raasouasle care te keep 
these places in a renconeably safe condition uid that he is liable 
for injuries ehich result to persons whe ate lawiully in the build- 
ing where he fails te perform such “uty. ‘There lea ne doubt about 
thie propesition as a genersl rule, vui thie i» met ineonzixtent 
with the further propesition that “here the tenant Bas eentrol he 
is and say be liable for injuries which srive frou his negligence, 
The general rule ie stated in 9 Ruling Case Law 1250; 

"Irreereetive ef the liability of the landlerd, « tenant who 
has contrel of an «levator, om the leased premises, may be liable 
fer injuries arising ‘ron ice negligent amagement.* 

PlaintisY here vas act a treepaszer. ise was ou these 


(Pre=ises about business connected with defendant corporations, There 
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Was an implied invitation to aim to come upon the premises, and 
the evidence was maivicient te justify om inicrence ef an invyie 
tation to use the elevaier ait such time as it was pui in the com 
trol of deiendants, The evidence is undisputed that it was put 

in their control und that iney ezercised such contrel. That econ- 
trol brought with it a corresponding duty - that it should be 
exercised with reasonable care to the end that plaintiff, whe was 
an inwitee and net a licensee, should oat be injured, Panekner y, 
Saken, 2351 111. 276. the liability of the landlord where he is in 
poesession and control of the premises ia not incoasistent with 
the liability of a tenazt when such tenant has exolusive possession 
and control. 

We have preferred to consider this case upon the merits 
as disclosed by the evidence, although in view of the fact that the 
dill of exceptions fails te diselose that «a motien for a new trial 
was wade, we might, under welieconsidered decisions of the Ap- 
peliate and Suprewe courts, have refused ao te do. G, B, & 4. 


BR. A, vy, Hopelwoed, 194 Ill. 69; Yarber v. ¢,. & Ap Ay, Uo., 238 111. 
$90; Sreenve)) v, Heep, 296 Ill. 459; City of Yest ¥renkfort v. 
Rellegrne. 2435 111. App. 457; Myers y, Veres, 245 Ill. App. 127. 
Om the question of piaintiff's sontributery negligence 
this ie a very close ease, bat other contentions are without merit 
on the record, 
Vor the reasons indicated the judgment is affirmed, 
AFFIRMED, 


NeSurely, ?. J., amd O'Gennor, J., concur, 
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Me Ye B. BOWTOCOMERY and / f ) 
MRS. We Be. MONT 3OMUrY, f f ): 
Defendante in ireer, 4 ) ERROR TO 
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TR. CHARLES BRAMVELL, > » te 
Plaintiff in error. < 6 J ( 5 
MR. JULTICK MATCHRTY PSLIVERED THE OPINION OF THE COURT. 


Plaintiffs sued defendant in contract for the oum of 
$500. The basic of their olaim is that on or about May 1, 1927, 
éefendant, who is a dentiat by profession, promised to produce 
for rs. Montgomery “a complete eet of upper and lower plates, 
and that eaic cents] work would be prepared and fully completed 
within six (6) weeks thereafter to the entire etisfaction of 
the said plaintiff, Mrs. “. B. Montgomery, and that the said 
Plates would be workable and usable.” ‘The statement of claim 
alleges that ot the request of defendent 500 wae pale after the 
Plates had been prepared and upon the promise of defendant that 
it would be returned to plaintiffs if the demtel work wan not 
usable and entirely satisfactory to Mra. Montgomery. 

Defendant in hie affidavit of merits demied that he 
made the promise alleged anc filed an offset claiming the oum 
ef 9690 as the valance due to him for a second lower plate 
prepared for Mra. Wontgomery ot the request of plaintiffs. Te 
this offset plaintiffs filed on afficevit of merite, denying 
that they had agreed to make payment as cllege: and again mtting 
Up in substance the facte alleged in the statement of claim. 

: There wac a trial by the court and « finding for 
iffe on the statement of claim and against defendant on the 
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offeet, anc a jucgwent was entered in faver of plaintiffs for $860. 
The only question in the case is whether the fine ing and the judg- 
ment are against the mnifest preponderanee of the evidenee. 

The evidenge tends to show that cefendant, who is a 
skilful dentist, met olnintiffs in 1926. Mre. Sontgemery had much 
trouble with her teeth prior to thie time and he¢ lost all the teeth 
im her lower jaw. A mutual friend introduced her to defendent and 
Suggestec that he might be able te fit her. He ssid he would be 
Pleavec to try and that he specialized alomg that line. ‘9 a result 
of that conversation, plaintiffa went to his office, and Mra. 
Montgomery anys she asked Kim if he could make her « weet of teeth 
thet woulé wear, and told him that she had been to a number of 
@entists; that she was after a set of teeth that ehe could wear 
amd thet woule kecp the lowere ing thet he leckec them over and 
said, *I can make you a set of teeth in six weekw thet you can 
eat anything, becfeteak or anything.” he eays he told her the 
price was $500 for a set of uppers and lowers end thet she anid 
she didn’t like to pay that much money for « set of teeth until she 
Imes they vere coing to be mtiefactory, but thut if they were catis- 
factory it wae worth its if they were not, it waum't worth it. 

Mr. Montgomery testifies that he was present when ¢efendant 
Was consulted about the teeth for Mre. Montgomerys that the doctor 
Made an examination of her mouth and said, "Yen, | can make a set of 
tecth there that will ve perfectly esetiofactory, a vet of teeth that 
“ahe could eat anything withs” thet the witness said, “How much will 
” cont, doctor,” to which defendent replied it would be 95%, He 
that he then told the doctor that they theretofere had several 
and mever got «# set of teeth that were satisf»ctory or hardly 








o amd that they vere in @ frome of mind mot to pay for a cet 


At wae satisfectory. He further says, “The doctor replied 


he guarantees his vork, and etands back of same just like 





0 Dis wyd a PE saislg Ww sera mt Bete fo enw 3 ae mite, Leas f * “ea” teens 
iat 384 bing gui Sat® cad ‘enddede at sane odd ak nea teeitp ete ® 
ssemebive edd te eam axnhnoger@ seo tsa eat tenkage. oes Oi 
a Gk ody Tielatilahlalad insta way o¢ ‘aiwed soobive eat . 
doum bad {suey sex .OREL mt otttimrate daw «dekdawd “with 
dived af? the da0k best jog wate wale of xeteg Poy) tod sate ae 
baie daedne teh ef “ton esumbetsal anoint Los dean A wah, sowad nad ‘ 
ed binew vf bles off etek 48% of wide ed siigin os asd Sodaoans 
diwann a es omit Snse wmode susktatongs ad oui baw eed od sone 
a2 bes yesttte als of Amos oRBhimzatg etek deerowmeD: eins 
Ktoet Ye tor o eet olam Minoo ve 32 mbt botine de oye — 
Re whdene & ad bed eel ome: ours ate btes asad nite : ter ts 
ome Rom edt fave daane Ae toe w'wtete wut os tae: eutaton 
Dee cowe waits Seo ot dade qt: exewel ot: goo at 
Rio my ots wtooy che mk Htwed ty! sasha boneatig c al as 
wd seal SEoe oa wy ott’ "omittde ye 16 Lee edt yr 
bien tho: eves ten: entvat ta 606. SO eat 
wae Mtinw déaed 1s Jon 2 ot Yonder sosme Jams qq ed aaa te 
<vitne prow yaks Bi duals tnt .XLOdO MBIA Ralbelicutous | a0 






















£90 8h asd susit rev omeysne% vent get seost oaks anata: 
22 foe n whem neo T 4wOX™ yotew bam sete vet Ne phe 7! 
tari? Atwed Yo foe @ eQrotoopekian yetoskreg 6G. Liki tase’ — | 
{ibe dye wel" ydtae sevadsy ead sald “dee nated een te 80 . 
ot . wed eo aimew a2 ho tLqua wrneseabrsesrectdias i 
Ubual xo Ysesontaldon orem dats Lda Ye parapet an : 
0s @ 4Ot YH oF Jom date te ome 8 sialic uh? be a 
Rebiges xo800d ad” quyos teste? sik, a 7? 
wHit tos, cane ‘to toad shmete han inca 


ob- 


Marehsll FPiele," te which the witmens ensid that ras the only way 
they woule Go buctmeses thet when they were antisfiec they would 
pay for the teeths thes the dacter replied, “Tea. sire beolutelye” 

Theresfter the teeth were made and thereupon the trouble 
began which led te thie lavsuit. May 26, 1927, after the teeth 
were made anc before celivery of the sume, the dovcter addressed a 
Letter to Ur. and Nres Montgomery, in which he enid: 


"Just a word regardingiizs. Mentgomery's dentistry. 
I was very happy when you people exme in for | consider 
ou veoth very Bigh class and the type of people | am 
fooey te work for. 
Yer that ressonm . knoe you appreciate vur powltiun 
in deing business. ‘“¢ have always carried our business 
along the lines of Unmrehall Yield. <u Save voxrked hard 
for a reputation and co not intend ever te wend our work 
Out unless compenented for same ut the time of dehiverye 
te do intend to however and have aleays steed by our work 
and refundec the price charged if «t any time our patients 
ere mot perfectly extisfied in every case after o fair triel. 
Per that reneon i aw aure you sould be wore than pl eased 
to bring your cheek of Five Hundred Sellars ‘«<turday, your 
mest appointed tine as i amew you widerstand that if we €4é6 
other than thia we would bave centistry distributed 211 over 
the United States which ig avoeclutely impoescible when we are 
eo prompt in the payment of o11 our obligations and hope to 
be Juet as long a2 eo practice destistry." 


About June 15th therenfter, a check wee hanced to defendant 
for $902 and the teeth delivered to plaintiffs. Bra. Montgomery 
Sestifies that she could met wear the terth for emy length of times 
that eke put them in when she went to see the dentist “to let him see 
where they marked my mouth, that tw oll ¢ could do, wn@ I had to do 
ag @1l the time, ny mowth wee nlmout rev, that io, the lower jaw, 

S the upyor, She lower." “he says that she fellewed the dentiat *w 
fens spocifieslly wal that she voule mot wear the teeth an 
er twe at am one times that she made regular calls at the 

8 office witil Decouber, 1927, when che told him thet she 









& think eke would come back on the last of the holidays. He 
@@ that he wos going to California oné that he would give her 
when he came back. “he phomed him again in April, 1925, and 


Sontent times to his office. He seid he was going to California 
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ana would eall her when he came back. 

Defendant had better success in pleseing Mr. Kontcanery 
with some work which he wae employec to de for kim in the moanties, 
A gold upper plate = 5s wade ane 16 lower teeth conatructed, vith 
whieh Ur. Yontromery aaa very well eatiefied and for which he prid 
Dr. Bramvell ¢2,10¢. Yhe Montgoemerys were in Yloride during the 
winter, ani upem their return Bre. liontcomery delivered the tecth 
te defendent, ‘he says she couldn't weer them} that she expected 
@ telephone onl) from sim but he didn't e@alls thnt ohe dic not take 
the teeth te “leri¢nas that she could never weer them because they 
burt her mouth, sores enme on the skim and she just couldn't wear 
them. (% the time of the tricsl ehe wos wearing a set of teeth 
made for her by another dentist before she went to Or, Sremvells 
she Asd thres sete sade before she went to Yr. Bramrell, and still 
amother set wes being mace for her by onother dentist at the time 
the trial wes held. 

Defendant doen not specificrliy deny the conversations 
te «hich plaintiffs testify. ie says thet when he examined Mrs. 
Montgomery's mouth he found thet she had so ridge at all on the 
ewer end » fairly good upper where he could get good suction; that 

he told her it was impossible to wear a lower with comfort because 
@he had a flat mouths thet he told her there woule be no charge for 












ap models but it would cout her $50 Af she took them from 
office and they were satisf ctory, and that wen the rensen why 
wrote the letter te plaintiffs. He says! 
‘If they are aetisfectory at the time to the party, 
they are never returnable, but we will give them our sere 


viee. I explained te Mrs. Yontgomery thet { will have to 
Charge $500 at that tine.” 


Defendent says he told Bre. Montgomery thet he did all 
Me possibly coulds that if she wanted to take the teeth she would 
te pay (500, and from thot ¢ime on he would do everything he 
to make them estisfactory, because she would continually have 
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troubles thet he servicec the testh almest a year afterwards? that 
he told her to use camphor and “we would work together and try to 
@etablieh « solid, hard <- the sume ac wearing e new pair of shoes, 
we would form a thickenec hard ridge, which isn't aco sensitive. 
I emid, "You may not be able to wear it,’ I anid, ‘yeu muy have a 
sere in your mouth, but if you come cown | will treat it and I will 
try and forma ecellious.'" He says that ne did mot tell Bre. 
Montgomery that if she wae not eatiefied with the set ef teeth she 
could come back «md get the (500, bul that he would adjuvt at any 
time. He saya that at the last meeting he was very much encouraged 
with the state of the ridge; that he thought eventually ke could 
get a ridge where ohe could articulate ond get chewing surfaces 
that if Kre. Montgomery would come back for trentment, he could get 
the plate, the best that ie possible, vecauce he had on absolutely 
perfect impression, but that with his 2 yearn of experience he 
Was afraid thet Ure. Hontgomery would nlways have trouble. Me says 
that the teeth were as near setivfactory az it wos possible to make 
themy that he felt that she was getting «long miccly and felt that 
he sould alleviate the pain. He seye that by the paragraph in the 
letter which referred to Marshall Yield he meant thot if patients 
Were not perfectly entisfied softer a fair trial, he would give 
them the money back. 

This review of the testimony in the caue, we think, dis- 
@loses that the only iscues here are isuues of fact. Defendant 
‘OPgues that by reason of plaintiffs giving a check after receiving 
the letter of Kay 26th, that letter must be taken to be the cone 
tract between the parties and that by ite terme the price wos te 
(be returned only in cane Mrs. Hontgomery wan mot antisfied “aff 





fair trial.” He also argues thot Nre. Montgomery did not ¢ 
teeth a fair trial. 
We do mot think thie contention ag to the letir 



























tart’ jabtewresta <asy # suenta Ateoa? eid smotwron ad ¢ 7 
of Yn? Ase veddoyed. xxew view ow? ieee ‘eadtgn se oeu eee 7 ‘ 
s99Ors be shag won & QnInker eo eee etd - ~ betas ‘a bthoa a 

i} swvisdanion oe o "emt deity gopots ate benewolds @ ae 
) 8 Syed Ys won! edie 2 tahh t389w ea akda od son can wettgi 
fh 3 tne 19088 SLbe 1 awgh same, som Ub aud prea" e 


rai sane Yeer nev oh gabdnom deal od to tet ewe va ul 
: heen ok WALaueawve tdywodty ext tanks romnts od to. sion et sas 
i joostnne gatvads dey one atadeotine biweo sila rede ont a a 
: fey Dison off yioemiaoK Tet Komi oan Niwew ysommARMOR oe | 
(—— ebetLonde me Rai ost caused yotetnoeg oh Inild teed. tt 4 
ae ak nomokvoque Ro wtamy 0 wal MERW dost Bind 4 : 
a wee ak salduord dwell eyontn akssew cremonema sev tee be 
i od ost Ed anand wae oh aa a wuetestadtan: toe wh eesti i r 





il ae al cil a al ama aa ® a 
mérebdeg ML Yok4 sumo of Liste Literal oF derwehes Sedde cel 
ork SLsow of ykobvd thet « todd dot eboas | wae 7 * 


qwhh gts na gman ool ak Yeah iand weld ta matron a8, 
tiadeotet .dowt to sowaes ecm onad opwwed chine ade. 
Batvisons <otte dosds a gmivig GRidnhady te soaagre wre 
~a00 mild od 08 uodad oF damm nedted dusts +a. to 
2 wow vekuy ond awisd oot ye tnd ave wodueg ade ao 
Tta* doktakion Jom eow Ye nH sd are sant pane mh 


i LAC Ba ih — 
4 fon nba UT Se Es WOM . weh aac eins oete 


r $ i sae J faz ae 
vs \ is oe me ya a oy 
jeg weneat whan or" mas os on sotanosaee 9 | ehh aants co , 


™ tis 
“x sh 
Ward + 


-6< 


defendant stating the whole cantract can be sustained, but if 
that theory is accepted, there would remain the isewe of faot 
as te whether she did or did mot give the teeth a fair trial. 
Mre. Montgomery testifies as to the custom of the heuse of Pields. 
She eays she hes traded with Mereaheal) "Yield and thot the uweval 
practice of that house is, "if the gocds are not es bisfactery it 
is returned and the money refunded.® ‘“e think it is omly fair 
te assume the trial court wae of the opinion thet the knowledge 
of the lady 26 to the custom of Fields would be entitled toe somewhat 
greater weight than that of defendant. 

AS any rate, on all there issuen of fact, the finding 
of the trial court who saw and heard the witnesses iv entitled to 
the same consideration from a reviewing court as the verdict of « 
jury. ‘“e are not able te any that the ‘inding is manifestly against 
the evidence. Chicego Union Traction Gg» ve U'Donmell,s 115 Illes Appe 
259; Lyong v- Stroud, 257 Ill. 380. 


For that reason the judgment is affirmed. 
APVIRMEDs 


Mecurely, Pe Jey amd O'Connor, J.» conetre 
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JONN TOMASZKIEWICZ, a kinor, by 
Anna Sartko, his kother and 
bext Friend, 





Appellee, $ 

APPEAL FROM BUPERIOK COURT 
vs, 

OF COOK COUN rY. 
CITY OF -HICAGO, a Municipal 
Corporation, 


me ee rn re ee ee ee ee ee ae” 


Appellant, 


BR, JUSTICE -O'COMKOR DELIVERED 15 OPINION OF THY COURT. 


Plaintiir, by hie mother and next friend, brought an 
action against the City of Chicago te recover dasages for personal 
injuries claimed to have been sustuined by him by being etruck by 
one of the City's trucks. There was a verdiet and judywent in 
Plaintiff's favor for $20,000 and tie defendant appeals. 

The evidence is to the effect that about three o'clock 
on the aftersoon of Kovember 30, 1927, plaintisfr, who alleged in 
his declaration that he was about eight years old, was struck by e 
motor truck being driven esvuth in Leavitt street, at nor near the 
intersection of that etreet witn Canton street, in C hicago. 

After a ecarerul examination of all the evidence in 
the recoré we are unable to say With ony degree of certainty where 
or how the accident happened. The evidence is all to the effect 
that the truck did not slacken or stop but continued south in 
Leavitt street after the plaintiff wae etruck. Kost of the con- 
test on the trial wae whether the truck was a garbaye truck used 
by the City of Chicago, or whether i. was seme other truck desig- 
Mated by two other witnesses as a lumber truck. The witnesses 


Were not interrogated specifically by counsel for elitner elie, so 









as to bring out the facts surficientiy for us to underetand how 
aintiff wae injured - what he was doing or where he was going, 
re is some evidence that he was returning Trom seheel but there 


mo evidence as to where the school was located nor in which 
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4irection he was geing. Some of these deficiencies seem to be 
supplied in the briefe but we are umabl» te find avidense on many 
matters which we consider essential. 

Thers is slse uncertainty as to where tas several 
witnesses who testified were at the time of tee secident. Vor 
exemple, it is not of much value for a witness te say he was on 
Leavitt street umleas the cpecifis plaes isa wentloned so that the 
court can understand and comprehend tie situation. Liability fer 
an accident cannot be predicated upon suppositions or speculation. 
Bor ie the evidence sufficimtiy certain that plaintiff's injuries 
were as severe as one of the docters indicated by his testimony. 

The evidence slews that plaintiff waa etruek end sus- 
tained a fracture of the ssuli; thal 4° was immediately taken to a 
hospital where he was treated by o surgeon; thai he reweined at the 
hospital nines days; that he was then taka home and was con! ined 
to his bed about five weeks; that three sonths alter the accident 
he returned to school. The doctor who performed the operation, 
@alled by plaintiff, testified that at the time of the trial in 
May, 1929, about nineteen months after the accident, “actions and 
Conditions (of plaintiff) are those of o perfeetly morwal child.” 
Anether doctor gave testimeny to the effect that the enild, since 
the agcident, was troubled with epilepsy and tue child's mother alse 
testified in substance that the boy wae etill in a very bad state 
ef health. Although plaintiff was going to setool he was not called 
QS a witness, nor was the teacher or anyone from the sehool who 
Would know about his condition, And while the principal dispute 


Was an to whether the truck in queetion was a City garbvage truck 


oF a lumber truck which did not belong to the City, no attempt was 


Lo 
‘ 


Made, so far az the record diseleses, te siow whether any of the 
City's garbage trucks were at Leavitt and Canten streets on the 
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afternoon of the accident. We thins it might not have been diffi- 
eult for the City to adduce some evidence on this question. We 
think it would serve ne useful purpose to point out in detail the 
indefiniteness of the testimony of practically every vritness as to 
where they were at the time of the accident und as to how the ace 
cident happened; but upon a retrial of this case all these matters 
ought to be cleared up without difficulty. 

Gomplaint is made by the City to inetruction number 
one given at plaintiff's request. Two complaints are made, First 
that the jury rere told in effect that befere pinintilff eould re- 
cover the jury sust beliewe from a preponderance ef the evidence 
that he was in the exercice of due care and esution “for one of 
his ege and expertemece,” and Lt is complained that the jury should 
have taken inte consideration the intelligance and capacity of 
the plaintiff ae well we hie age and experience, The other sbjeo- 
tion made ie ihat it copied the allegutiona of the first eount 
of the declaration snd then toid the jury that if tre pheintif: nad 
proven hie case oe alleged in that count by a preponderance of the 
evidence, their verdict sheuld be for the plaintiff, The copying 


of the allegations eof a declaration in st instruction was eriti- 


Gized by the Supreme Court in the case of Keivitz y, Ghionge Rapid 
Transit ce., 527 Ill. 207, and by tule court in Coffin, sdur, v, 
Gity ef Chicege, mumber 32997, not reported. But for reasons 
stated in those cases, the judyments were not reversed on account 
of euch faulty inetruction. In the Coifin case, in discussing a 
@ase somewhat similar te the instant ease, we seid that ouch an 
instruction ought mot be given in any case, and iat "If we were 
ef the opinion * © * that the question ef liability was a close 


One, we would not hesitate to reverse it om account of instructions 


| 


} 9 and 13; but we think the fsets were not at all complicated 
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and there was little dispute in the evidence. Under thease cireun- 
stances we think thet the jury was not mieled or confused te the 
prejudice of the defendant, * 

Upenm a Betrial inetruction number one should mot he 
given; and the omitted slements ae to the intelligence and capacity 
may be readily supplied when the case le again tried. 

The Judgawnt of the Superior court of Cook sounty ia 
reversed an’ the esuse remanded. 


REVERSED sND REKARIEED, 


HeTurely, >. J., and “Matehett, J., ecneur. 
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In the Batter of the ZS5TaTE 
OF PRIER J, FILSON, Decensed. 





LOUISE VILSOB, Executrix of the 
Estate of Peter J. Wilson, 
Deecessed 


™, 


Appellant, / 
AYPiak FROM CIRCUIT COURT 
¥s. 
OF COOK COUNTY, 
CHARLES FiLGGE, Claimant felor, , 
Appellee, yr - n'y 


a & 
. 


\, 


@R. JUSTICE O'CONNOR DELIVERED TER OPIZION OF THE COURT, 


Ou Bareh 19, 1929, Charles Wileon filed hisclaim 
against the estate of Peter J. Wilson, deceased, which was then 
Deing administered by the Probate eourt of Cook county. The claim 
was based on what was alleged to be a promissory note dated May 9, 
1895, for $3,900, due 22 months after date, to the order of the 
Glaimant, Charlies Yiisen, and signed by Peter J. Wilson, the de- 
ceased. The note was written on the ordinary printed blenk and 
bore interest at six per cent after (date; it contained a power of 
attomey to confess judgment at any time after date. after a 
hearing the Probate court disallowed the claim, An appeal was 
taken te the Circuit court, where pleas were filed denying the 
execution of the note and averring that it was barred by the 
statute of limitations. There eas « jury trial and a verdiet and 
Judgment in plaintiff's fevor for $9190.57, and the exeoutrix of 
the estate of Peter 7. Wilson, deceased, appeals. 

Charles Wilson will hereafter be designated as clain- 
amt, and the executriz of the estate ae defendant. 

To obviate the defenses interposed by the two pleas 

| Plaintiff offered evidence tenting to show that Peter J. Wilson had 
executed the note and that he made the fol owing payments: Oetober 


| ‘1905, $150; Bay 4, 1914, $100; May 7, 1921, $125; and February 
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27, 1926, #175. Witnesses for the defendant facdiliar with the 
handwriting of the deceased testified that the signature on the 
mote in suit was mot the signature of the decensed. Purther evie 
denee ¥ns introduced om behalf of the defendant to the effeet that 
Peter J. Wilson was a man of considerable means, engaged in con- 
ducting a milk business in Chieage for more than 3O years; that he 
always carried « bank account, paid prometly all Kis bille by check 
and sold his interest in the milk business in 1996 for $64,000, 
Other evidence wae offered, some of which was excluded, tending te 
shey thet he hef no debte and that mo other clein was filed ageinet 
the estate. 

Thomas J, Bly, «a witmess fer claimsent, testified that 
he was 66 years old; that his “business er occupation is moetiy 
Feal eetate;" that he knew Peter J. Wilson (whe will hereinafter 
be called the deceased) since 19886, at whieh time the deceased was 
employed as 2 salbemsan fer Filiism Thompson in delivering miik in 
Ghicago; that the witness knew Cherles Yileon, the claimant, singe 
1886; that at that time claimant was running @ reesteurant and that 
the 4eceseed delivered milk te claimant at his restwrant; that 
deceased went into the silk business for himself in 1891 or 1492; 
that on Bay 9, 1495, he wus in the office of A. Gray, “he was on- 
geged in the real estate business st 79 Clark street; that claimant, 
the decensed, Gabriel Devoust and a bookkeeper were present; that 
he saw the deceased there execute the note in muit; that he had 
heard several conversations between claimant and the deceased which 
teok place about « week prior to the time the note was signed; that 
there were some money disputes between the Silsens which were finally 
‘Maleably settled; that he heard claimant say te decensed, “You owe 

Be & Little more, (tuan $3,000) but 1 will take it; that the de- 
eased replied, “I owe you $3,000 = that we have agreed upen;* 
o ke. Summer tho was present sade out a mote for $3,000 and 





At to deceased sho said he vould go cut to see a lawyer 

























e863 dtiv aiiies? gasbnated ect tot sonuone EY 88 2 4 
"he ade ae sade be em audit belt itasd boaasoed odd oe ewha 
e airs wassutt -bosseea’ oad te etugenyee eet son com shee 
tads gee fie off od tmehee tab «it ke tiated me ‘beosbetial = 
cates Si hegeyse Manas eiteteiienas Le emt @ S08 nositaw . 
‘ed taut (etesy Of ani? ores eet ogan ano ak seoniend Attu» 


isese yt eiiid eis sie Cidasinse bheg Pama tend s dawns 


a of gaihass Johwince sew shiaw to emos ,benotte sew: ioe 


entene gah son abate re8ase om Gants bate nitun on hail it tat 
cs : ne Ng ee 4 


c= . oy 





basis battisect teontoke et eneus iv a. seed some P 

¥iteon wa soddngsone 19 anoatavs? ais saat te Cental 
BR ods oats rede tn eed eoute ‘(heoavest as" bets 
wi Lis gatcort int nt masque T ankitil aot msai0s Lee * fe - 
meas tanita te ect anece saises wend spon) 56 oat tad | . 
sac? bas faetuosuex « gaknari ssw proms ie oatd sadd te | oi 

tous $ iBawxm sae via te deans ae ite « bovert ish 


et: 


; ted :sutoaoe ore oqpedtocd 6 bas fonoved 4 aceet 
| bad wk Sees i tiue at ojen wsid etveexe “oxeatd | aa : 
“luw Roacoues ot? cum Janatals soevied amottaciovde 
tad emgte eaw eden sit ‘omit ould of aolnq deew a Funda os 
. weg sore sates Seren 6 eee 
evo ei .boenn ood oF wa Rare LaernacSeas 
aa sb att sant "14h one Lite & bed T0000 
he <r cia dee | 
& “has 000,26 wor ade w tu aha di 





Aas 


before he signet it; that ke went out ond came beek im a little 
while with another note, saying Ke fYould not sign the first nete 
beesuse it proviced for 375 attorney's fees; that deceased then 
presented the sate is suit whick deceased head had made out while 
he was out of the office, “which did not provide fer attemey's 
fees," and that deceneed thes cigned the sete. ($30 attorney's 
fees is written in, in the blank space in the confession of fudye 
ment clause. } 

The witmees further teatified that he kept the note 
in his possession, by seresment of the Yilecna, and endeavored to 
collect it from the deceaned; that he & times demanded payment 
from deceased; that the note was in the witness’! posseasion grace 
tieally «11 the time from ite execution watil the trial, which 
took plece in 1929, - more than 55 yeare; that the deceased made 
the first paywent on the nets in 19606 and the payment was sritten 
om the Baez of the note by Charles Wilson, the called at Gray's 
effice for that purpese; that the payment was $150 whieh deceased 
made by first giving witnene $50 in cash and: a fer days before 
the payment was endoreed on the note he came in agnin with the 
$100; that at the time deceased made out of the payment by cheek 
it was not deceased's cheek but oa cheek Ke Kad apparently obtained 
from some of hin customers; (the name of the maker of this cheek 
anes not appesr); that the vitmers had the cheek enshed and later 
om, when cisimant came in, gave the money te him end the endersement 
Was made; that the next payment of $100 vas im 1914 iv Gray's office 
in cash by deceased to claimant, in the witmess' presence; that the 
Witness took the note out of the box and the claimant endorsed the 
em the note; thet the witnese made another demand fer pay- 







ebout two years after the $100 was paid, Sometimes the witners 
Write the deceneed ¢emanding payment and the latter would come 


apd talk ths matter over in the witness’ office, where he had 
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é@esk room in ©. ¥. Seanian's office then in the Chasber of Commerce 
building; that the sitmess slso maintained convection vith Gray's 
officer; that the decensed came to witness’ office and the witnese 
astet hie fer paytent andi deacased replied he sowld "get around te 
that,” that he was working in a milk company of a Large ecale, 
"that it teck all the ready cash be bad to complete that erganisa- 
tien and keep it in siape;* that Charles Yileen was net in any par- 
tioular neod of money, atid that deceased wae going to ase claiment 
and heve him held eif. 
the witness further testified that the deceased's eom- 
pany vas the Forest Glen Creamery Company, that it war organized 
ip 1906 or 1907 with a sapitel stock of 820,600, then inervased to 
$60,000, then to $160,000, then to $206,000, and now 1s $275,000; 
that fin 197) ¢eccoased eened 1 mafority ef the stock and eontrelled 
the silk ceupeny; that deecssed wade the next paywont af $126 Key 
6, 1971, in Sommlan's office; that the witness, Gubricl Pavoust, 
the two Filsons, o levyer and Seanien were present at the time; 
thet the payment wes in cash; that the soney was given te Charles 
Wileor ané the witnesr tock the mete out of the box, handed it te 
Gherlee Filson, eho then endorsed the payment on the aste. The 
Witness further tertified that the next dewsnd be remonbered moking 
om Peter 3. Gilson for payment was in February, 1926, when three 
@fferent. payments were made, aceregating 2176; that chertly before 
this tine elaiment Charles ¥ilson was injured by an satomobile ae- 
Gident and was in the American hespitel in Ghicngo; that the witness 
3 @slied on him ond the next dny called up Peter Wilsem wad told his 
+ Charles was in the hospital ond needed money; that the next day 
‘Peter Wilson came out and gave witness $40 walch ha took to the 
fal amd gave to Charles; that when Feter wade thie paysent 
said be would go out end see Gherles; that Peter later said that 







¢ went out ond reported that Charles nod left the hospitel; that 
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some time afterwards the tro Wilsons came to the office and Peter 
@uve Charles some money; that Charles then endersed it an the note, 
tae endorseseut being wade in Soanlan's office; that a number of 
peoole vere present; that that vas the last payment he knew of. 

Tae witness furtner testified that before the Yerlats 
Pair in Csicago, which was «a few years before the nete in question 
was made, Cisries Silsom had loaned money to Petar te enable the 
latter to start in business for himselr:thet Charles Eileen drew 
this money out ef the safety doverit box, in which he had 58,800; 
that after the paysent wae sade in February, 1996, the vitners wads 
one or t¥o sore denandea for payment. The follewimg then appears: 
"G. Amd what cas said - who wae poesent, rather, first? a IL dom't 
Pemesber. I sin't ri st eertain about that, whether he eame down 
or whether i went up thers, I wouldn't say shout thet. | wouldn't 
eay that i was correct there. Sy memery le very bed on that, Ba~ 
eause I only made dewand onee or twice ant then I tropeed it, after 
1926. Sefore 1926 I did, mit sot after.” 

Gu eress-exasination the witness was asked: “ir, My, 
you testified that you are in the real estate business. What wus 
the last time that you represented ony seller or purchaser in the 
sale of property?" Upon objection the court stated they were 
Bet interested in that scuestion. the witness then stated that 
im addition te the real estate business he 414 special work for 
lawyers, on records mestly. Upon being asked how much time ke 
Spent om that work, the eourt, upon objection, held that the 
Question was ieucterial. Counee) aleo sought to shew, as affecting 
the eredibility of the witness, that he vas 6 professional vitnors, 

Dut was not permitted to 4o eo. Ye tiink the raling was wrong. 
4 Ve think that in the itnetarnt ease great letitude should 
have been given counee) in croes-cxamining this and other witnesses. 






“the teetineny of the witness, Bly, which we have abore rather 
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faliy eet ferta, it apeears that he remembered in detail ali the 
@atters that took pleee im raiecrence 16 tht mete, although it #as 
made about 54 yoara before the time his testisony eas given, but 
was rather hasy on “int took plees after the laet paysent, which 
Be said eas made in February, 1926. ‘Gounse) ier tre defendant 
should bave been persitted to inquire ef tris witness in eonuei dere 
able detail as to his eecupation. Fegnie v. Bnite, 281 iil. 69; 
People x. Bend, 261 f11. 490; Peonie v. Sebultz, 260 Ii. 35, 

im the fhite case the court esid (p. 75): *It ie aise 
proper to cross exexine a witnese as to his occupation, and o ther 
mettere which will emable the fury te detersine what Freight ought 
te be civen to his testimeny. This witnese teatisied that ke was a 
bar-tender ant that he had tented bar fer tae devendani fer 18 
months. The proneention then sheved, by lurther cresseexuminotion, 
that he had put in more time working for zanbling souses in the Last 
fifteen years than in temding bar or running & saloon; that he had 
been employed in the gasbling houses of the city, operating gaubling 
teole and devices; that the greater part of hia business hed been 
Tamsing gambling devices.* 

And in the Sehult; case the sourt said (0.42): “It is 

*‘ proper to exzasine a witness a8 to his e¢ounation, wid other matters 
which will enstie the jory to deteorvine what *eicht ouaht te be given 
te his testizony (Pronle v. “mite, 253) i111. 67), but as 2 ueual rule 
it ie mot proper to bring eut in evidence the cownlesion of other 

| effenses by the sesused.* 

r hile the cases cited ore erimineal cases, we think the 







certainly ought to be as liberally applied to witnesses whe 
in civil esses, 
Gabriel) Davoust, called by claimant, testisied that he 


8 87 years old. Se testifies in detail as to the making of the 
@ and the payments slleged te have been made, his test imeny 
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being substamiiaeliy to the came effret as that given by Bly. 

Since there sust be o re-trial of this ease, we think 
it wmmecessary to detail the testimeny given by this witmess, except 
te say that hie testineny and the teatimeny ef the eltness Bly seem 
almeet incredible. 

The defendant also offered in evidence eome 400 per- 
somal checks of tie deceased, sli of which are signed by the ée- 
ceased and cover a pericd ef about three years before the deceased 
wold out his milk business, and counsel for the claimant, in hie 
brief says that the “jury had the right end opportuhity to exanine 
and ec=pare the signature om the aste wits the signatare on each 
of the eight hundred er mere cancelied checke in addition te 
believing the testinony of Hessre. Bly and Savoust, the tro only 
living eye~-vitnessee to the signature on the note.” Counsel for 
the defendant contend thet a cemparison of the signature on the 
mete with these on the cheeke discloses the fagt that they vere 
Ret written by the same person amd some claimed differences are 
poitited out. Ye have exatined the signature on the pete and come 
pared it with the signatures on the cheeks ond are of the opinion 
that they do not appear to have been written by the sane person. 
There is other evidence in the record offered by both sides which 
We think it unnecessary to ation here. 

Defendant contends that the court erred in permitting 
the other witn«es, Biy, to testify because there wan evidenee in 
the record that tended to show he would reeeive sometiing in case a 
favorable judgment was had. We think there is ne merit in this 
@omtention. ‘esction 2, chapter S1 of tie statutes, wiieh bare one 
‘Whe is directly interested in the event of a mit or proceeding 
testifying when the adverse purty defends, as an executor ,ete., 






Ro application here. ‘the interest in the cuteome of a suit or 
mentioned in the statute that wil) render « witness 
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incompetent suet be some interest in the jJudcment er decree that 
will be entered in the inmiediate suit or proceeding. Britt 

¥. Darne}), 315 111. 585. the witness, Sly, was « competent 
witness. 

Defendant further contends that claimant failed te 
prove his case because it was set preved that (1) the note was 
signed by Peter J, Wileon; (2) that there was no proof that 
Charles Fileon osmed the note, and (3) that the preef an 
414 mot toll the statute of lixitations, Ye think there ic no 
merit in any of these contentions. All ef the evidence tends te 
show that Charles Yileon owned the note and witnesses testified 
they saw Peter Wilson sign it and that Peter Tilwon mude payments 
on the note which were endorsed om the note in his and their 
presence. Aor is there oiy merit in the comtention that the note 
was discharged beesnuse there vere seterial siterations shew te 
have been made in the sndersesente on the back of the note. The 
alterations sade in the endoresenents, as tentified to by « vitness 
for the ¢efendant, were not ef such a character as would affect 
the note. 

Complaint is also made that the court erred in per- 
mitting witnesses te refreen their recollections by examining the 
dates of the payuwente as shown by the endorsements on the note. 
We think thers is no merit in this comtention. We are alse of the 
@pinion that the witnesses’ recoliections were not refreshed by 
leeking at the endorsexents ae they testified; neverthelese the 
testimony was proper because the witnesses testified in substance 
that the endorsements were made on the dates that appear on the 
baek of the note and thet they vere present and eaw them written 
- @m the mote. Koch vy. Pearson, 219 Lil. App. 468. Complaint is 
‘made that the court erred in refusing to reecive competent evidence 






by defendant ac to Peter J, Wilson's financiel condition 
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ana his habit ef waking prompt payment of debts. Some of thin of- 
fered evidence wus atmitted and some excluded. Pe think sli ef it 
should have been admitted. 

Im view ef the age of the note we think considerable 
latitude should be persitted’ in receiving evidenee tending te show 
that there was mo reason “hy the note should not have been paid 
lemg ago if it were genuine. 

Compisint is made that the sourt erred in giving in- 
structions nuabers 4, 5, 6 and 7, requested by the claimant. By 
instruction nuater 4 the jury ware told that “the opinions ef a 
witmeses a6 am expert are merely advisory," and sre not necessarily 
binding on tae jury and they might reject or secept such on opinion 
as, im their jfatgweont, they say fit. Fe think thie instruction vas 
erroneous. The testimeny of an expert is to bs someidered the same 
as that of any other witnees. 

Inetructicn muuber 5 tolé tne fury that if they found 
from the evidence that the deceased executed the nete ond made pay- 
mente on it within ten yours after the date of maturity, end that 
the last payment was made within ten years prior to Marek 19, 1929, 
they should find for the elsimant. “Ye think thie instruction was 
misleading and prejudicially affected the defendant, If the jury 
found frox the evidence that Peter J. Filsom had made the note and 
had made a payment on it within ten years before the suit was 
Drought, 1% would not be barred by the statute of limitations. We 
think there was no error in instructions numbers 6 and 7. We 
think the latter instruction, together with the admonition of the 
@ourt, obviated any objections that aight be eade to che introduce 
tion of the note with the matter submitted upon it by the clerk 
ef the Probate ccurt. 

Soupleint is also made that the court erred in refusing 
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te give instruction number 1, requested by defendant. Ye think 
there was no error in tbe ruling. The instruction was to the ef- 
fect thet i* the jury telieved thet siteration had been made in 
the dates apreoring om the eidorsenents they should find for the 
@efendant. The evidence 414 not warrant any such inetruction. 
The alterations, ae testified te, were not of such «a character 
that the uote would be destroyed. 

The court in eutering up judgment awarded execution. 
After the ter: hed expired at wuiek the Judgweent was entered, 
the court correctsd this se that it would be collected in due 
course ef etuinistration. ihis was s «reper preeedure. Defglf 
ye_Spriogex, 190 Ill. App. 116; Beteit vy, Soringer, 195 113. App. 
56. 

Yer the errere indicsted the Judunant af the Circuit 
court is reversed and the cause remanded, 


BSAvVenSeD AND KER ANDED, 


MeSurely, ?. J., wd Matenett, 3., cenour. 















" dabes 9@ Ltmanietad i Bodaouoes oh 

ats ant of vex noktouzsend ext ai ot mb eo 
G2 shou neat Bad medénindic sacs boveliod gam odd 73 

ad Tot duit Siveio yedi némacurchas edt me paluecgss entab oil 
ile ce es 


25s ‘, me 


qetestese © deus Yo som otaw .0d Mei Ligees aa wks sent 
saueabenk 3s m BSS ae 

ne oe Cateye mane 

sobivenae debraws Saembet ow galeodne at a 
weareden sae Sannqbut at doldv da beatae | ie are 

peubervapepiedercrcsyrt 










en i 0s 
Bae Ce so ee we) paired 


a aa AS Haag 


VT; ‘el yw. 
« Fontes « 
y : ‘ “Ky > 
eS ‘ 
. 
x e rag 


' Fn ae Tae hal eee tates” 4S, SEO eee seni uae 


Ve. Gee te P § a3 
ey .= oi § uns pe Gp Aare See sian 
os ae ae midoe} eee >, nat 


" ; ex 
’ by tei i a a a wee » so ceca 


Oat 2 aigthe 2 he aR 
) > ’ 6 es ag ae e722 an oe PSiAw wed: ae 
* at _* 


nE-Gerte: Tacos 26h aby ie eked ; 





wear Ss eas 
34152 | a f —] 


a £ 
j f — £ 
FRED W. MOXRY, ? a E : 
Appellant, j/ / 2 H ; 
BAL. FRGOK GUPERIOR COURT ; ae 
¥8. ; 4 & 
‘y OF CoeK COUNTY. j f 
IZOLA MOXEY, } 
Appellee, j 


a | ey \ 


oa o 


BE. JUSTICE O'CONKOK DELIVERED TEE OPINIGN OF THE COURT. 


By thie acpeal Fred ¥. Moxey seeks to reverse an 
order of the Superior court ef Ceok county requiring him to pay 
$55 a month for the suppert of his two minor children, instead 
of $35 a month as provided in his decree of divorce entered in 
his faver and against the defendast, Izela Moxey. 

July 1, 1929, a decree of divorcee was tered in the 
Superior court of Cock county dissolving the marriage between conm- 
Plainant and defenismnt. The decree found defendant had wilfully 
deserted complainant. There were tyvo minor children of the par- 
ties and it was decreed that complainant pay $55 a month for their 
Support during minority. Appsrentiy the children were living with 
the defendant, their mother, 

The reeord discloses that on August 20, 192, an 
order wae entered continuing the defendant's setien for an order 
te increase the amount to be paid by compiainmant for the suppert of 
the minor qilldren. Further orders were entered continuing the 
matter until November 2), 1999, and the record discloses that on 
that day a verified petition was filed by the defendant, wherein 
it was alleged that in the divorcee proceeding it was agreed be- 
tween the parties that complainant was to pay $50 a month for the 
Suppert ef the miner children, but through mistake and inadvertence 
the decree provided for only $35 a month, Other matters were set 

4 ad which we think it unnecessary to refer to here, 


Complainant filed his verified somewer on Decesber 2nd, 
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im which he denied certain allegations made in defendant's peti- 
tien but 414 mot specifically deny that there had been a mictake 
in entering the deeree providing for $55 a month instead ef $50. 
The anewer si»ply alleges that the draft of the decree was aub- 
mitted to counsel for the defendant before it was entered. Gn 
Decexber 2nd the court entered the order ## stated, increasing the 
amcunt complainant was required to pay for the suyport ef the miner 
ehiliren to $55 « month. 

Complainant contends that the order vas unwarranted 
because there was no material change in the condition of the par- 
ties since the decree of divoree was entered, July 1, 19%. A 
mumber of authorities are cited whieh hold, in effeet, that the 
court is not warranted in changing the allewanee for alimeny after 
the entry of the decree unless the conditien of the parties has 
ehanged since the decree vas citered. None of these cases is in 
point. The aliowanes in the deeree here is for the support of 
Complainant's minor children wid it is alleged in defendant's 
petition that there was a mistake in the esount as entered in the 
Gecree. This is not dented by the complainant except inferentially. 
Counsel for complainant further say that the order was unwarranted 
because there was no evidence offered on the hearing but that it 
Was heard on the petition and snswer, ené we find in the abstract 
of record o statement te this effect, but no such matter is in the 
Teeord, The order states that the matter came on for hearing; that 
doth parties were present in open court in peraon and represented 
Dy counsel, “and the court having heard the evidence adduced by 
the respective parties” then makes certain findings and decrees the 
increase in the allowance for the support of the miner ehildren- 
There is no certificate of evidence in the record, se re must pre- 
@ume that the evidence was heart as the record states, but in any 


* we think we would not be warranted in disturbing the order 
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 ‘Pesanse the court was warranted, under the petition and answer, 
 amereasing the allowance, 
The order of the Superior ceourt appealed from is 
affirmed. 
APYIRMED, 


ReSarely, ». J., and Matchett, J,, eoneur, 

















‘gt ,29Tas den aoltives st thas ,SetartIew cow eaueD 
iy eee ae By. Sept MT ay aks Sadat Ese pi nl f 


et aee. Dokeomen sH09 ‘vatanaut at Xo Ye mebe a 





4 amwem™ 
f 4 - 
, y ee2 
a 4 
: = Te 
Pe 2S ah a x 
” ae a Es 
diag 3 Ee | sng 
wi at i e wes es 
i I PS 
3 # 2 ies 
~ ~ a ry 
im i a a 
jmotes oh Beep hie SE ae Ae we salen i at 
Rew ein op Hees ote Al CREEK tie ae ave sett 
rca? i Bs: 
co ‘ aS es 
| pice turct > Seti ae Gee ee site Stam be “pat oh A ati 
Nalin fae 
ts 4 Ne “Tr if 2 wee jade S ox 


Dee Sug: Baca hats wer fie Bees Sen 


alt: 5 MP Dea Sree. we oe cet . ar ee nae 


‘ 4 “pt, 
peo a » ‘ ae oh ees wd ‘a saiiatoa we 
—_ : , é 
‘ : + see 
. yes. 5 eon gay ch Pa Re, mh taal snes 
‘ ; 5, 
. . iv - ww 45 
& Kien 7 rr 4 4 . “ I BRY 
Ap 5 LAI tent GAT 44. 25 vee o M 
we ey SR on 2 -Gaeet we = sand ws 


Cee Pd sed pear dy de hal nik soil vande 
uta Aaptiae bn “gecasusety at saaieuiaw Mee 





34248 / f/} f 
CLYDE ROSEBOOM r rd 


f f Ps 
é é Fd 
APPBAL JRO fost bea COURT 


spell 08, é f 
‘OF CHICAG, 





} 

) 

) 

ve. ) 
) 

A>vellant. 


Ka 


bv) La 


BR, JUSTICE O°COMNORK DELIVSRED THR OPLAIQG“ OF HIB wouURT, 


Om Getober 1), 1927, the platntiff landlord eaused 
judgment vy confession te Se entered on a lease aguinet the de- 
fendant tenant, the slaim being for rent due for the monthe of 
Bay, June, July, August, Septexber and part of Oetoher, 1927. 

The judgment waa for $715, which Ineludad $71.8 attorney's fees. 
Afterwaris the judyuent was opened up on motion ef the defendant 
and he was given leave to defend. He filed Nie effidavit in sup. 
port of hia wetion, shich the eourt afterwards ordered to atand 
es his affidavit of merite. There wan » Jury trial ond et the 
Glose of ali the evi¢ence the court inetructed the jury te find 
in favor of the plaintiff, the judgment by confession was reduced 
to $655, and the defendant appeals. 

The lease desived an apartment in a dbuilcing at 1708 
Touhy avenue, Chicago, for a period beginning May 1, 1026, and ox- 
Piring April W, 1925. The execution of the lense vas betwann the 
@efendunt and Leopold & Hicks, plaintiff's agents, It contained a 
Provision shich authorized the defeniant tenant te cancel tho lease 
om April 30, 1927, provided he gave eixty days notice in writing, 

The evidence shores that plaintiff owned om apartment 
building consisting of some eighteen apartments, including the one 
ecoupied by the defendant; that defendant had cecupied an apart- 
Rent in the tullding under @ pricr lease and that all of hie deal- 

ings wader the lease in question were with Leopoid @ Hicks. The 






defendant testified that about Kareh 7th he called at the office 
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ef Leopold & Eicke end told their representative, Mr. Lyle, that 
although he was ebout seven days late in giving the notice provided 
in the lease for the terminetion of it, he desired to move avt 
later than April 30, 1927, because te had found another apartment 
that hie wife thought more desiratle; that he did net want te wove 
unlere he wee relearee? from hie edbligation under the lease in eait; 
that Ur. Lyle told bim it would te ali right, that he could go shead 
end move end that it was not necessary that defendant be given a 
written release. Defendant further testified that om the next day, 
Mereh “th, plaintiff, whe oecupied an apartment in the same building, 
came to defendant's apartment and discussed the fact that defendant 
was to vacate the apartment; that plaintifi said she was sorry de- 
fendent was going to move; that on that same day Leopold & Hicks 
put up a “for rent* sign in the apartwent; that shout April L3gh 
defendant vacated the apartment and paid his rent up to April 40th. 
Defendant called plaintiff under section 35 in an en- 
Geaver to elicit from her, among cther things, what wae said Mareh 
Sth in defendant's apartment about defendant vacating the premises, 
wut upon objection ef sounzel for plaintiff this evidenee was er- 
Fomeously excluded, The dafendant alse endeavored to show that 
Leopold & Hicks had authority to release defendant from hie lease, 
erronsously 
but this was objected to and the objection/sustained. Defendant 
might have been able te shor thet the agents vere authorized to 
release him from the lease. While the lease provided that the 
sixty days notice required by the tenant in ease he desired te canebl 
the lease on April 30, 1927, must be in writing, thie provision 
Might be waived by parcle. Wolf v. Ladd, 230 Ikl. App. 312; Glark 
Z. Stevens, 271 111. App. 253; and of course it fe the law that e 
Written lease may be terminated by an oral agreement. Alscimler y, 
BSanisr, 164 Ti. 28. 
; Under the evidence in the reeord, if defandant's 
b 
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counse) had moved for an instruated verdict, the motian sheuld 
have been allewed. The uncontradicted evidence was to the effect 
that plaintiff hereelf hed acquiesced in the termination of the 
lease when she called at defendant's aparteent on March Sth. But 
the defendant, not heving made such motion, we think we would not 
be authorized in entering jucgment here in hie faver. 

But plaintiff contends that the defendant was limited 
im his defense to that set forth in hia affidavit of merits, where 
it was averred that Leopold & Nicks were authorized, om behalf of 
Plaintiff, to arrange for the termination of the lease, and that 
there was no evidence of this fact. This was net the objection 
made by counsel fer plaintiff on the triel. It is elementary that 
such an objection not having been made on the trial canmnet fer the 
firet time be wade in the court of review. Moreover, we think the 
evidence was sufficient because, ae stated, it was to the effect 
that plaintiff had ecquiceced in the teruination of the lease, 

On a retrial of the ense all of the evidence ought 
te be admitted that would tend to show that Leopold & Hicks had 
authority te termincte the lease. The svidence may be that the 
dealings between the defendant and Leopold & dicks were auch as 
Would warrant the conclusion that they were authorized to termi- 
nate the lease. 

The judgment of the Municipal court of Chicago is 
Teverseéd and the esuse is renended. 

REVERSED ABD REMANDED. 
MeSurely, °. J., and Matchett, J., comeur. 
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JOHN F. AMBERG, for the use 
GLARERGE LAUTES, 


(Plaintiff) Arpaleey/ 
Ve 
HICK MANERAS, 
(Defendent) Appeliant. 





Opinion filed May 88, 1930 


Bh. PRESIDING JUSTICE BILSON delivered the opinion of 
the court. 

The plaintifi, Jobn ?. Amberg, for the use of Clarence 
Leuten, confessed judguent on « written lease avainest the 
defendsnt, Wick Maherae, for the sum of 11155.00, alleged te 
be due ag rent unier the iease. The lense was for the term 
beginning “ay 1, 1924, and ending April 40, 1999, and demised 
te the defendsnt the first flieor of the plaintiff's building 
at 3150 ‘est North avenue, Ghicego, iilinois, The judgment by 
confession includes an item for {136 for fifteen days rent from 
Mey 1, 1929, to ty 15, 1929, because of » hold over by the 
defendant, after the expiration of the lease in question. It 
may be atated at this point that the tricl court was in error 
in entering » judgment under the lease for the fifteen days 
Tent from May 1, 1929, to May 15, 1929, 2s this period of tine 
was not included in the lease and, consequently, coukinot be 
made part of a judgment based on that instrument without other 
proof. Gohep v. sexier, 221 ill. “pp. 184; Seber v. foverg, 21% 
Til. 370. 

It appesre from the record that upon sotion of the 
defendant, accompanied by on affidavit setting up his grounds 
for defense, the judgment wae opened and leave given to plead, 
the judguent to stand as security. The defendant filed his 
_ «~Sffidavit of merits July 9, 1929, which wes stricken from the 
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files. An smended affidevit of werits was filed August 16, 1949, 
which was stricken from the files. A eveoond amended affidavit 
of merits was fiied suguat 21, i838, which in turn was stricken 
from the files, and the judguent entered by confession May 29, 
1929, ordered to stand as the judgment of the court. From thie 
judgment defendent appesied to this court. 

it is insisted on beheif of the defendant that the 
court erred in striking his second emended affidavit and ordering 
the judgment to stand. 

It is urged by the plaintiff that the appeal is from 
the second affidavit of serits and ne& from the third, but an 
@xaminstion of the record shows that the appeal is from the 
second amended affidavit of werite which is, in faet, the third 
pleading of the defendent. 

In effect the second sauended affidavit of serite 
charged that the defendent had sustsined domages to his preperty 
by reeson of the negligent manner in which the pleintiff had 
managed the premises, other than those demised to the defendant, 
a8 & result of which, water pipes had been silowed te burst and 
defendant's property damaged. It also contained a charge to the 
efiect that the parties had wet end agreed upon the amount of the 
damages sustiined by the defendent, ond an agreement was entered 
into by which the plaintiff wae to secept $227.50, as the balance 
of the rent, after silowing the defendant the claim for his loss. 
This agreement as to the auount reached by the parties is called an 
socount stated in the affidavit of merite, but it ia apperent that 
it is ean amount agreed upon, after allowing » recoupment te the 
defendant by reason of the tort of the plaintiff. A plending 
depends upon the facts stoted therein and not upon the terms used. 
The defendant head 2 right to set-off the claim for damages groring 
out of the negligence of the defendant, suffered during the term 
of the lesse, where the lisbility grew out of the relationship of 
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landlord and tenant. Sels v. Stefford, 294 111. 610. 

It is insisted that the defeniant is ettempting to shift 
his theory of the defenae from an account stated to on action of 
recoupsent. The affidevit of serits eufficiently aopriged the 
plaintiff of the defense relied upon. ‘hile in the affidewit 
of merits reference ia aade to un account stated, nevertheless, 
from the facts stated therein, it is spparent thet the defenee, 
if any there is, would be one of recoupment{ 

The allegution that the yart of the premises upon 
which the water pipes which burst were loeated, was under the 
control of the plaintiff, may be inartistioslly stated, but 
there is snough in the affidavit, coupled with the charge that 
the plaintiff recognized his iiability by agreeing to compromise, 
to be sufficient in our opinion to amount to 4 charge that this 
particular part of the premises in question wae under the centrel 
of the iandlord. The defendant should have been given on 
Opportunity to defend under bis sesond swended affidavit of 
merits. 

Yor the reasons stated in this opinion, 
the judgment of the *unicipal Court is reversed end the cause 
is remanded for a new trisl in accordance with the viers expressed 
in this opinion. 

JUDGMERT REVERGZD ANY CAUSE RYMANDED. 


ANWER AND HOLDOM, JJ. CONCUR. 
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Opinion filed May 28, 1930 


MH. PREEIVING JUBTICR SLLS0R delivered the opinion 
of the court. 

This is 4 writ of error sued out by the defendent, 
Abe Soharf, to reverse & judgment for §506, obtained by the 
plaintiff Swarts Bees., Ine. 


The action was fortrespass on the osce and was 
Originaily against Abe Seharf and jean Seoharf. From the record 
it appears thet suit was started tareh 14th, 1929 and beth 
defendants served with summons. io pleas were filed. Om May 
15, 1939, on motion of plaintiff's attorney, Jexn Soharf, 
one of te two defendants, was dismissed out of the proceeding 
and the ecsuse subaltted to i: he sourt without « jury for triai. 
The order further shows that the court heard the evidence, found 
the defendant guilty end sesessed the plaintiff's dameges at 
the sum of $506. Wo defeult was entered against the defendent 
and there is nothing in the record shoring that he ws in sourt 
er agreed to the jury waiver or to the submission of the cause 
to the court for trini. 


It is urged as « ground for reversal thet, as there 
was no plea filed by the defendant and no order of default enter- 
e4 against his, there was no issue to be tried by the court 
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and, consequentiy, the judgment is erroneous. Counsel cites 
Borrest v. Ghmcler, Opinion Wo. 32753, Apveliate Gourt, First 
District of Illinois; Urabtree v. Green, 36 Ill. 278; Leydig 
v. fatten, 158 Ill. App. 


The above oases ie¢nd fuii support to the powition 
taken by the defendart. Judguent should not bave been entered 


er the cause heard untii it ese at iseve or 5 default taken. 


#¢ are not sided in our consideretion of this pro- 


eeeding by briefs on behelf of the plaintiff. 


For the reasons stuted in this opinion, the judgment 
of the Superior Court is reversed «=i the eceuse is remanded, 


JURGHENRT REVEREEN ABD CAUSE 
Re MABDES. 


AYHER ARD HOLDOM, JJ. TOuTTR, 
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THE ENWARD J. JOYCE FILING OO., OF VRIGAGG, 
a Gorperation, 


(Defendant) Appellant. 2, ay TT A $ j Q\ 
Opinion filed May 28, 1930 

MR. PRESIDING JUSTICK O1L808 delivered the opinion 
of the court. 

The plaintiff, & ¥. O'Dennell, obtained « judgment by 
confession on a judgnent note for the sum of 1576.17, againet 
the defendant, The tdweard J. Joyce Filing Oo., & Sorpors tion. 
The judgnent was opened on a petition filed by the defendant 
and lesve given to appear and defend. The enuse wae heerd by 
the court without a jury, rezulting in « finding by the court 
im favor of the pleintiff ond judgment against the defendant 
for the amount already stated. 

From the fact® it appeare that the plaintiff had been 
in business for himself end had entered inte & contract vith 
the defendant, under shich he conveyed his business to the 
defeniant ond, at the same tine, wes given «a service contract 
for a period of f&¥e years. The defendent at the time geve to 
the piaintiff four notes, numbered one to four, respeotively, 
in the amount of $495.77 each and, at the same time, sgreed to 
pay the plaintiff cowmissions for services rendered from that 
date on with o drawing sccount of $100 on the first and fifteenth 
of each and every month. There wee to be an accounting between 
the parties every third month as to the amount of comsissions, 
if any, due. ‘he first three notes were paid and this action 
As to recover on the last remaining note, This note was dated 
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August 15, 1928, peyable one year after date. The defonse 
appeare to be based upon the theory that the note was paid and 
that when last seen, it was on the desk of Joyee, the omer 
of She Sdward J. Joyee Piling So. 

Pazek, the manager of the Joyce Company, testified 
that om Ootober 2%, i328, he had « conversation with the plain- 
tiff at the office of the company, ot which time plaintiff esid 
he would like to borrow ©255.05, /lluintiff did not have the note 
with him at the tise, but Pacek borrowed this smount frome man 
by the name of McCarthy, who copeare to have bad offices in the 
buiiding and it was paid to the plaintiff by ueCerthy'a cheek and 
bore the plaintiff's endorsexent. faxek teetified that egain on 
November 41, 1928, plaintiff? stated thet he needed $300.00 more 
and thet he would turn in the note in question. Thies amount 
was given to him and the note was turned over to vagek and he 
placed it on Joyoe'’s desk. the witness testified further that 
he did not see the note again until it aprpesred at the benk on 
Auguet 15, i929, for vayment. 

Svidence was introduced showing plaintiff had secess 
to the files of the compsny, evidently for the purpose of sttempt- 
ing @e prove that it had been tuken by the pleintiff, after the 
ast peynent. Plaintiff denied having the note at the office of 
the defendant, but testified tha: it had been all the time 
at his home, and had never ieft his possession. 4 significant 
fact in connection with the transsction is, of course, that thers 
were no endorsements on the back of the note, showing either of 
the payments testified to by the witness Pasek, nor was the note 
marked canceled which would, ordinarily, have been done in the 
Sourse of « business transaction after it hase been paid, 

Om eress-examination Parek testified thet the plaintiff 
: Continued in their employ until.July 1, 1929, which was some time 
_ Sfter the alleged payments on the note, ie further stated on 
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oross-exsmination, that they stopped paying the plaintiff under 
his service contract, July 1, 1973, 

Piaintif? testified that he received various asounts 
on his commission contract and ineisted on an accounting from 
the company in order to sscertein wheat amount wae due him, 
which wes refused. fie testified further to the effect that 
the amounts received were not in payment of the note, but for 
moneys due him for services. fThie testimony on behalf of the 
plaintiff was in answer to testimony of the defendant's witnesses. 

It is insiated on pehalf of the defendant that the 
finding of the trisl court is contrary to the manifest wekght 
of the evidence. 

In our opinion there apvesrs to be in the record ample 
evidence to support the position of plaintiff, and we eee no 
reason for disagresing with the trial court in ite finding ae 
to the facts. 

Objection is wade to the ruling of the trial court, 
refusing the admission of the rritten contract between the parties 
in evidence, ‘e ses no error in this ruling. The action was 
based on a note, amd the defense atiempted to be set up was 
paysent of certain amounts by the defendant to the plaintiff. 

It wae upon cross-examination of the defendont's witnesses, 

and by their admissions, that it appeared there was another 
agreement betreen the parties independent of the note in question. 
It was a question for the court as to whether the psyments made 
by the defendant, were upon the note, or as an advance or 

paynent of commissions earned or to be earned by the plaintiff 
while in the employ of the defendant company. 

We bave examined the contract, however, which was 
offered in evidence and there appears to be nothing in conflict 
or differen§ from the testimony of the witness Pasek. Defendant 
attempted to in®foduce in evidence s written report mide by the 
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witness Owyer, sn auditor, to the entry of which report the 
plaintif?’ objected and the objection wae sustained. It is 
urged that the court erred in this ruling. 

From an examination of the record, it sppears that 
the books were not in court nor offered in evidence, and there 
wae nothing upon which to base the audit, Ite admission in 
evidence was properly denied, there being no foundation upon 
which it oould be based, Woreover, there i¢ nothing te show 
that the account wss complicated, It was necessary to 
establish this fact in order to establish the premise on which 
such an audit would become admissible in evidenee. Hochsohiid 
¥. Goddard Took Go,, 235 Ill. App. 56f 

The burden of proof wae upon the defendant to shor 
payszent after the introduction of the note in evidence «nd 
after plisintiff rested. fhe court evidently wes of the opinion 
that the defendant had not succeeded in overcoming the prima 
facie case wade cut by the introduction of the note in evidence. 
The ecsuse having been tried by the court without a jury, the 
rule is, ond it is presumed, that the court considered only 
such evidence as was material, fe see no reason for disturbing 
the judgement. 

For the reasons stated in this opinion, the judgment 
of the Municipal Court is affirned., 

SUDGHENT AF FIRED. 
RYRER ABD HOLOGH, JJ. GONCUR. 
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EDGARD OG, WELLAZZA, »/ iP 
Ve apeRAL FROM 
(Plaintiff) women d 4 f } 
Ve - ) WATISL PAL OUR 
JOSEPH ALLKORETYI, 
OF OHICAGO. 
(Defendant) Avpellant. ) . 
PD , i i 4 Ts 
Opinion filed May 28, 1930 


UR, PRESIGINOG JUSTIGR WILSON delivered the opinion 
of the court. 
Plaintiff's claim is for money loaned or advanced 
and paid out et the special instance of the Gefendant. defendant's 
affidavit of merits denied the clain or any part of the enme. 
The trial resulted in « verdict by « jury, *eeeseing plaintiff's 
damages at the sum of £850. Judgment was entered on this 
verdict. 
¥rom the testimony it appears that the pleintifi was 
the uncles of the defendant, and the advances appear to have been 
made to the defendant about the tine he vas prepering to leave 
for Californian to become en interne in one of the hospitale in 
Los Angeles. The plaintiff was the owner of a drug store in 
Chicago. in his testimony, he stated pesitively that he loaned 
defendant the following sums of money: 
#105.00 for his trip to Gslifornia; 
50.09 sent to him at California; 
550.00 advaneed for the purchase of a Willyeknight sutomobile; 
15.00 for sembership in the Thicage moter Club; 
18.90 license fees; 
80.00 insurance; 
100.00 in cash in 1924, upon the return of the defendant; 
100.09 for surgiesl instrusents; 
18.09 for his doctor's sign 
3.00 for having the fender fixed on defendant's ear; 
35.00 for room and board at Williams Bay, Wiseonsin; 
100.09 to pay bis expenses home from California. 
Plaintiff's testimony was supported in part by one Tufe, 


‘& lawyer, who testified that he had a conversntion with the 
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defendant snd hie parents «ith reference to plaintiff's clains, 
part of which were edmitted as being oved by the defendent. 
Anne Davis testified that the defendant admitted owing money 
to his uncie, the plaintiff, for the trip toe California and 
for myuwent for an sutomobile. 

The defendant denied baving received any soney, 
whatsoever, from the pisintiff. His brother Orest P. Allegretti, 
testified that he, himself, vought the machine for oash and paid 
the insurance, license fee and other incidentele in connection 
with the purchase. From the fants, however, it appeara that 
this brether, at the time of the alleged purchase, wae 31 years 
old, and that the purohase price of the sutomobile with ite 
accessories, was $1835.90. iie obt ined his iicenge ae « 
registered pharmacist in 1933, the year of the alleged purchase, 
and received ¢mployment in his uncle's drug store. 

it is insisted that the cause should be reversed 
because the verdict wes agsinat the manifest veight of the 
evidence. ‘ith this we are unable to agrec. There wae sufficient 
evidence on behalf of the piaintiff£, which standing slone, 
was sufficient to support the verdict. 

It is also urged ae & ground for reversal, that the 
Court erred in refusing to admit in evidence files of © prior 
@ase. It does not appear that thie former trial wis betreen 
the same parties, end morcover, the attempt to introduce the 
files was made during the cross-exemination of plaintiff's 
witness. The proper time  heve introduced these files in 
evidence would have been during the course of defendant's 
evidence. It does not appear that the offer was renewed during 
that period of the trial. 
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It is argued that the amount of the verdict does 
not conform to the proof. The proof, however, as it appears 
from the evidence of the piaintiff, shows that there wae 
$974.90, plus interest, due the plaintiff. efendant should 
have no cause to complain of 2 lesser amount found due by 
the jury. 

se see no reason for disturbing the judgment of the 
Municipal Court. 

For the ressones stated in this opinion, the judgment 
of the Municipal Court is affirmed. 


JUDGMENT AFFIRMED, 


RYMEA AKO HOLDOM, JJ. GOMOIIR. 
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HYOE PARK IRVESTEENT OO., @ 
Gorporstion, 

AYYRAL FROK 

Appellees, 


Ve 

SUPERIOR COURT 

WYSE PARE STATE BANK, & 
Corporation, 


Sefendant. COOK GOUNTY. 





FRED KM. RELEKSL, 


a eR lg Niet Tire Rr Me ig eet Mag 


Appeliant. 


Opinion filed May 28, 1930 


BR. JUETIOE HOLGON delivered the oviniok of the 
court. 

All the questions of iew and foot involved in this 
case have been considered and determined in Osee ho, 83747 
on the appeal of Liberty Supply A Lumber Company. In 
accordance with the decision in that opinion pronounced, the 
decretal order of the Superior Court of Cook Sounty, dis- 
missing for want of equity the intervening petition of Fred 
M. Heinkel ia hereby affirmed. 

AFFIRMED, 


WILSON, Ped. AND RYNER, Je CONCUR. 
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HYSE PARK LWVESTNEAT GO., a ) 
Serperation, ) 
APPEAL FROW 
Appeilee, 
Ve 
SUPERIOR COURT 
HYOE PARK STATE BANK, 2 . 
Sorporetion, 
defeniant. COOK GOUNTY, 
GEORGE THOMAS, : tA 4. & 
Appellant. 


Opinion filed May 28, 1930 


WR. JUSTICR HOLDOK delivered the opinion of the 
court. 

All the questions of iaw and fact involved in this 
case have been considered and determined in G@aee Ho. 35747 
on the appesl of Liberty Supply 4 Lumber Company. In 
accordance with the decision in that opinion prenounced, the 
decretal order of the Superior Court of Cook County, dismissing 
for want of equity the intervening petition ef George Thoms 
is hereby affirued. 

AFFIRMED. 


WILSOR, Ped. AND RYBBR Je, GOROUR, 
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HYOE PAPK INVESTNENT OC., a ) 
Corporation, 
APPEAL FROM 
Appeiles, 
Ve | ; 
SUPERIOR COURT 
HYDE PARK STATE BAKE, @ 
Sorporation, : 


Sefendant. COOK COUNTY. 


ALFRED JONES, 
Appellant. 2 o ‘ 4 8 ‘ 
Opinion file@ May 28, 1930 

WR. JUSTICR HOLOOM delivered the opinion of the 
court. 

All the questions of lay and fact involved in this 
ease have been considered and determined in Jase ho. 33747 
on the appeal of Liberty Supply 4 Lumber Company. in 
accordance with the decision in that opinion pronounced, the 
decretal order of the Superior Court of Cook County, dismissing 
for went of equity the intervening petition of Alfred Jones 
is hereby affirmed. 

APFIAMED. 

FILSON, FJ. AND AYHER Je, GOUGUR. 
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HYDE PARK LAVESTuEKT CO.4 
® Corporation, 


agi at 
. ff 
Ve 
SUPERIOR COURET 


HYDE PARK STATE BANK, a 
Gorpoeration, 


Defendant. 


GOOE COUNTY. 


JAMES A, BLACK HAROVARM COMPARY, 
Fame) .4 > & 


OF nd Fe | fe 4 9! 


Appellant. 


Opinion filed May 28, 1930 

BR. JUSTICK HOBVOU delivered the opinion of the 
court. 

All the questicns ef law and faot involved in 
this cese have been considered and determined in Case Ho. 
35747 on the appeal of Liberty Supply & Lumber Jompany. In 
accordance with the decision in that opinion pronounced, the 
deotutal order of the Superior Court of Qook Sounty, dia- 
missing for vant of equity the intervening petitian ef 
Jemes A. Slack Hardwardé Co. is hereby affirmed. 


AFFIRMED. 


- 
WILSOK, Pode ABD RYBKR, J. GONCIA. 
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The Estate ef JOE ¥, DUubsELLAD, 
Deeeased, 


oe Re 


Fiaiutiis in “rrer. 


BR. PRESIURe JUCTIONn BARRED 
DSLIVHAED THE GPINIGE OF THE COURT. 


The judgment unter review wae for a claim ef 95,786.44 
with interest, rendered in the Gireult ceoart on o trial ds noye on 
Sppeal from the Probate court allowing said elaim. The olaim is 
based on certain promiseory nctes aesigned and endersed te the 
Plaintiff by her sen, the payee. The notes were signed by the 
deeeased and secured by am assigueent end mortgage of one-half 
of hie legacy and interest in Kis father's estate then in course 
ef probate in Cook scunty. 

Before the trial in the Cirauit court defendant seved 
for leave te file pleas, a verified plea ond an effidavit of 
merits, denying scene sther taings the execution of the notes. 

The motions were diealiowed, trial follewed before a jury, and the 
eourt directed o verdict for eleintiry, 

Plaintiff in errer urges these several aroande for 
Peverssl: That the motee and collateral sequrity were predicated 
@m am usurious and iliegal considerstion; thet they were not le- 
@elly executed, delivered ond signed, that there was « partial 
failure of consideration, that there was « conspiracy between the 
; Payee, his father and hie mother, the pisintiff, "te circumvent 
_ ‘the statute of usury;* that the trial court erred in denying the 
motions aforesaid, an¢ in the aduienion of evidenee and in direet- 
While the court should have persitted the plea deny 





th @xecution of the notes to be filed under Seotion 54 of 
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Practice Act (DeClerque v. Caupbel), 231 Ill. 442), yet the deo 


fendant was not harmed by the ruling. Denial of execution throws 
the burden of proving it on the plaintiff and without euch a plea 
Gefendant is not permitted to deny it. But in the ease at bar 
plaintirf assumed and made proof of the execution and defendant 
was permitted without such denial to present the several defenses 
set forth in the rejected pleas. Flaintiff in error, thorefere, 
ie in no position to compluin of the ruling. The claim was in 
writing, as required in Section 16, Ch. 3, Cahili's State., and 
exeept as to denying execution or pleading usury in defense neo 
other formal writing was required either in the Probate court or 
on the trial de nove in the Cirouit court. 

The point made that the written claim fuiled te comply 
with Section 18 of the Practice Act in mot alleging that the claime 
ant was “the actual bone Lide owner of the aavigned instruments," 
is applicable enly/monnogotiabdle instruments. ‘The claim here, as 
before stated, ie based on negotiable instrusents. The fact that 
it recited that the notes were secured by the assignment of the 
interest of the deceased in his father's estate, as aforesaid, did 
Mot change the character of the claim as one to recover on promis- 
sory notes. 

Bor do we think there is reversible error in the other 
Tulings complained of. ‘hey are predicated on undisputed facts 
establieched by the testimony of the AcGlagsons when called as 
defendant's own witnesses. 

Jonn ¥. Donnmellan, since deceased, executed three 
promissory notes to the order of Howard MeGlasson for amounts 
Fespectively as follows: $4,000 on September 17, 1926, due ten 
months from date; $1,500 on October 26, 1926, due July 17, 1927, 


and $107 on January 23, 1927, due thirty days from date, each at 
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seven per cant interest from date, and each seeured by assignment 
of ths interest of deveased in his rather's estate, Hach wag 
qidorsed by the payee and delivered to pleintiff before it became 
due, the first two in acvemver, 1726, the last in January, 1927, 
for waich and fer other securities she paid $9,440.67. There is 
Mmothing in the evicence having sny legitimate tendency te shew that 
prier to the transfer and delivery of said notes to nlaintiff she 
hed any knowledge of the tranvactions between her son Heward and 
said Dennelian cr o: what the consideration therefor consisted. On 
the contrary, when called as a witnees for defendant she testified 
that before getting the notes she did not ifseuss those matters 
with either her son or her husbend but teok them on the statement 
ef her son, who was in the businens ot loaning money, that they 
were “good and drew seven per cent interest." 

The charge of sonapiracy is based upon such suspicion 
a8 may be raised by these additional circumstances. The Mcllasesons 
lived together, and the father and son seccupied the same office 
and together conducted the negotiations with Dennellan for the 
leans, The latter received on the first loan $3,200 in eash, on 
the seeond, $1,200, and on the third, $100, The balance of $800 
on the firet loan and the sux of $200 en the second, were made up 
by orders on Hovard by Donnelisn to pay those sume to the father 
for services he had rendered in connection therewith. While the 
charge of usury and of “conspiracy to circumvent usury" might have 
Some support from these circumstunces as against the father and 
son, they were not admissible as evidence against the plaintiff in 
the absence of any proof, actual or constructive, of her knowledge 

_ thereof, which she as defendant's witness expressly denied. 


The claim that she is net a helder in due course can 


t be established by the mere circumstance of such family relation- 
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ship. Whatever inferences might be drawn therefrom were expressly 
refuted, as aforesaid, by the testimony of defendant's own wite 
nesses, If the defect of usury might have been urged while the 
notes were in the hands of the payee there was no evidence tend- 
img to charge plaintiff with knowledge thereof er to show that 
she was not a holder in due course. ‘There being no evidence that 
had any legitimate tendency to establish any of the defenses as 
against plaintiff, the verdict was properly directed. 

Accordingly the jud@ment will be affirmed. 

AFFIAMED, 


Gridley an¢ Seanlan, JJ., coneur. 
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Appellee, y a “= 
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ABERICAS RLLMGR SUPPLY 
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appellant. 
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This ie an action of trespass on the case. The 
declaration contained three counts, the third of which wae 
withdrawn at the trial. The first count charges melicious 
prosecution, and the secon’, false imprisenment. Dbefendant 
filed the plea of general issue. The jury found the defendant 
guilty and aesecsed plaintiff's damoges at $5,000. From the 
Judgment entered thereon this appeal ic taken, 

Various errers -re sevignec, one of which is that the 
verdict is excessive. From a review of the evicenve we think 
thet assigueent is well taken amd that the size of the verdict 
@anmot under the circunstanees be secounted for otherwise than 
on the grouncs of passion amd prejudice. 

At the time of the occurrences hereinafter stated 
Plaintiff, a young married somnn, wen in the employ of defendant 
‘8 @ stenographer and typiot end bad been for several months 

"previous. Im the room where she and other young women were 
ami defendant's effice end eredit manager had a» desk 
a enfe in which “as kept portage stamps ond envelopes con- 
\ money, the amounts of which were noted on the outside 
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ef the «nvelepes. The doors to the safe were kept open. in 

cwguat, 1927, Swo envelopes containing momey, ome ten daliors 

ama the other five, were missing from the esfe. nh the aoe 

month teenty-five deillers digaypenred fron the desk of one ef 

the employee mext te plsintifi's, and ten dollars from the desk 

of another employe. These matiera being reported to Wallemth, 

the officer manager, ia the intter part of \uguat 4e pleerd in 

the aafe an cnvelope containing three marked one dollar ville 

amd 65 cents, and noted on ite face ac the amount it contained 
$23.65, intending ond keeping it there se 2 deooy. There wan 
another envelope in the esfe containing ¢7.45, ao marked om ite 
Both envelopes were sealed. The latier envelope disappeared in 
the latter part of August and on Jeptenber 9 the other envelope 
containing the $5.65, warked ov sforencid, disappeared during the 
hour when the employes took their noon meals in the Dasewent of 
the building, some going at one time and some at another. luring 
the hour Yallmuth was notified by “uth Carlson, one of the euployes 
who hed come vack from her lunch to the offiev, that the envelope 
Gomtaining the $5.65, which che saw im the eafe before whe left fer 
lunch, had disappeared. cuapeotundpakioenth hanced Kéna Gntes, 
another employe, a twoe-dollar bill end ovked hey te go te plaintiff 
te have it changed. He and the tvo bookkeepers, Mies Belts ant Kies 
Carlson, saw her go to plaintiff, saw the intter make the changes 
‘amd immediately return to the manager with the two ome dollar bills 
that she had reecived from plaintiff etili kept in her hand after 
Receiving them as she walked back and handed them to Yallmuthe OM 
@kemination they were found to be two of the marked bille he had 
‘Placed im the envelope. ‘ithin ten minutes thereafter he avked 
iff to ease into his office. Me told her that money hed been 
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taken ae¢ cekec her what she knew about it. She denied any 
knowledge of i. Dut admitted giving two ene-dellar bills te 

Mise Sater in change for the tvo-dolins bilk. ofber the cone 
Yermetion with plsintif: the maseges sougat his superior, leeving 
@ Ere Esll in the private offfee with plaimiiff. on hig returs 

he had a further convernstion wita ler, and about six o' eloek, 
after ha had got in cemmmicetion «ith hiv absent superior, called 
the police, who arrived about a quarter te seven. He outlined the 
cere te them, They tovk her to the police station and he followed 
in his car. 

Omliy the tee beokkoupers ené the manager Bandled the 
money in the safe. Flaintiff wae permitted te ge there to get 
poctege stomps. Plaintiff testified im rebuttal boat the twe 
Omee-dellar bille had been in tery pocketbook einee she received her 
pay on the previous ‘nturday. Sut 1% cleerly appeared that the 
two Bills given in change by plreintiff were two of the marked bills 
thet hed been placed im the envelepe containing the $3-65, that 
the envelop® hai vounimed in the eafe with the marke¢ bills therein 
frem prior to the tung glainii?? bet reeciwed hey pay ae aforcenid, 
ané thet 1+ woe there when Wiss Govleon went to lunch and not there 
when she returned within the hour, om within about ten minutes 
thereefter these warked bille were taken by plaintiff from her 
Pocket book to change « teo-voliax bill ae aforesaid. 

The evidemce of plaintiff's guilt ia se convincing as te 
 @ometitute a complete defense to the first count, furnishings as 
‘At did, prodable cause for proeceution, anc there being no evidence 
Seseatay tending to support the charge of malice. 

While guilt is not a complete defense te the count for 
imprisonment, yet, even if the evicence wae eufficient te 
thet count, the verdict, under the circumstances, ie #0 
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exeescive as to indicate thet the same wae actuated by passion 

or prejudice groving probably out of evidence tending to show, 

though denied in some respects, thst she was subjected to something 

in the mature of a “third degree,” kept locked up in a police 

station from friday afternoon until Saturday might without a 

complaint or warrant for arrest and without an opportunity te 

communicate with her mether or hor husband under direction, as 

Claimed, of Yallmuth thet she should not be booked or permitted 

to communicate with anyone at all, and that she «ae taken to the 

bureau of identifiestion where her finger prints were taken md 

the usual seacurements made. There wae no preof of speelial damages 

that would ecoount fer the verdiet, and the proscution failed. 
Particularly applicable to this case is the language of 


the court in Hamlin ve Martin, 56 Thls 515: 
"To hold that a persem whe cnuses another to be 
arrested, unier the full and mot unreasonable belief that 
he hac committed a crime, is to be held liable te several 
thousand dollars damages if he fails to sustain the 
prerecution, when he hae acted throughout in good faith, 
ané with mo mlice, would be to establish a rule rendering 
it se rine ops to prosecute, that the community would often 
think it better te submit quietly to erime than to undertake 
to pumich the criminal.” 
Tf a defendant acts in good faith, on evidence, whether true er 
false, which ie sufficient to create a reasonable belief that the 
Secused ig guilty of the offense, he will se protected from the 
Charge of malicious prosecution. (Anderson ve Priend, 85 Ill. 
1353 Slenn v. Lawrence, 28° ill. 581-567.) 
Vinding, as we do, that there ie nothing in the evidence 
@enoting that appellant ene actuated by malicious, improper or 
sinister motives, we are cle«rly of the opinion that the verdict 
‘Was agninst the weight of the evidence as to the first count. And 


_ @ven if there wos sufficient evidence on which to base a verdict 
























nodenag 2 Sobatitom mse cums ali deste etsedek be aie es ) 
aweds o€ yrissnd oowedtys Yo gue -Yldadeny gntwety 4 
Anitsomee od Kedergdne ger ome todd estongeet same mh aotnen 
Hekion 4 ah qu betel dqud “younget bute" a To oretan ! 
 jucatety diode Yomrwiad Kase Meenas an yehkat mack a - 
ef \sianireuge me suotiin dum Pnerss 203 snatter «a 
‘gu gtehioenss ssbaw axedewt ted to woctdem ved Addw wi 
i beddiateg sokood 96 fom anode nt 6s bun eo 

eh: eh-pukih nav: ite d0ltt Deacitte 40 anil eae 
ber avlad evew vimivg xegnt? seu exectw mobs nok tk Goede. sae 
ym Lebesgue Ro teote om sew wcodt  eehaa eoaieo ue ee 
; " Deitke® mabtemoucrg okt tow ytohoiey afd ce: midi 
to mawannt wed ab = cer of iain oneal 
PERE LEY be alive + abled at a 
few itcta ye! 

amikvsvoey ofga # vanes neg he 


apse kramoay oh? sot 4 otyeseeng 
elatieha of hawt? marta of cased oe ? 


-~ 


10 wan? wedded soomedivo ny ytobed soem oh adem f 

on? tactt Liked afdencoacs & ehoete oF smptob tig pha 
cccovnieonua cna aeeas aa 

££: 08 «puedes «v RneebMA) astohauognarem oc yin 

| (.YGRA00 6451 06S epamnamed Ww mee 2 38 

vouvntrs ole at oatason of oxesd Jat? «0b OW 9m gRakAMES, 

™ wevrqns .evokoiion yw dojemsea now @ 

tolbuoy of! Jedd notnige eft te Yxonke ote we 
hl sae Soni RA 
SRT PAE Oh AONE, A a 


fi "t 

1 ¥ . i ‘ wat & es ER i. 

i ° / rig) Wi at 
. f ie aH 
j ’ : a‘ bik aif aie 

li : ota 


, } i 


be 


of guilty on the second count, chich in view of the necessity 
ef a revereel we will net discuss, the éxmager agcerced, in 
view of the unquestioned preef of quilt and no attendant eirew- 
atences of species] iniury to plaimtiff, are eltegether out of 
proportion to any real injury ae cieclosed by the ovidenee that 
ahe suffered thereframe 

Appellant complains of the refusal of the court to give 
certain instructions, one of which wos te the effect that if the 
Plaintiff was in fact guilty of the crime eharged «t the time the 
arrest wac made then no recovery could be had wider the second 
count, and uncer another ta the effect thet if the jury believed 
from & preponderance of the evidence that plaintiff was guilty of 
the crim chorged in the informotion filed against her, then the 
verdict must be for defendant. Appellee contenia that the 
imetructiona were properly refused becuase of the abeenes of a 
Plea ef justifiostion to the sceond count. in view of the necessity 
of a revereal we eghall net discuss the point ae auch a ples if 
neceasery vould probably be «llewed if suked for before anether triels 

We think, however, the court improperly denied an ine 
struction se to the effect of the posveswion of atelen property 
goon after the commission of the crime. Sesring upon the charge 
im the first count defendant was entitle: to that instruction. 

The judgment is reversed and the couse remmanéede 

REVERSED AMD RAMABLRD, 


Seanlan am Gridley, JJ+, coneur. 
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DSEIVie <b THE OPTBION OF TH COUT. 

This is en appesl from @ jucgeent entered om « verdict 
fer $35,000 in am action breught for a minor by “his father ond 
mext friend" fer dameges resulting from the crushing amd 
amputation of his left foet. 

The declaration consists of three counts, the firet 
besed upon the charge of negligent criving by ¢efendemt of ite 
automobile, the second upon wilfully enc wonienmly driving, and 
the third substantially the same as the firet »ith more 
particularity of detail. ach count clleges that the boy's 
father, in «hose mame the suit is brought, ami sis mother have 


assigned, transferred and relinguished their right te revover 


for any moneys expended, incurred, ami to be expended eam laid 
out in the future for medical services, etc., for the plaintiff, 


_ @mé the right to recover for any wegee and earnings curing his 
‘minority. 


~ 


It was the plaintiff's contention that he wae sitting 


i the enst curb of «a ctreet near the front of hic father's 
i “heave ami that defentant's ice creas truck was driven close te 


the curb and rem over his foot, crushing the toes 56 that the 


wes subsequently amputated at the ankle. It was é¢efené- 
at § contention that the plaintiff ren from the curd in on 
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attempt to get om the side of the truck, anc that missing the 
step his feot «as cnught im the wheel, causing the injury. 

hile there is seme conflict of evidence as to just 
how the accident sccurred the verdict must heave been im accord- 
amee with plaintiff's theory of the facts, and it is not argned 
bere that the verdict was against the weight ef the evidense. 
im amy event, we think there wan a clear preponderance of evi- 
éemee in favor of pleintiffts theory. 

The errors relied upon ere (1) thet the proef does not 
show any legal capacity in the pisintif? te bring this aetion 
se far as damages to his parents are concermeds (2) errers in 
giving imatructions; (5) that the verdict ond judcment are 
@xeessive amé the result of improper instructione end sympathy 
on the pert of the jury. 

Ae to the first point, it has been held by the “upreme 
Court of thie “tate that “the parent aay relinquish bis right te 
She carmings of his child, and thet ke bas come so may be inferred 
Trew the concuct of the parent, (Am. & “mg. “meye of Law, Brd Bae 
2059) and the prosecution of a suit im She unee of the child by 
the father as next friend, for the recovery of the earnings of a 
minor would be equiyslent to a relinquislment on the part ef the 
father of the suthority to collect or cleim ouch eornings in his 
own right.” (Ghicago ore Sos ve Leigg, 203 lle 536-) The 
@ourt there refers to the fact that in Jeot) ve Jbite, 71 Ill. 287, 
St affirmed a judgment for the velue of services of « minor before 
the had reached lawful sge in 2 case where the father appeared se 
“witness in his behalf im support of his claim to hic wages, and 


TE ths overt heb4 that it wos to be implied that the father had 
q the son, ané thet umder such cirewastences the »étion 
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by the som woulst be a bar to ony action of the father. Im the 
Aatter ense i$ appeared thai the defendamt msde no objection te 
the introduction ef evidence as te the ability of the miner ts 
Care wages as an clement sf damages in the casej and in the case 
et Bar the proof of comages made exe by agreement, without 
ehjection te its relevaney, that bills im the total saa ef 3281 
Red been paid by th: father to the Acspitel oni nurses ia addition 
te the doctor's bills, om «hich proof showed $91 had been paid, 
emai thet a fair and ususl charge for their services way $400, 
There was uo other direst prosf that would support a 
eleim by the father, ant no instruction bearing dircetly on this 
subject was requested by plaintiff. inetructions, however, 
were given at defendant's request which sapreeely reeegmized that 
She cnuse of cacticn incladed any claim the father wight ascert for 
@emages resulting to him az a proximate caus+ of the injuries. 
Defendant's esic imetructions purports to inform the jury on the 
points sevcuscry tc be proven by appelice im order ic establish 
Mability on the part of appeliamt fer such domges os the 
parents might recover. “me imatruction told the jury that the 
Pheintiff is ocleiming the right ic recever all the someys expended 
by the father and also fer expenses to be wade, incurred, and to 
De expended and laid out im the (uture for medics services, 
Rospital services, eurgice’ ant meviec] treatment amd medicine for 
the minor, and for wages and earnings of the minor caring his 
minority, and then told the Jury thet sefore recovery could be 
| ‘hed for such damages what degree of care mist be exeredaed by the 
faaner, ete. Another told the jury thot before plaintify could 
7 fer hospital, medical, surgical and other expenses incurred 







to be expended and for lowe of wages, if anys he muet prove 
preponderance of evidence thet the perents exerciacés éue care 


@oution to prevent injury to him. smother states the law 
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requirimg tBe parents to chow that they exercised orcinmery enre 
fer she safety of the ehild Before racovery couké be head fer 
momeya expended om account of hia injurics. 

1t will Shue Be seem Gefemiami vecegnisged «eg inc ludec 
in the cuuse of action tke cumages resulting from the injury for 
whieh the father might Aave @ right of action. 

Beither tue suliicicacy of the Ecelarotion la tite 
regpect wes in any way brought im cusutiom, mor the right to 
introduce proef in support of ine paremis’ cGluim ae aforesaid. 

appellant urges thsi tere sae nc prow? of the 
relingwichment of such claim. Sut dirvet proof of the relinuuish- 
ment is not necessary if it may be inferred fron chrowss tances 
preven from “hich au intention on the part of the paremt to relin- 
q@uish hie right fairly appeared. j Rreg. © See ¥« hetslefy, 
229 Ill. 194, 197.) Im sper ay Soe Ve Midi, 226 111. 22%, 
236, the court held thoi the fxther dy permitiing a waht for the 
eon to be brought and prosecuted in hia name 4% Bext friend, and 





By procering an instruction for the recovery ef damages for loss 
of time and inability te labor «wring the child's mingrity, 
@etepped the father fron taeresfter recovering such Camegese To 
the same effect are suthorities in ether jurisdictions. (Eemure v- 
Breinsra & sruetrong J2., 84 Comm. 2655 Judd v- Sadlazd, 66 Yt. 
@VB) BO Atl. 96; deen v- Eramsficlg, 19 Kas. 22.) The theory of 
the law is tat it is the father's “privilege” to claim compensation 
for Gamages he thus sustains, but thet he way woive or relinquish 
“GB to the simor. in this respect it is not a cave of snsignment of 
B Cause of section or = chose in ovtion auch os is contemplated in 
 Meetion 18 of the Prevtioe “ct, Sh. 130, “shill's Ptata., a9 argued 
7 appellant. it is « right that comes from relingeiahment or 
the child as emancipated for such purpores Ae seid in 
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the Eepure case. supra: 

AR ah hy Fy EE 

the ehilcd, umlees emancipated,i« not entitled and the 

parent ie entitled, he estops himself from thereafter, in 

an setion in hie own name, revovering for the same damages. 

He thus treats the child es emancipated, at lenst so far 

as the reeevery fer cuch injurice is ceneerne¢d, amd cannot 

thereafter be permitted te claim thet he and mot the child 

was entitled te recover fer sueh items," citing authorities. 
Im the Judd case, supra, it wes held tht reeevery for services 
relinguished by the parent may be had in the name of the minor, 
ena in an action of tort, and thet im such a case the damages 
Claimed in connection sith other damages resulting frem the same 
injury sre recoverable only by the minors 

The contention, therefore, by appellant under its 
firet point te the effect thet the cetion must conform te the 
requirements of ecid acction 18 of the Practice Act, is untenable, 
and, we might aleo adi without diccuseion, tat it wae not raised 
et the trial and is not raised by a motion im arrest of judgment. 

Ae to the inetructions claimec to be erroneous. it 
is urged thet plaintiff's twelfth instruction, relating to demagee, 
@ireets the jury to ascess the anoust of “«ctual damages” which the 
Plaintiff has sustained without limiting such damages to fair can- 
pensation. Bot only did defendant aleo empley the same phrase in 
ome of his instructions, but the imetruction in question does limit 
the amount the jury way find te “a just and fair compensation for 
the enid injuries,” ete. 

Twe instructions, the third and tenth, given at plain- 
tiff's request, state an sbstract principle not questioned as to 
the right of children te use « public street. The criticiem is 
thet they ascume thet the child bad the right to be on the street 

“When the truck was there “ot the same time and im the vame pleee,” 


thus ignoring defendant's evidence thot the boy vax attempting to 
_ the track at the time of the accident. Taking the 
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imetructione as « series am’ im commection «ith other instructions 
given at defendant's request te the effect that there could be no 
verdict agninat defenéent at all if the chile ran to or jumped onto 
the truek after ite front eheele had passed him, - as wae dofenti« 
amt’s theory of the facts - we ¢o not think the jury could reasen- 
ably give enid imatructions the construction comtended fer. 

Plaintiff's fifth inetruction stetes tht one of the 
motes eof impexching « witnesr is by showins th: he has made etate- 
mente or given testimony before the trial st varlamce with his 
statements on the witness stand. It le comtended thet by omitting 
the edjective “material*® befers the vord “statement” an essential 
@lement is left out of the instruction. The instruction ip this 
form has been approved in many caves. (haymomd vy. The People, 226 
Tl. 435, 435; Egan v. Koellenbrook, 322 Ill. 426, 455.) Im 
Sraig v- Eobrer, 63 Ill. 528, it woe held thet the credibility of 
& witness sey be affected vy contredictery tevtimeny without chew- 
img bie statewents are waterial to the issue. 

Complaint is alse mace of plaintiff's fourth and sixth 
instructions which likewise state principles ef lew at approved 
by many cases of the ‘upreme “Court, the former to the effect that 
Regligence of the parents im persitting the child te go upon the 
street cannot be imputed to or cho rged against tim, and the latter 
te the effect that the child being between four and five years of 
age could not v¢ charged with carelessness or negligence contributing 
te the happening of the accident. “hen rest in eonneetion with 
@efendent's instructions on the eame point they were not misleading 
te the jury. 

The eighth inctructian, given at plaintiff's request, 
(Feeds as followss 
Ws et vemaa "ce seers bis ence bayend c ressamanle cout, 


‘but he is required only to prove it by @ preponderance 
ef the evidence.” 












aaektoureeat sedge Adie poisosunon. wk an seltse 2 aR 
on od #isoe axeds dad? gpotRe. add of fncsgos © Pawnee ied i 
eane sequal, 20 08 mas bEbt> ois ed Lin to dnetaeted duniagie | 
~hesteh pa ga - gatd Soarey tart adewee. anes ati salen ies 
-meeat< Sites Geet old duiss 2om 94 OF - aPaed odo te wrod afte 
. gugt Bebaadave acigemiseaen sf3 emotsomsdent bine owke ee 
wg 2s ome god? eeteds seksouisant APIs? oD Mdebedios a 
~etate oem eat od todd grisode yd eh eamstiv a gultocene east 
eid dite oomcinay te tuist wid ameted yeaahdaes aveiy xe atem 
yet tsian ys sul? Kormedzoo of $i «tnage anantiw ait eo etmomesall 
fstéusces ue *saemeiate". hone ado oxetod “Labaedan® orkssstho a 
eids at-asiteurtant oT «medsmactemt add te ime s2et ot deemed 
ae2 »shges’ oft ov Sersyss) »e0as an 22 noroxcge aon ont Am 
mi {eSSd 2OOh .fK1 O28 egesdaestost «x gape 488d 
to BIiLies wre wd sorte Aled new 42 98S 2 Mkt. SB. de 
wor: duadtin <momiseed qragedhs dass. wt magnets o6 ua a 
a Seti -S@eak old of delvstan etm ataamatade abet 4 
. dteds ane divap? ¢'Viddatalg te ehom seks. nh tate t9 at 
byverega ae ont to eslghoning ofate snlwantt dodde 
fais se97is 8? of xemict wit 4 ize emerge ed to eemen 
wis moge on od bLis> ods geibsdheceg mt atmensg 1% Yo ewe 
wwttak ed3 tas void Jomkege hegeotis 20% Aoteget of tom 
to ateuy ovll ote tum? meseged gcied OBildo ole 2 : 
eatiudixiacy somsgliiges te exomausloras délv bogeate é 
Adiw nobée-aaos ot haee sad? sdmwbeoe edt toug 
Batinrlelan dom gisw Yous saleq amen eit me 
a ee “re ptade 
Pe = ome te nots ttc A 


a ee, 24 
















eJe 


The ebjection to the inetruction is based upen the ruling of 

the Supreme Court in Bolloy VW. Chicngo Rapid Trameit ‘ee, 336 
Till. 164, 171, holéimg that part of an instruction on the burden 
of proof, reading “it is for her (plaintiff) to prove her case 
by « preponderance of the evidence," to be errer beenuse “it 
refers to the evidence besring on plaintiff's case without any 
statement as to vhat the cane is or what it is necessary fer her 
to prove, but it refers the whole case to the jury without any 
Limitations." The court stated thet it opemed the door for the 
jury te take any views of plaintiff's csve which they saw fit 

to take and to arrive at a verdict for any resasen which might 
seem to them to be eufficient, without amy rule te guide then, 
and that an instruction must limit the right te recover te 
negligence charged in the declaration. The objection to the 





reference te “his case" was regarded in © 
ve Heleom, 215 [1l. 445, ae not of substantial merit, amd a like 
instruction «as approved in Siarsen v. Lyom & Henly “oo, 243 11). 
370, and enseo there cited. “hile it is diffiewlt te reconcile 
the Holley decision on thic point with the cpinions in those 
Cases, 1t is our opinion that there wau mo intention in the 
Belloy case to overrule said prior decisions on thie subject and 
te hold that the instruction in tht form constituted reversible 
error, eapecially as there was no reference te or discussion of 
these ocsea. 

As te appellent's third ground for revere] thet doth 
the verdict and jucgment mre exeouvive, we think the contention 
iz well founded. It is ome of the grounde recites im the written 
Motion for a new trial and made in the oral argument therefor. 
Vith appellee's contention that the question wos mot saved for 

 ‘Feview, although preserved in the written motion for « new trial, 


i - At wae alludec to only “in « perfunctory manner* in the 





al argument, we do not concur. The gist of the argument was 
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that with respect to the sise of the vwerdiet it wae waprocedented 

im eweh & Gree. Courses) for appellant Bas cited may cases vherein 
there were lerger wer¢fiets tm this end other jurisdictions ia 
persenal iajury casee. It would cubsscwe we yood purpowe ts discuss 
their wuarying fecturee If, au & waiter of faut, we think fyom ap 
@Xaminetios af them an¢ similar coses, the Jucgaent in tue Aa gZse 
The same liane of reasoning eG vhich appelies’s counsel seeks te 
@usteiu the judgrert for timet lenient Mmuld Be cuuolly epplisable 

$0 a Judguest fer $40,969 or 350,05. Bat we de wot think the 
theory of the law of dnmagrs justifies a juidyument ef cuca sise 
under the facts of thie case. “hat the judgaent ie an exeeud imgly 
large one for the injurices sustained, compare: vith tae general 
average suount of jucgecniu ia thin elass of cages for Like injuries, 
tmnt se eouceded. [i ig true thes the boy entured much pain ani 
waderwent eeveral surgiesi cp<eiatieons conecguent upon ial eotion 

ené the fact that the skin did aut heul om & portion of the stump, 
amd Ghat he is c841i heft with a» painful siwap on vhivk he cannot 
bear any weight ox atand prossure. The «videnee sends to show 

that anether operation c> amputetion will be ueceseary and tant 

it te deime deferred because of the veawht it wight have in ine 
Peiriag his grovth. & @om@ibien of nervoucmesis isritabidity, 
ese ef flevh ané vurioue atropiion ere uluo Gisulosed by the 
@vidence. ‘“e fully recognize the seriousness of all these oundi- 
tions ond the ¢ifficewlty in érering & line as te where a jJudgwent 
im such «2 cose way be deemed exeeasive. There is no fiacd ataudard 
for compensation in such cises, ‘hat she boy aust go threuga lite 


witha payvienl handicap thst will be a grest impediment, and in 


— eases an obstruction, so phyeieal effexta eamaot be \uestioned. 


» that one's success in life is net necessarily otherwise 





Limited by the use of om artificial Lum is well knowm, 





betsstoos ice anu 12 éolosew a6) 2 cake ee6 BF 
RIGISAW SPSty Bos sie aed danilegam 03: keroage® 
MA Seeltulbusinl tedée Sue gisd af adqdteey caged 
Sasenis Gi eecgmg boey oe. evpea de iwow. 9h. aaa este 
ne wo 32 avsiS Br gduacl 36 2Oiios @ ge . M4 aeadtvee® gaIyee a 
 pugsed cud 22 Juvayinh off ,atecs tehbate temas: oe coudeamma 
ed skvee isoasiew s ‘oudiegem Selda am etianoens te meat same -all 
eke abangs Clctse of bheey PERE ie S22. 19% 4aecgbo§ . SS) sitegoee 
wad aaida dex ah oy fmh , «SOR BRS te OGG,0b4 Te? Aevepanl wad 
outa Hews Sy Simbu, 4 sob tisent ‘283 qRek ssid dt 
Ufawiverexs ue at daampon, off tasit .senae gidt To egret 
iuxemag aié dike WSSGROG _lemlakeun sels? gad soR- a 
enotuwin? sHik <cl esace ‘te enada warts mt sino 1 deatona spam 
ie aha, Aeise betwee yod oii anti eed gh ab stabunuen. oF: i 
woken ta eseith Stine tba S brebiosags damlgine purpes “ 
vjanie wis to aeisseg & Re Sand om neh atte sale gutk Nese 
semana ad coide mo qmuce de lning # cifie Stak Loken ets geste he 
wens. od akese eopneaigs #ff 2959 6Eo UH. piesa zo tighter yew ‘ if 
éusid ima Yistseess eé Lilw asidagauae ce Bektome wk Saat 
qi Hi v¥a ddpbe 62 ddwopa ola ie pecnond nexaeteh gated 
eQtidsomsdisd poesusmoysoe Te wwidtines « . afidveny eke qaleake 
add Ys bawesvesd cule ote ertugnsia patsy: Brom tase: eke 
-iewes saedé dia t¢ sagmapaiiee off om dageoet ee ee , 
jaomphut, » ozede ed en onli a gnkeasd mk Eiiwol Pte bes nak 
rabuate eat on of ouedt, sevdnenee, hewenb ed yaw e206 some 
(WEEE dawesalt on tamer qed ned ted% .seemee ox 
i at Sn etnomtboqah soon a w€ by ttt qnatbna Seabee 
shone éemny oF forme atzoite Lan keude om 
: tutwred#o WUtrosespem Jom ot O22K at ansccon atom Ena 0 
emenndt Skew of AuBt, SahaR hee me ie nome eas $ hon 


“fe ai *xeempar Oseeemateg: aah” Sate 4: wm 
ask idesunis edt Yo dat off, “= tooo Pet, 
















’ DM } 
. e Pe a) 


pb 
re ae 
7. 





ied 


ami it was testificd tc that gic could be used im the inetant 
@ace without pein reeultine from its Maes 

Vitheut ¢icctecsing the matter furthers t& is the 
wnanimoue opinicn ef the court thet tlhe judgment ie exeeasive 
emd thet it em be <ffirmed milly is ase of « vauistiitur of at 
leazet @1¢,¢%. fe fins acthine io the reesud ia indierte 
that 18s exeeecivencsas cen be agoounted ler Sy passion and 
prejudice of the fury. 

If there is a romlbiiine withia som daye the judgnent 
will be affirmed far $95,°° °, othervios tas jusgment will be 


reversed and the causes retism/cde 


APRICUSS GY LeMITrEtuR, 
OPHRSGISE KRVERSKE AND ANA DS 


Seanlan and Gridley, JJ+, concurs 
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BPFARD Ce VWOODPELL, 
Appellee, Z 


Ve 


CONGREGATION BetH JAcGBe 
B°BAL SELALAL ANSHK BIGAACH, 


@ corporation, 
Appellant. 
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MR. Meo JUsTICH Bikes 
DELIVERRD THE OPINION OF THE COUNT. 

Thies suit wes begun against Congregation Beth Jaceb, o 
religious corperstion, to recover an alleged agrees comuiasion of 
five per cent on 955,000, the price at which ito temple was sold 
through plaintiff as alleged im the ot tement of elaim. 

Later appellant was aade a party defendant and Congregation 
Beth Jacob «ne eubsequently dismissed out of the cases 

Iseues were takem on the sevomé amended statement of claim 
whieh alieged an agre«ment for such comminsion, ae sforeeald, and that 
after sale of the property Congregation Beth Jacob wae consolidated 
with Congregation B'nai Bezalel into « corpor:tion embrocing the 
Ramee of both, “vy reacom whereof” the new corperstion asowmed the 
Miabilities of Congregation Seth Jacob, amd that still later the new 
@orporntion beonme consolidated with «a third congregation under the 
Rame of appeliant, ami “defendomt thereby aesumed the liabilities" 
of the first two named corporations. 

The case wae tried without a jury onc from « finding ond 
Jadguent ageinet appellant for $2,750 the appeal was takome 
: The grounde urged and argued for reverenl are that the 
finding was ageinst the weight of the evicence ami thot the court 


im rulings thereon. 
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While there were irregularities im the hearing we are 
impreseeé by the evidence that pinsimtiffy wan entitled te hae 
Gomsiscions under an agreswent had with Congregation Beth Jacob. 
But ac there was no proof whatever of the allegstion that appellant 
asoumed ite liabilities, aud thet eilegation was expresaly denied 
dy appellant's affidawit of merits, «e are compelled te reverse 
the judgment. Im their seal over other issuer the attorneys for 
beth parties seem to have lost sight of thin isewe both at the 
trial and on this appesl. 


We think the ence steould be retried. 
REVERSES AND REMARDED. 


Seanlan and Gridley, JJ+, concur. 
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IRVING I. COHEN, for use of 
BARNEY 8. LIBBAR, 
Appellee, 





Ve 


BAKE SITE BAKERY, Imoe, 
@ corpors tion, 
Appellants 


COUNT OF cutpsco. 


yy lu 

U, 
Bhe PRESIDING TJUSTICK BAMWES 

DALIVERSS THE OPINION OF THE COURT, 


This is an appeal from a judgment against appellant 
ae grmishee for $665.50, being the amount of a juiguent against 
Plaintiff Gehen in favor of the usce herein, Barney 8. Libwan, 
on which an exccution wes returmed “No Part Satisfied." 

The garnishee answered “no funds,” amd in emewer to 
interrogatories stated thst it w:6 incorporates February 21, 
1925, anc tock over the business of « copartnership by the 
Same mamesz that Cehen is an officer of the corporstion but re- 
Gelives no salary sc suchy that he owns forty-five shares of its 
steck having e par value ef ©1003 thet the corperstion has declared 
Ro dividendes that upen the transfer of the business the corporation 
Seemed the debts of the copsrtnership, an’ thet ooié Libman was 
Ret a crediter of the copartmership «t the time of the incorporation, 
amd admits that no affidavit uncer the Sulk “sles Act we executed. 
The evidence heard susteine these aliegations. 

The only controversy of fact «ne whether the indebtedness 
on vhich Libman obtained jucguent agninst plaintiff cohen existed 
oat the time of the transfer of the co-partnership property te 





~ 
aT! 










SARTGTROA BOT saat ~ geetioggs 
cag "> Teves | as 
% Sf a. x ey pe. 
gg AT’ é $4 


SBHAG rr patarasne aa 
oXaU09 SRT "28 orm ms comme 


one 






















aac keqen tantege seta, @ bY Keegy ss ae ik es 
(—— Rastage sieatwt, & 26 tmvome edd gated .O8.2R05 wt wes tare 
ee ee ee ee 
yea RRN tot OY bemees: saw motswowe, te fh tah 
ne (ad <okems ai tae "abst a8" cosswena ondadaxey: eT, a 
iG YIAWTOe cogeTeGgTEDS! gow $2 Feld botate eebrebagoR” 

mate ud qbistendraqes * Yo subatned dt sore Heed a i 

(nam aed molioseate® eds Yo teolths me ek aeded dade = nae 

(ed? Lewetads awht~gexet seme sat tors galore me Yanken am gOwh 
Serasess gad aeksoteqios etd fads LOOLE e anor 20 
aghsaveqzes ad? saenlewd eid te toleanss ae? seq sada DEW 4 
as neesitt dios ded) bie pqitarente<qen wae Ye coer some 
ot@alseveqiesak ef? te eas wit te qidteteaduages ens te. wea , , 
sSotwosxe cew Su- atte sind off tome divedi tte on oF cote: 
sanelsayalis coeds natstene omaed sousbhen 4 

sownbesidesat aij sedSadw anv toat te Yatovesémes vine 0 i Gt 4 
sededx® wade) Ikénisiq seakogn eaoemhet boatadde 

} @? yYsieqe sq qkdevesdseg-oo off % rm 


oe 


| =< 
ee ir 
a mcs 





The theory op ehich the gurmishee war held Liabdle is 
because of ite nencompliance with the Bulk ‘niles .et. The purpose 
of that set is to pretect creditors of the vendor. (Henski vs 
Sgeith, 224 Ill. App. 206.) But there fe as contentions here that 
Libman was a erediter of the copartnership. Ser wou there amy 
indebtedness of the corporation to Cehen. 

if it be assumed that the interest of “ohen as a coportner 
ean be reached under this garnieheent the some a5 om an execution 
eubject to the rights of partnership creciters ond te the rights of 
other partners it could only be as te Bie interest in the surplus 
after the partnership debts were paid smi the accounts between the 
pertners adjusted (Swan v. Gilbert, 175 1121. 204, and euthorities 
cited; Chandler v- Limcojm, 52 tlle 743 iginey v. Uemee, 4 Till. 
29) and there is nothing in this receré to show either the value of 
the assets of the copartnership so transferred, or the amount of ite 
éevte, or whether -ohen’s interest in the copartuership after pay- 
ment of all of its liasbilities weulé amount te the sewn for which 
the judgment «ma entered sgaimst the garnishee. The preof, there- 
forey being in any event incufficient to sustain the judgnent, 


it will be reversed. 
REVERSED. 


Seanlan and Gridley, JJe, coneure 
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CHARLES Re BVING, ) / _— 0, 

Appellee, ) / APPRAL PROM MUSMICIPAL ¢ 

Ve © ¥ CHI CAGDO>™ 
} 

DALE BD. SHESTS CO., : 
& corporstion, a ee 

Appellant. J 


MRe PRASIDING JUSTICK BARNES 
DELIVSRAD THE OPINION OF THE COURT, 


This is an appeal from the confirmation of a judgnent 
enterec by confession on two notes for ©5350 ench, dated Kovember 
29, 1928, and payable to the order of plaintiff two monthe and 
ten daye after date, with interest st six per cent per annum 
after Lecember 15, 1928. The cognovit admittec the sum claimed 
te be due, and judgeent was entered «~pril Al, 1929, for $7635.62 
and costs, including reesonable attorneys’ fees, against appellant 
@lome who was mace the sole defendant. 

On the same date (april 11, 1929) another judgment by 
confession “as entered on two like notes in amount and form, 
signed by the same parties under date October 15, 1928, ome payable 
in three months and the other fifteen days after date, to plain- 
tiff’s order, for the amount admitted im the cognovit to be due, 
including reaconable attorneys’ fees, and against appellant slone, 
as in the other cauec. Im the cognovit in cachcnne the attorney 
appeared for ané confessed judgment ageinst appellant alone. 

On appellant's motion to vacate snid judgaente, supported 
by the affidavit of its president, Dale ». ‘heets, voth judgments 
were opened up and leave was given to make defenses, the judguent 


to stand as eccurity. 
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By agreement both cases were heard together before the 
court without a jury, and they have been consolidated fer hearing 
on this appeal. 

im the first case the judgment was conmftrmed for the 
seme aacunt confessed sa sforeeaic, and im the latter exneo (No. 
$4175 im thie court) She amount was reduced and the judgment con- 
firmed for the sum to vhich it wer reduced. 

It ie urged that neither judgment was authorised and 
is veid. The power of sttorney under whieh they were entered 
provided c« fellows: 

"Se horeby authorize irrevocably any attorney 

oa 19 confess a Judguent © = * beset notitying and 
a all thet guy said attorney may do by virtue 

It te settlec law that “the power te confess a judgment 
must be ecleerly given an¢ ctrictly pureucd, erd a departure from 
the sutherity conferred will render the confession veid." (Kees 
Vo Bump, 286 Tlle 11, andexses there sited.) In thet ease the 
warrant of «ttorney wae joint, a» here, beine exeouted by a partner- 
ship amd twe individuelse. The purpertec confession van by the two 
individuals end did net imeluce the partnership, end the judgment 
was entered against the twe individuals only. ‘it wae held that 
the “errant of atterney deine joint it did not authorise a several 
judgment but munt be exeonted by joint confescion against al) 
the eicners of the note, citing Mayer ¥+ Picks 192 [11+ 561, where 
beth Suelish and American authorities on this subject to that 
effect are reviered, holding in effect thet where a jucgnent is 
net confessed by authority it will be veld for went of power te 
@onfess it. It is there sald thet the great preponderanse of 


authority, English ahé american, is opposes to the preposition 
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that a jucgment may be confessed againet ome of two or sere 
persons by virtue of « joint »worremt of stterney siutheriaing, 
in terms, 4 judament only against all executing the warrant. 

in view of the settled lew om thst subject the juig- 
mente so confensed and confirmed, as aforconid, must be deomed 
void ond will be reversed. 

The contention thet thie point wae not made im the 
court below and, therefore, cenret be meade here ie untenable in 
view of the fact thet a metien tp arrest of judgment waw denice 
im each cance. The error is one on the face of the record resched 
by ouch motion. (Sineheimer v. (inner Yt, Cory LEX Il2e 16, 
121, and authorities cited.) 

Heeching tais conciusion, ether grounds fer reversal 


meed net be considered. 
AXVKASTS. 


Seanlan anf Gridley, JJ+, coneur. 
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CHAFLES Re S¥ ING, ) 
Appellee, ; 4 
APPEAL PRGE MUNICIPAL 
Ve } € 
} COUNT OF GHICAad. 
DALS BD. SHEETS *., 
@ corpor=tion, 
Appellant. 


Mie PENSISING JUSTICH BArwEs 
EFLIVERSd THE GPINICN OF THE COULT. 


Thie is an appeal thot hee been camuclidatec for 
henring with eave “o. 34274, having the some titie, in whieh 
we have this day fllei an opinion reversing the judgment. 
The material facts in the two eases are identical. in esch 
a judgment by confession upon tvo promiccsory notes, under 
@ joint power cf «ctticrnmey conteimed in the notes, was entered 
ageinet only one of the parties sicning the inetrumente- 

Por that re-som we there held it wae voids “Bat ens anid 
im thet case is applicable to this and the same conclusion 


must follew. 
REVEF SE ve 


Beanlan and Gridley, JJ+, comoure 
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OF CHICAG’ 
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BR, JUSTICE GAIDLZY DELIVERED THE OPINICE GF THE COUNT. 


4m inforeation was filed in the aunicipal court 
alleging that on Sovember 16, 1929, in Chicago, Virginia Sahziok 
‘unlawfully, wilfuliy an¢ knowingly did poomess a certain quantity 
of intoxicating liquor ( amscunt oot stated) fer intexiesting 
beverage scurposes, vhich then end there sentained more than enee 
half ef ene per eentum of sicohel by veluxe, sand which was then 
and there fit for beverage purpeses,* caktrary to the statute, 
ete. DSefendast pleaded not guilty and waived « jury trial. 
After a hearing the eourt, on Hevesber 27, 1929, found her guilty 
as charged, ané adjedged her guilty “of heving in her possession 
eertain intexicating liquer containing more than one-half ef one 
per cent. ef sleohel by volume,* aid assensed 4 Sine sgainet her 
ef $500, By this erit of error she seeks te reverne the judgment. 

Defendant's sole contention in this oourt ie that the 
information is insufficient to sustain the judgment lnm that it does 
mot state an offense against the Illisois Prohibition Act, in force 
July 1, 1971. We are of the opinion that the contention is 
meritorious. it ie provided in section 3 of said Act (Cahili's 
Stat. 1929, Chop. 45, p. 1124) ae foliows: 

"le person shall om or sfter the date when tois Act goes 
inte effect, sanufacture, seli * * oF posress -~ eg 
liquer except a2 suthorized in thie act. * *. Liquer fer non- 
beverage purpeses and wine for sacramental purposes may be 


marufactured, purchased, sold * * and possessed, but omly ae 
herein provided, and the Attorney General may, upon application, 


ieeue per=its therefor, * **. 
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It will be notiee4 that the infermatien dose aot 
aperepriately sliege that defendant, in the pecuexelow of the 
liquer, “sa net within the exeertions mentianed in the «tatute. 

Im Sekel v. People, TiS Uhl. PAG, 245, it kw eaid: "1% is the 
rule that where an act is wede criminal, with exesptions embraced 
in the enacting clause creating the offense so as to be deserip- 
tive of it, the People must sllege ead prove taat the defendant 
is mot within the exceptions, sc se te show that the orecise orime 
hae been committe?. Where the exeaption is descriptive ef the of- 
fenee it mist te segatived in order to miarge the defendant wita 
the offenses, * * *.“ hie rule has atveral tines bean apslied 
vy our Suprese Court im preseeutiona under said Prohibition Aet. 
Tn Pesole vy, Earugs, 314 Iii. 149, 143, after vealerring to said 
®eetian 3 aad alee aseetien 26 of the Act, 1t is said: “Te menue 
faeture, possess, * * ox furnish iatexziasting Liquer will, if 
wnactheriaed, offend agninet section 3, but if autherized az the 
set prevides these «cts will net viclate thet seeetion. The 
Possersion of liquer, te constitute an offense ander section 4, 
must be with the intent to use it in Violation of the Act. Such 
an inteot is a necensary element of the offenee delined by section 
28, The varicue acts esccified in section 5 may be lawful or un- 
lawful, sence a definite charge casnet be sade under the ast wi th- 
out an ailegetion that the accused person is sot within the exeep- 
tiene contained in the etetute.” (See, also, Peovle ¥. Fate, 316 
Tl. 52, 57; People vy. Lewis, 319 id. 164, 157; People vy, Takeot, 
322 14. 416, 419-20.) 

The exceptions menticosed in section 4 of the Act are 
"Liquor for non-beversge purposes at wine for sneramental pur- 

peees.” And the States’ Attorney here contents that, inxsesuch 





| ee the allegation tn tes infersetion 1s possession of intoxicating 
for beverage purposes, “the allegation, at least inferentially, 
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negatives both excestions," auc, hence, the information is suffi- 
cient. The centention cannot be sustained under authorities in 
this State. in GQumning v, Feople, 1 Lil. 165,171, it de said: 
"It is not persissible, in pleading, te leave a fact necessary to 
be averred to be derived by infuremce from an allegation of a mere 
comelusion of lus, All necessary STacts siculid bo pleaded vith 
Feasonable certainty, « *". in “Likinson v. People, 226 111, 135, 
14001, in diseussing a auction to quash an indictment, it is said: 
“The most that can be said in suppert ef the sufficieney ef the 
indictment is, thet enough can be gathered frow the whole indict- 
ment to sustain the conviction. im an indictment that is net 
sufficient, as it sight be in a bill in chancery or a declaration. 
Im eriuimal pleading the Highest deeree of sortainty is siways 
required." (Gee, aleo, People v. Berman, 516 id. S47, SER). And 
the sufficiency of an indictuent or information may be attacked 
em writ of error. (Kiewangki v, Pecvis, #13 lil. 481, 404; Peopag 


%, Minto, 513 id. 293, 295). 
Por the reasone indicated the jud ment of the Sunicipel 


 @0urt must be reversed, 
RAVERSED. 


Barnes, *. J., and Seanlan, J., coneur. 
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Im ve ESTATE OF VAREOR B. 
GLICK, Deceased. j 
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MARY KAC NOWAGH, Administratrix 
of Estate of Frank i.. Hac Donagh, 
Deceased 


, Claimant and Apvelice, 


APPRAL mous CINCULT COURT 
GY COOK COUNTY. 
va. 
PORERAS THUST & SAVINGS BANK, 
Administrater of Estate ef 


seid Glick, Deceased, 
Defendant and Appeliant. 


ER, JUSTICE GHIDLAY DELIVERED THE GPINION OF THE COURT, 


On June 3, 1927, during his iifetine, Frank Lb. Rage 
Domagh flied a claim in the probate court of Gack county against 
the estate of Vernon 5. Glick, decessed. ‘fe claimed that prier te 
Boveuber 1, 1922, he head advanced to Glick, during the latter's 
Lifetine, monies to the amount of $762.50, and that he was entitied 
te recover the amount, together with legal interest, from Glick’s 
estate. Subsequently BagPonagh died and the adwministratrix of his 
@state was substituted as the claimant. On February 14, 19%, alte 
@ hearing, the probate court allowed the claim for $1,000.75, and 
thereafter the Foreman Trust & Savings Dank, as administrator, per- 
feeted an appeal to the cireuit eourt. Im Deceuber, 1929, there 
Wes a trial de noye in that court before « jury, rewulting in a 
‘Verdict for the clainsst for $1,032.50, and judgnent in that sum 
Was entered against the Dank as adminietrater, The present appeal 
Tollewed. 
. Om the trial it appeared from the testimony of claim- 
ant's Witness, Bartin B. Clark, that im the year 1922 Gliek and 
| Were bend salesmen wid friends; and that on two written 







introduced in evidence as claimant's exhibits 1 and 2, 
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there were the genuine signatures of said Ulick. Exhibit 1 is 
pasted om or attached to the bottom of exhibit 2 belew the signa- 
ture on the latter. Ashibit 1 is om & printed form, headed "3. J, 
Townsend * Co., Stoeks and Sonds, Chicago," is dated July 22, 1992, 
and is signed by Towncend © Oo., above whose signature is the fele 
lowing; vis: “Keceived cf Vernen B. Glick Five Sundrea ($800) 
Arkaneas Yaliey Railway Certificate.* Immediately below the 
signature of Terwneend & Cs. are the words: “hich bend I have 
borrowed from Frank L. MacSonagh"; and below eaid words is the 
signature “Vernon §. Glick.*  Kzhibit 2 is a letter dated Ooteober 
23, 1922, addressed te said kacDonagh, amd signed by Glick, ase 
fellows: “On the lat day of Keveuber in the year 1922, I shall be 
indebted in eash to you for the eum of §762,50,--tiis sum te be 
subject to payment at any tise depending upon your pleasure, plue 
interest, as agreed between us." Ko satisfactory teetinony was 
introduced by defendant showing that the indebtedness ef Glick te 
MaeDonagh, #0 adwitted by the letter ef Setober 25, 1922, had been 
paid. Defendant called only one witness, Joseph Savelson, a cousin 
ef Glick. ie testified te the effeat that Glick was killed about 
Thanksgiving day, 1926; that “*eometiue in the fall of 1925" he 
asked #acDonagh if Glick has borrowed any money from him (aclenagh) ; 
and that the latter replied: “lie doce net owe me any.* On tae 
ether hand Clark teatified that “along about the fall eof 1925* 
he tried to borrow some money from Glick ritheut success; that Glick 
then said that he was low in funds and “owed sacDonagh seme money * * 
about $600 or $700." 

Defendant's counsel centends that the court erred in 
@émitting in evidence claimant's exiibite 1 wid 2. We do mot think 
@s. Exhibit 2 was clearly adwissible. And there was no reversible 
dm admitting the attached exnibit 1, which apparently dis- 





how the wajer portion of the indebtedness, admitted by 
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said exhibit 2, arose. And we think that the werdict and judument 
are sufficiently sustained by the evidence. The ameunt of the 
verdict includes interest on the 3769.54, at the legui rate, from 
Bovenber 1, 1922, te December i, 1929, a period of seven years 

amd one smonta. 

Complaint ia siso sade of certain remarks of claimant's 
attermey during the trial. Om one eecasion he referred tc the 
Claiment as the “wider” cf AseDomagh and on ancther he mentioned 
that the case had previously been tried in the probate court. 
Objectiona te the resarks «ere sustained by the court. We do not 
think that, because of the rewerks, the judzment skeuls be reversed, 
as urged by defendant's cournessi. 

The judgment of the cireuit sourt is affirmed, 

APFIARED, 


Barces, >. J., and Seamlan, J., soncur, 
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TAUST GO.» as conseryater ef — sg 
Jeseph L. Spilky, Imeompetent, } ROM Fer? LOR 
Appellee, } . 
} CRT, COO COURTY, 
ve } 
} 
Bae YONA Life iBSWAMGE COMPARY, i 
% eorporatian, 7; * 


Appellant. 
BS. JUSTECK GRIDLEY CELIVEres THe CPINION CT THE comer. 


im om action ina sevepsit, cemeeneed Februcry 15, 1928, 
amé based upon cefenéant's insurnece policy, there var = trial 
without o jury upon stipulated fects in lecember, 1929, rerevlting 
im « fincing ard judgment ogainst ¢efendemt fer $969.60, The 
preeent spreal follewed. 

Tue poliey was isaued to the ineurec, Jenepr Le ~-pilky, 
ond while it waa in fores he became imanne anc hie father, leaae 
Opilkxy, was appointed conservator. The sriginal plaintiff in the 
Setion was eric lease “pilky at coneervater, but om Coteber 23, 
1929, by agreement and order of court, the Continental National 
Bank & frust Co.» conservator, wns substituted as plaimtiff. Some 
of the provisions of the policy are as fellows: 


“Hew York Life Insurarce “oupeny egrees to pay to 
Ieanc and Yelly “pilky, parcute of tas tpsurcd, chare and 
share alike, Beneficiaries, two thousumd dollars (the face 
ef thls policy) Upon rceocipt ef due proal of the death of 
Joceph L. “pilky, the Insuredg * * 
; Seé@ the compery egreer *e pay te the Imaured one-teath 
($200) of the fnee of this poliey per aunum, é¢urirg the 
Lifetime of the Teeured, if the imevred becomes vhelly art 
pemenentiy disabled ig ™ reeves Shara 
“a in Sce a 
s contrac } made in considernt of the payuent 
in vance of the om of 575.32, the receipt of which is 
_—-sWnereRy acknowledged, constituting the firet premium and main- 
+ taining this Policy to June 22, 1919, omé of « like sum on 
said date and cvery twelve calender months thereafter during 
the life of the Imsureé until premiums for twenty full years 
im -@ll shall have been pag frou the date on which this Policy 
effect. 
This policy takes effect as of Jume 22, 1918, which 
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Gay ic ithe ansiversary of the Policy. If the Ineured be- 
comes vholily and permanently disabled ar age 6O the 
ae of premiums will be a she te 

ti 


ne MABENT DISABILITY BoBCPITS. 
Shenever the Company reeeivee due proof, before default 
im the payment of prfmiuias that the wrec, perere the 
armmiversery of the “olicy on whieh the Inmsured's age at nearest 
Birthday ia G0 yearco and subsequent te tie delivery hereof, nas 
become vhells digabled by becily injury or dieease so that he 
is and eibl be, peccumably, thereby permameatly and cunt inuoualy 
prevented trom ergengzing is any occupation whatsoever for 
remuneration or proeirit, um that such -9r-wge tl has when 
existed fer net lees than aixty Gaye e * &, 

(1) PATVeR OF FR. Commencing vit the Ais Versary 
eof the Pelicy next ausce ding the receipt of such proof, the 
Company will on ¢€«ch amiversery vaive payment ef she premium 
fer th: ensuing iseutance years es ©, 

(2) Lire I8CONE TO Hoban. Gg Pye 
ganiverenry ef the Policy next succeeding the 
ae tae Company will pay ba) imsurea a swe @qUal 6) one- 

of the faee of the “alicy and = like sum on cach 
ammiversery thereafter curing the Lilstige uci comtinved dige 
ability of the Ineured. ** 

3) SMGOWAAY PAGH D0 BILUTY. The Company mey ot any 
time and frox time to ‘time, but aot oftenereébon once « year, 
gdemamd cue peooi of auch continued Cienvility, end upon failure 
te furnish such procf, er if it zppeare that we Insured is no 
longer «Nolly déieabled su oforevaié, no further premiums shall 
be waived nor inceme pcyments made.* 


The declaration, filed on -pril 13, 1928, by Isaac 






Bai ried 









Splilky, concervater, ete., consists of one specis) caunt in whieh 
the policy ite set cut in full. Plaintiff clleges thet sfter tke 
iesuenee of the pelicy he (Insane “pilky), “umtil 1928, paid premiums 
@ach year,as specified and the policy has «% 21) timer been wain- 
tained in full forer,” that “on, to-wit, Januery 1, 192)" (error as 
to year the insured, Joseph 1. “pilky, “beceme imenne, ond hae since 
deen completely and vhelly incapacitated from engnving in any 
Occupation whatsoever for remunerntion or profit;" and thet after 
ganic date he, “by reason of his eid inaanity, wes umable to and did 
Bot notify defendant ef such disability.“ The dealnration concludes 
with the claiz thet plaintiff, as conservetor, is entitle? to re- 
back 211 premiums paid on the policy sinve 1921, unc alro te 





frow defendant $200 & yeer for each year eince 1921, ant also 
at the legal rate on the several smountc-. To the declerctia 
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the compomy filec a plea of the general issue. 

The bill ef exceptions diseleses thet before the trial 
the parties stipulated end agreed in «riting that ao jury triad 
be waived ani that the couse be sudmitted to the court upon the 
following facta: 


(2) The policy was issuct to Joseph i. Spilxy and 
took effeet az of June 32, 19153, at which time Be wane 20 
years of eget. 

{2) “hile the policy was in foree end ‘commencing 
Jemuary 1, 1924," the imeured “beeome wheliy dirsbled by 
bed injury or disess* ce thet he ese end vill be presumably 
thereby permanently ar? ecortisseusly prevertec from engaging 
in any cecupotion vhatsoever for remunecretion or profit, and 
seid disability kas continued thence hitherto amt woe mental 
ineapacity or mental cinenee.* 

(3; That “defenéent ¢€i¢ not know or have notice of 
said Ginability until Ceteber 24, i927, upon which date it 
fer the first time received ¢ooumentary proofs of onid dis- 
ability, fileé ty Iease “pilky, insured's father.* 

fe) That “defendant sppreves seid proefs of disability 
as sufficient ovicence of dieahility ef the imeured under the 
firet paregrapi ef Scetion 2 of the policy, arc, commencing 
with the annivereary of tie — mext sudceeding their 
receipt (vis., June 22, 1923), ard on exch amniverssry of the 
policy thereafter, ¢id peyment of premium, and one 

the acniversery n ezeceeding reeript of such aeuete 
+, Sune 22, 1929), dic pey to the imeured, or to the 
eiff as his legsl represent: tive, » au equal to one- 
of the face amount of the poliey ($200), but 414 ang 
to waive amy premium or te mske eny payment ef 
me fer ony woven prier to the ammiversery of 
eelé poliey fcllcwing receipt ef sais preofe of disability, 
Because of the fact thet defendant received ae notice or 
procef of such disability of the inzuredé pricr te October, 1927." 


In the stipulation it also wee agreed that “the- following 
statements are facts, but their acmiaeibility in evicenee is sub- 
Jeet to the objection of either party »t the trial: 

Ae The original policy. after ite deli » wae in 


the iom of the incurec, or of his father, isaac 
» amd thence hitherto. 
B. Isnce “pilky paid ali the premiums until pay- 
ment thereof eae waived by defendant as hereinbefore stated. 
‘ Cc. Tene Spilky did not reed the policy prior to 


» 1927. 
Im the stipulation it alse «ee agreed that, upon the trial, 


Court shall indicate hie rulinge upon the admissibility in evi- 
as to “A, B anc © by endorsing “admitted” or “not admitted” 






the margin; thet, “if the court finds the iseues in favor of 
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plaintifz, tne amount ef dsamager thereby to be assessed ia the 
gum of £969.65, amd costes" that if the court finde the isoues 
in favor of defendant, coat» shall be agsesuec ageinst plaintiffs; 
thet an apprepriate judgsent be entered om either such finding; 
and thet either party may have the judgment reviewed by appeal or 
writ of errere 

The 524) of crceptions turteer ciscleses thet the 
stipulation ané policy were intreduced in evidences that over 
Gefenéant's attorney's objection the three feets, “A, B and ¢* 
ee above, vere deepeé competent and material and the court marked 
the same “simitted* om the m=rgin of fhe atipulationg thet certain 
Properitions: of law were rubmitted by ech party whieh the court 
Merked either “held” or “rofueecs* and thet ihe court mace the 
fiméine anc entered the Jucgaent o= first cbove mentioned. 

Defendant's properition Ho: =, ebich wea marked “refused,” 
ie to the effect that the provinion in eection 1 of the policy, re- 
Mating to the receipt by the company of proof of Gicability of the 
incurs, “te a conditicn preeedent to the commenaement ef all lia- 
Bility for disnvility veacfite.” Pleintiffte proposition Jo. 1, 
morkes *"hel¢,” fe to the effect that the insures, by reason of his 
imennity from Jonnary 1, 1924, eas “exeused from giving notice,” 
reunites by the poliey, of the dignvility ensuing from eveh 
imsenity. Pisintiff's propesitions, See. * arf 3, cack warked 
" * are to the effect that plaintiff in eatitiec to reeover 
tenéing the fact that he failed te give netice of his 
and that the netige thereof, given by hia frther, sane 
» Within a reesenable tino after the Intter “dincovered” that 
imsured agnine’ diccbility of the ineured, “ene & 









eoupliance with the texms of ovié poliny-* 
Under the grovisions of e114 weetion 1 of the poling, 
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as abecve cet forth, we think it elesr that until the company ree 
ecived “due proot” of imsureé's Gisability, eccazioned vy bodily 
injury or diseave, i¢ was not required to ceive the payment of any 
premise and was aot Liable te pay any ciesbility beaefite at the 
times ane for the amounts specified. @ regard the reesips by it 
ef cuch proof ae « comdition precedent to ite deine required to 
waive payment cf sny premiwse, ame to itw Lisbility te pay any 
@feebility benefits. (Feder v. Hidiane So ouplty Coe, 316 Ili. 552, 
B53; Sullaghcr Ve suerioss ~iiianee tinge “ge, Bi idle sppe 4765 
4793 smerican Home Ulrehe ve -gyeres, LS? ilie opp. 595, 595.) 


Upgom the trial plainiised comtencec, im view of the 
stipuletce facts as abuve, that the compomy ahkenla make ro imburse- 
Ment ef suehk paic premiums smi «heulc siee pey the ficebility 
Denefits for said pries yeare, for the resem thet the insured, 
belies insauc, Yau “exeuced” from furnishing provfe of euch ¢isabllity 
QS required by the policye ‘1% ic apparent from the trisi court's 
Suliags om the propocitions of law as above wxentioened, and from ites 
finding and Juignent, that it agrees with plaintiff's vomtentions. 
We are of the opinion that, ander the provisions of the peliay and 
the awidleputed facts, these contentions (clne aunged here) are not 
im accord with the cenersal current of tne *eiviony in thia om 
ether Sietou- 
| in @ note in 15 “eerieen Low Seperte, page S16, the eriter 
states: "The gele appeare te be well settles thot ineanity er 
Ameapacitating sickness of the inoured, beonuce of which he fails 
e pays when Gus, a premiuae of Acceoament om an insuranee policy, 









wet exeusc auch feilure se no te prevent « forfeiture, tere 
or suepension of bio rights, whore the poltey * * exprenely 


for such forfeiture, termination or suspension im the 
ef non-payment.” Under this statement sre cited many casts, 
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sneng whieh are Grand Locge ete. t+ Jesze, 5 Ill. Appe 10M, and 


Semsiver v+ Peehected Name Cirele, 146 ‘lie ip 57%. In the 
Zegse case (p- 109) it is held im substance thet insanity furnishes 


wo exeuse fur the nonpayment by the imoured of an asseoument im o 
benefit eoclety- im the Sencibex cave (ye 530) 1b io said: “ Tmoendty 
deen met relieve the imsured fram any chligstion imposed by the 
terms of His inevranes cartificats, «ith txr ecle exception of 
personal attendance in eouplying with requicite conditions, thet 

Bey be deme by another for big.” Im foek v. Medere soodmen, 6) 

Tile ‘pps S97, G62, it is decided thet, where there ig me cloin 

thet the imeuret Incked power or mental capacity te enter into 

the cortrect, or thet it iu imvediec for any reveem, "hie cubse- 
quemt morte) froupaetity couke net relieve him from 4 complhinnee 

with ite regelriieons wmy pore then im cuy ether form of oombract.* 
In Bnnecos vs Borvtiresters Pet. jiffy Jie. (o+s S20 thie Appr LB, Be 
Zl, it do Beld ir stbetunee tht dhe vale of atriet soustruction 

ef om imeuramec polloy sgodnes the inearer ecomet eperste to mallify 
the cleer uni specific previston a? an “aprecment supslementary* 

te a Life policy, “aiah pravidot fer the ssiver of premiums during 
the period of total diesvilisy af the imeurcd Gpom tne Curaiching te 
the itneurver of proof sotisf stery 3° 1% of wuch discsality and the 
OBiteble eadoresment thevenf by the teeurer om tye sere ment. In 
Soereva, Berm. ¥« Sax Fork Life Inge So+, 295 Pee “t+ DIS, ene policy 
Contained somewhat sicile: provivigus te saoce in the ume Here 
dmvolves, and it ie Keié in substance th: the farnichiag of preef 
Satisfactory to tae company of the insurec’s disability 1s a condition 
Preesions to a snivar of premiuas, wad thet, wheres the inaureo DeH 
@aaee wholly dieabied by Lasanity and sithout giving aosizve of ewok 


sy aoatinues te poy tne premiums for several years until hig 
hig personal representative cumnot recover back from the 







the amount of the premiuas so poids The Pennsylvania coart 
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in ite opivder refeve to the concer, si euppertigg ite eemelusiona, 


of Ebitevisc v- Forth omertene tye. Imes Cos, TO Fe Ye ER, ond 
Her “ralene Feb. Life Imge Oo, ve Erysp}ée, St? «In. SOF (2126 te, 
Repe 292), aed further ovys bppe 8t2-3)2 


“The requirement ef metice of the die-B( lity wifare 

She company octed was & salutary one. it emvbled tho 
te invertigate before wetvies payment of the premiwme emt 
guaret 4% aguimst aelingerera eae freumfc. “e ore net here 
eomecermed vith the lapeime of the pelicys 1¢ «se ta full 
foree vhen ceuith one wid the imnvured's benetictery fe new 
reertving the cmap vhich the policy previverse Vint ls being 
tries tn te resever back «he prowiwear peld withowt Saving 
¢ivern the company eprertmmity te lesk ints the extier «hile 
tte imemret wee alive se to thethor bis actual ¢lenbiRity 
Ses eure an te eat the compory te watve theatre payment. © © 

re we are net ph ae with tae lapeing ef a pulicy becamse 
the premiwa wie sot paid su 2 reewht of imeortty «ith 2 ¢lee 
avility elemee im affect, but wlth ox exdenwar to. teke bnok 
the premiere poid where tee inoered bat met met the reonivee 
mente of the contrect.” 


fac comelmetion de Siet the “aperier cenrt cosrittica an 
GTror Of Yaw im entering the gucguemt appealed from ageinet the 
Gefentent coepeny, enc thet it meet he reversed. Tercoseh ow the 
eowee war tried wibhoat a fary, exd upox et ipelated facte, the 
Cause will not be remanded. 
JUIGESTS ES SVARELT PD. 


Barnes, ¥. Jey ati Seunlan, J., comvure 
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GeORGK YLOMEE, 


Appellee, 
APPEAL FAO SUPE 


COUNT, COOK COUNTY. 


Ve 
JULIVUe LIED! and 


CLARAMCE LIADER, 
\ppelliants. 


ME. JUSTICE GRIDLEY DELIVERS) THE OPINION OF THE cout, 


By this appesl defendants secko to reverse a judgment 
for $3000 rendered agninat them on Zovember 23, 1929, following 
the verdict of a jury, im an action for demages for malicious 
prosecution. 

Im plaintiff's declaration, filed March 12, 1928, and 
to which defendants filed a pica of net guilty, the averments 
are in substance that om October 5, 1927, defendants appeared 
before one of the judges of the municipsl court of Chieago and, 
"faleely ané melicioucly, sud without any ressenable or probable 
Cause,” charged pleintiif with having vurglarised their garage of 
ome electric drill and ome acetylene torch of the value of $855 
that upon a warrant issued he eas arrested and imprisoned for about 
24 hours} that on October 26, 1927, efter a henring on the complaint, 
the court helé hém to the gremd jury; thet subsequently the grand 
Jury returned a “no bill” and he wos fully acquitted of the supposed 
‘(Offense and the proceedings were terminates) anc that by reson of 
sate happenings he has been greatly injured in his credit, reputation, 






The evidence disclosed the folleving facts in substance: 
June 1, 1927, defendants Julius Lieder ami Clarence Lieder, 
‘and som, purchased a garage, located on the northwest corner 
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of Oakley Goulevare and Divisicn street, vVhicage, and known as the 
Gakley Moter Sales Garage. Thereafter Clarenee Lieder managed the 
business. “hen the purchsce was made five employes in the garage 
were retaimec, including plaintiff and ome John Repta, as mechanics. 
Early in September, 1927, fault was founc with certain work performed 
by plaintiff and about the emt of the month he vas Cischurged. (mn 
Sunday morning, October 2nd, about 3:50 eSeloek, Clarence Lieder and 
Rapta discovereé that an electric crill and an acetylene torch were 
Missing from the repair shop of the garage- Selieving that the 
articles had been stolen Lieder telephoned a police station. Later 

im the morning = police detective, Louis ‘rank, sccompamied by another 
police officer, onme to the gerage ami further investigations were made. 
Prank called all employes tepether amé questioned them in the presence 
of Lieder. Repta exid thet chertly before plaintiff left defendante’ 
‘employ he proposed to him (Repta) that they stenl the drill one torch, 
that he (Repta) refused the prepesition. Arthur Berger, another 












© employed by defendants at the time, told Yremk ant Lieder that 
had seen the drill am torch in the shop late om the preceding night. 
imvestigstions then wade disclosed thet there was no evidence 

*® foretble entry into the garage but tht one fawiliar with the 

inge could have entered through one of the entrances by separating 
@oors and putting his hand through the opening and raising the latch. 
| morming plaintiff called at the garage and had a dispute 
Lieder over wages: for certain overtime work whieh he 

to be due him. Om Yednesday morning, October Sth, Prank, 
Getective, accompanied by plaintif’, came to the garage 

the presence of plaintiff, Berger and Clarence Lieder, asked 

te repeat what he had said on Sunday morning in reference to 

he had hed with plaintiff, and thereupon Nepta 
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repeated the statement that plaimtiff had suggested to him that 
they (Repta and plaintiff) steal the drill and torch, amd thereupon 
plaintiff eaid thet he had made that proposition to Kepta, but he 
denied thet he (plaintiff) hed taken or stolen either the drill or 
the torch. ‘Thereupon, at Frank's suggeetion, Clarence Lieder went 
te the police station amd signed and swore to the complaint, men- 
tioned in plaimtiff's declaration. Under the worrent then isoued 
Plaintiff was arrested end held im custody until the following 
afternoon (October 6th) when he was releaved on bail. Om the trial 
of the criminal suit Clarence Lieder, Frank, Berger and Kepta testi- 
fied fer the People and plaintiff was a witness in his own behalf. 
The municipal court held plaintiff to the grané jury. Om December 
39 1927, as appears from a record of the Criminal Court of Cook 
county, certified to by the clerk of that court and introduced in 
evidence by plaintiff, the grand jury returned a “ne bill” im said 
criminal esse and plaintiff wos released and the cave was terminated. 
The main contention of defendants’ counsel is thet the 
verdict and judgment in the present action are manifestly aguinst 
the weight of the evidence on the essential question whether defendant 
had ony resnonable or probable cause for believing thet plaintiff had 
Committed the offense ac charged, and for instituting and prosecuting 
the prececdings ageinmst him. “¢ think that the contention is 
meritorious. In MePjrey y+ Catholic Press Cor,» 254 i1le 200, 295, 
it is eeid: “Two facts are essential to sustain an action for 
Malicious prosecution: First, milices and second, want of prebshle 
Cause." Im the some cave it is also snid (pe 294)1 “The existence 
of malice did not tend to prove = want of probable cause, for although 
mice may be inferre? from ws want of probable couse, the absence of 
Probable osuse cannot be inferved from malice.” Im Harpham ve Thitney, 
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77 Ile SS_ 4%, it ia anids “Prebable cause ie defined as such 

m state of facts, in the mind of the prosecutor, as wowld lead a 
man of ordinary coution and prudence to believe, or entertain an 
hemest amd olreng suspicion, that the person tw cuilty. * * It 
Gees not depend on the actual state of the ouse is poimt ef faet, 
but upon the honest and reasonable belicf of tre party comuencing 
the proascution.* (See, alec, Gleng vs Wowrenge, 280 lle SAL, 887.) 
Im Andersyn vs Friemd, 85 Tlie LISS, 186, it is BELG Y "Prosecuting 
witnesses must be protected where tauey act im good faith on facts 
amé cirounstencers which are much ac to induce & belief of suilt 

im the mind of « re-nomable persone Thic has ever deen the rule 
of the iaw.e The ieeuc, then, for the jury to try is not the 
wuilbs of the plaintiff. [ff the defendant acted in goose faith on 
evidence, whether tras or folee, which is suffieliont to ereate a 
Feeseneble Selief that the aceused wan guilty of the offenses 

he is protected, 

Ye are of the opinion that the evidenee in the present 
onee (ae adore outlines) diseloses thet defendants had resvonable 
and probable exuse for believing thot plainticf wae guilty of the 
charge made agaimet him, ami thet, andor the rules enunciated in 
the cnses above mentioned, the judgment appealed from cannes stand. 

It is unnecessary for use toe consider the other grounée 
for reversel of the judgment, an urged, Vises claimed ervers in 
the court's rulinge om the admissibility of certain offered testimony, 
ond iv the giving of certain instructions offered by plaintiff. 

The judgment is reversed and the cause remanded. 

REVERSED ABD REMAND) « 
Barnes, 7. Je» and “ennlan, Je» conoure 
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Mee JUSTICE GRISLSY BULIVEHAD THE OFIKION OF THE Cot. 


Om Jamary 11, 1929, pleinti’! commwneed o 4th clace 
ection in contract agaimet defendant ta recover back the coum of 
$500, paid vy him im part payment for three refrigeraters, or 
Machines, under so vrittes comtrect or order detec uguaet <1, 1028. 
He based hie action upon cefencont's breach, ae claimed,, of its 
_ implice warrenty that the machines were reesemably fit for the 
purpese intencec. There wes « trial without « jury, resulting 
im a finding in plaintiff's faver and azsescing his damages at 
$500. Judgment om the ‘inding wae entered ageinet defendant on 
Sevember 2, 192%, ant the present «appeal folliawedé. 

The comtract, signec by the parties in Chicsge om the day 
of ite date, is headed “Kelvinator rder." By it defendant agrees 
‘te well to plaintiff, the purecheser, and install in his three-flat 
Duilding at Ho. 7822 Kingston avenue, Vhicsge, three “Kelvinator 
‘Motele, Bo. L-5 &* at the price of 4486, to be paid om September 20, 
7 The contract further provides that, “until the purchase price 
paid in full, the merchandise, and additions or substitutions 
| ehell be and will remain the scller's propertys” tnat the 
ie met to remove the merchandise from said eddrews without 








Tee we emitarte eritten consents and thet im ense ef the 
© default im any of his obligations, or if the seller 
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éeemes the merchandise in danger of misuse or confisention, the 
emtire amount shall secome tumeciately due ont payable, and the 
seller may, without notice and without process, take posscenion 
ef sald merchendise, and all payments mace by the purchaser "are 
to be deemed ami comeicered ac having bewn mace for the use of, 
end Liguidated damages on, sic merehandice, and shall be retained 
by the eelier, and the seller may re-sell said merehandise se re- 
taken at public or private alc.” There is aloo the following 


provision: 


"Ii amy replecements are necessary becnune of Gufects 
in uistmenenie ene materials of Lelvinator and Miser units 
menmufectured by Se¢lvinater pag po a they will be made free 
of charge, fo Ge be ictroit, Kichigan, for ty 


Service secoumedations will be furmiched by weliar «it at 
cont both frem date of instaliation. Un- 


authorised chance the use ef seid anits, or dcoviation from 
their pusltenee refrigersting capacity, autem-ticelly cancels 
thie worrenty.* 


Im plaintiff's statement of seat /abtinnne ix subsatanee 
that after the contract wae cigneé the threy Telvinatore were 
fmetelied in bis buildings that theresfter he paid to defendant 
$500 om account; that thereafter, Besense of *hotr faulty cen~ 
etruction, ‘odors of sulphur dioxide ga» eseaped, which proved 
& memace to the life and hewlth of the tenants occupying the 
apartments in which tre Kolvinaters were inetelleds” thet there- 
after defendant mace various unsuccessful attempts te repedy thems 
thet thereafter, on or about “ecember 10, 1906, cofemiant took 
Pesvession of them and remeve’ them from plaintiff's premiecss and 
that defendant, although often requested, bx» refused So returns 
‘te plaintiff’ anid $30). 

‘ In sofentem*s amended affidnvit of serits 1% sémittec 
tne inatalletion e's ‘ee the payment by plaintif’ of (300 


account em its acceptence of the money om or ubout Cctober 2, 
and thot oumerous complsints of ecceping gas, sfiter installation, 













whe susitoos tage te acnele %@ Tegted mk sainmatos om 
edt wee ,rideray bee wah cdvtad ome catee as 4 Late ‘rorome 9 : ; 
iekve vewcn Baie F neo ONE Suosare feu askion oieds kw un 2 
wza” tonmdotin odd Yd shes etaompey Sha ban +n Easel ant | 
oO @an ef2 40% ra a teed grivad aa bers shame natn somone | 
aeukator od kata one soak dmodt o wm ebay ome noneueh 8: maarpak : | 
+or 8 sukbuatiotow Bus Lioe~nt yur tetioe wit wm erry 


Be a 
hea 


pakweie® eff cele of oxett “satan sdaetng te es: ‘as 


wie S 


















‘edoeteb te vewaood teceeoan oto a dermis ue ie a 
onsen qa bt eae 20 eLabote soles ia 





¥ ¥ teliee | Sutebaast ‘og Siie sank 

-W «soitsiizedeni Ys etak mesh dood gage 
oxi moliaiess 26 yediaw bhea Ye can oft 
at anos ee sBesomgao abs 


- Omas adoe ‘et bageio\ateas te maaensats aetetminte at 
wien suodembyied oncatt ott Semple naw sraxtans. erly oy 
gacbaster ot hhaq ad ree doorsds Sarid Asaa atto’ nit oak taba 
~age } eee theatt to outtoved raedtbawtedy amit Beer 9 


ean ai on 


oe ae 


wid pAb ewines odoracend oats vs HORnd aus wud pear ‘ Ries 
nF heal oe a 
raat ‘nate s) Sek keane al eiabaateten aa wel is ma 


fied Yuin ene oh sBaTS ‘ett xodmrow* jwade “0 jaa : 
ue joockaveq o *tbeut ake more’ ants Soll a 4 eli. alg a 
fwsss 69 woawor and sbotaea por wed 0 agwad ka aha wtoe a 
| oes ten viene i 3 


ee ee 
eT HM of Pe 







om 9 
yee 





ose 


were received from plaimtifr and his tenants. It alleged im saub- 
atamee thet ot different times it imepected the refrigerators and 
made adjuvimente, repnizre or substitutions thoretos thet finally 
and prior to Secember 10, 19296, oli were properly installed and 
properly ‘umctionings that plaintifr refused to pay after deannd 
the balance of (180, cue om the contract price, ant thereby beenme 
in Gefuults shes cefendant thereupon elected te take possescion ef 
the refrigerators, and on December 10, 1928, 444 so, and removed 
them from plaintiff's preminess thet thereby the $300 previously 
paid by pluintif® seceme forfedituc se Licuitcted damages wader the 
provisions of the contract: anc that ¢efemiont is nat indebted te 
Plaintiffs any sua. 

Om the triei, piainiif?, sho oemed the flat bulleimg and 
Whe occupied the firot fleer «partment where one of the refrigeraters 
Wee inmetalled, gave textimony, and Kerk &. Morrisey and lierry D.Gana, 
tenants on the sewond ond third floors, respectively, and on which 
floors the other refrigerators were imetaliet, alee teotified for 
Plaintiff. Om defendant's behalf A. + Anderson, ite offiee manager, 
Seotified, as did three of ite corvice and repair men, Paasett, Munson 
end Le Ge Andervon. Defendant sleo cwlied se an oxpert witnean,s hele 
Bheresch, & professor of chemietry, whe toatified os to the qualities 
Of ewiphur <lexiée caw ant the probable effects upon occupants of 
feume where cueh gos is escaping in varying quantities from containeras 

The evidenee is conflicting ae to the d»te when the 
Pefrigeraters were instalied and put in operation but it appears 
from a prepondcrance of the evidence that they were firnt installed 
4m pantries of the three flats about the last of sugust, 1928. "sin- 
ASE 444 not ueke any payment on his contract until October 2, 1929, 












he sent « check to defenédemt for $300 on account. This cheek 
: cashed by ¢<fendent and if did not then raice amy 
that the entire $430 wae not paid, although the contract 
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previded that thet emtire aw: «should se paic by September 2th. 

Im @ letter enclosing the check pleintitf ereis in parts “I would 

pay the belanee were it not fer ome of your mochines not working 
properly. ‘There appesre to be = knoek ip the pump at times, and 

my tenant vomplaine of an ctor coming from the frocacr which destroys 
the food. Your repair wan has been out trying to adjust same, ané 
states that it happens now ani then tuet yeur hanes can’t work right, 
and you are obliged to replace theme * * (if she matter clesyy up 
within the mext 50 deys, i vill remit the boalanwe.” Piadatift teatified 
im substence tint after he Mad paid the $300 he had “plenty ef trouble 
with the machines;” thet Justi after -ebober Qui, the tenants on the 
third floor (Gens) complained, and he (yinimtict) aveertained that 

the mehine there “wan not freesing preoperly;" that shortly thereafter 
®& repelr man gam and claimed thit he had put it in proper orders that 
® few days ister Sons complained again and, ugon further tovestigation, 
Plainsiffé noticed an o¢or, like She ameli of walyhur, coming from the 
Dons that a repair wan again com: oa¢ aude further repaire, but stil 
the machime did not work satigfsctorily; thet reyaiy wea made repairs 
five or etx tives oni finally romavec the tuirée fleer machine and put 
im another one in November, but 1t tuerenfter o% times “Leaked anes” 
that plaintiff reecived compleinte from the second floor tenant, 
Merricey, shout the middhe ef “orenber: that upem inveotigntton plaintirr 
found thot “sulphur dioxide gas ©» secapingg*that © repair men of 
defondant come and nic vepaira on (ifferent eeensious Yat thet the 
Srouble wes aot remedied; thot the ‘iret trowsle plaintiff hed with 
“the machiae in his ova flat "1s about the micdle of November) that it 
Rot frseniag rights" thet reprir wen of deleudent come several 






b bat the treable «ae sot remedied) thet shout the middle of 
ber he received « demand from cofentant for payment of the 
Gue} thot he replied by letter that the mchines vere not 
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yet working satisf.ctorilys that further complaints were mode gy 

hic temante; that on November 24, 1928, he wrote to defendant saying 
im parts “After a fair trial of your refrigeraters * *, 1 fimd they 
ere of faulty construction, dangerous te health, and therefere will 
request you to take them back, ami to return to me the 2500 advaneed 
te yeug” that further correspondenee and telephome convers«tions were 
Rad But defendant refused to take them backg amd that on December 10, 
1926, ¢efendant's mon came and tock away all three machines. 

The testimony of the vituessea, Game and Morrisey, corrobe- 
rated that ef plaintiff in casential particulars. Gans testified that 
he first had trouble with the muchine in his aportment about «a week 
after installation, im that it wae not frecaing preperly and spoiled 
the foods that after defendant's men head made repairs it worked all 
right for a few days but afterwards “sulphur diexide fumes" eneapeds 
that further repairs were made without success and defendant's men 
removed the mechine ani installed another ones that it worked all 
right fer a few days ané thon the odor of cscaping gow egeaim became 
noticeable and finally he (Ganz) detached it, ceased to une it, and 
put it outcoores on the back porch. Gams further testified that “when 
ome omelle sulphur diexide goo it creates « choking feeling ond makes 
@me want te get away from it anc out of the house." Pnovet defendant's 
witness and one of its repair mon, teutified that on November 6,1924,in 
emewer to a trouble enll, he went te seid third floor spartment and 
found the Kelvinator on the buck porch, and “leaking gas." The testimoy 
of ¢efendemt's other repair men was to the effect that trouble develope 
im all three machines, that mumerous and necessary repsire were mace on 
them from time to time, but thei fimelly, Before defendant removed the 
@achines, 211 were working properly except the one om the third fleor 
which had been discamected by the tenant. Kharacech, defendant's expert 
Witness, testified on cros:-exnmination th t “ovulphur dioxide gas wild 
‘RG. amy person if he stays long enough im «© oufficiont smount of the 
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gag" that its oder “would avaken a sleeping pereomg*® that “ir 
gat cresped, se 18 @i¢ froz thr Felvinatser om the thire leer, - 
tn thir esee imte = reenm cf 122 cubie fect eir opace, - amd the 
Soor of the room tae cleced, amt a peveon wolked inte the rsam, 
the gas *vowld strike bim richt straight in the face?” that "Af he 
imeisted om goime imte the room and @oryvying oot meme operations 
aré inhaled a lergs sualtity se probably cauld oct stoke” ond that 
"if a child wolkeé in there, om the gor woe ctreme ereurh, it 
probably would make hiw vomit.” As Us neersom, ¢eferdent's effiee 
eomeger, tectified thet be senvereed whth plaintiff several times 
over the telephone about Secember 6th and Tths thet he demanded paye 
ment cf the beleres due om the covtrnet, but pleintiy?f refused. and 
onié thet “He ¢idn'? vent the refrigeratere any more, and that 
@efendant ehoulé come erd tuke them sut;s* that he (the witness) replied 
thet defenéer’ weld rot fe thin, and thet, if plaimtify cid not 
Suemec¢ieately pay said belenee, cefendant sould “tnke them out 
ececréing te the sontrects* thet pleintiify cemanded the return 
ef the $500 which be bed poit, and thet the +itmess told plaintife 
te see defendant’ > lewyer; that thorenfter, uader the witmeas’ orders, 
feferérat’s aea called «* the oudldime and took away 411 three anchiness 
Ome thet they aro ner in defendant's pogsene ton. 
Defendent's counsel here contents im substance that the 
Timdimg ant Sudgment are menifecily ageimet the weight of the 
@vidence sm ageinst the lew. Counsel argues thet plaintife did 
Rot make any atSemnt to reccind hie contract for the purchave of 
the oichines until sdout Yovember 24, 1928, which wae long after 
® Feasonable time for a trial or test of them hoc clapeeds, nor 
 @44 Ko then pronerly terfer them ho defendant. fter coneldering % 
eative ovitenes, the contract between the parties, certain 
of? tke Maifors Sales Aet of Tliinoin and certain lllineis 
» Wo eannet agrec vith counsel's» contention or arguments 
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In section 15 of said Uniform gales Act (Cahill's State, 1029, 
Chap. Liles pe 2302) it is provided in part: 


*subject to the provisions of thie et, * * there 
is mo implied wsrrenty or comdition as to the quality er 
fitness for any particular purpose of goody supplied under 
a contract te sell or » sale, except as follows: 


(1) "here the buyer, expressly or by impliestion, 
makes known to the eeller the particular purpewe for whieh 
the goode are required, and it appears thet the buyer relies 
om the etller's skill or jucgwent (whether he be the grower 
or manufceturer or not), there is an implied warranty that 
the goods shall be reasonably fit for such purpose. * * 


(6) Am express warranty or condition dees not negative 
& warranty or condition implied ander this Ast wnless incen- 
sistent therewith." 


Im section 69 of aiid ct (Cahill's« State, 1929, pe 


2508) it is provideé in part: 


*(1) Where thore is a breach of werranty by the 
seller, the buyer may, at this clection - 

(a) Accept or keep the goods and act up against 
the seller the bresch of mrranty by way of reeoupment in 
éiminution or extinction of the price. * * 

4) Rescind the contract to sell or the enle and 
refuse to receive the goods, or, if the goods have already 
been reecived, return them, or offer to ees ee to the 
seller and recover the price or ony part thereef which has 
Deen paide * * 

(3) here the goede have been delivered to the 
buyer, he comet reacing the ele if he kmew of the breach 
of wsrrenty when he accepte: the goods, or if he faile te 
notify the erller ressonable time of the election 
to reseind, or if eile te return or offer to return the 
goods to the seller in substantixlly as good condition as 
they were in at the time the property woe trameferred to the 


Duyer. * * 
(4) “here the buyer is entitled to rescind the sale 


and elects to do so, the buycr shall cease to be liable for 
the price upon returning or offering to return the goods. If 
the price or any part thereof has already beon paidsy the seller 
shall be liable te repay so much thereof as hae been paid, 
comeurrently with the return of the goodeas 

in exchange for re o 
price. 


The facts of the present onse are somewhat similar to 

‘hose in Connor v- Borland-Orannis o-+, 294 Ill. 58+ The opinion 
im that case discloses the following facts: The plaintiff con- 
trected with the defendant for the delivery to her of a certain 

| @leetrie automobile at the price of $5100, and $50 we paid om the 


f the contract, and it was agreed that the balance was to 






Pn ee a a ee, ES Pal 
= a 








f “noo ‘hbtotate os” tudes’ sniwester we 







sues se Sag? wt Shab) $24 sole’ axotial bine ie a s " 
sate we Debtrenq ok ok {anne “@ , vs 3 


‘exeas He) ites gif: % emoheivecg aie at doegdas® | 
te wtiteey ot of a» taldlimos to Ydansaer badlgat coat 
vebaw Auitgase abeog te eneqieg. aw tiene wot aa 

taweliel as Ada ot cele 4 to Live oF teovds 


pHolenndiant wt ae eLwesrges yrowmd salt rect (4) > 
Koide wet asoguwg emiveliveg wit toifes, ota o¢ noo 

. golfer soywd afd Sond etageua 34 Row ghoadepet eta od 
| Seog wis af of tesidedw) commana a) Lfide. a vohivx ta 
dead yinartaw beifoes ww ei overt Soe = Terese seaman ‘ 

© * seooguay atte co 222 yldenesees od Liwdy oboe me” 


evhd agen fon noah seigiiaos we YinureaY eeergad oA ie Gh. 
-movel waolny a6). «iid s9baR so Mok Sitaoe wo Sig a 
a Ps * deedute 


oh AO8OL oats a t1hded) #0) bles to 2 mokcoay rae 
tieeg a hobs ww, as a 


ade eM Wnarees Re Aonwrd # oh orate ovat ( 2)" 
: Mish inade azide = ta eT pais 
on des pF sony wld ve agepes — 
Sammars be gow ae Une nae to sensed afd 
| aultg ome Be pony rer pn 0 nts 
fee ohow wt? «co Line @8 ddatioos wit aeheaet ay . 
pie owed ite ne be a%o 4 whe ne 
| tea eyes: Tho xe Rs 9s neethonin an Pe 
pial bd ti ae co i) Prony oe weyenes: ek ed ae 
Py ’ : 
id 08 beneri fel seed ovedt eb ots om G6) Sade 
honed ede Yo woud of Ut al nad hat a orage  (e nal at 
' @f eitas vf ¥2 ve qehenn oa bya ent peal Qeawes ew hee 
‘pokseele als to . | teifes off YRisem — 
edt meds of aeTle sa muwi et 4 é i Th WO @ t Ra 
eo mobdhbave beor aa * shtnad geen ‘a swklow en4 of. : 
en? Of boure'temmi?d as w Tee ae ose mls oad’ da at? Recah yaaa 


| olan 460 Retones of botsiteo of coud esta ove ,. 
TO! vldeil oi 2s sanev ftlaste vowed oft qos’ — ad ntpase 4 
Bi .whoey wid auton od tetto we “wae oe i? ae 
wulien oft @hiiog cond ypaerke aad You Stag pte oad 
| goed ead: wn heseedd comm oo Yagux of sod Mad C 
thbenct 1) sebeog, ote we wurde ou dake hte 
as. LOR paeeetnis me § wee 


i * NN A rm 































a | 
eget yp 
eee, tae, 









of aatiabe Sederaes win sae mma at: Qe. osteo 


wd no btmy vow 000 oe yOKBD Ye ae a 


Pe eomales wd dant apes 5 a at tf aed ae: 


tha et © , en ie Bras mi) 


be paid by the delivery to defendemt of smother electric eai at 
$1200, $200 im eash and the balance by notes. The automobile was 

to remain the property of defencent umtil fully paid for. The 

seller (cefendant) made certain giaranties aguinst defective material 
and workmanship for tyvelve months. The car was delivered in June, 
1913, and plaintiff paid the $20 cash amd’ gave notes, coming due 
every thirty days, secured by chattel mortgage. Though plaintiff 
Claimed that the ear waa not scoerding to contract, she nevertheless 
made payments until October 9, i914, when she guve her eheck for 
$204, on whieh she endorsed that the payment was made under pro- 
test, om condition thot defendant should furnish her with a oar 

ae contracted and subject to her approval. The check was immediately 
returne¢, and the car way taken by defendunt under the chattel 
mortgage and #614 on October 2Bth. Plaintiff? commenced suit in the 
Superior court of Cook county and, after verdict, reeovered a 
juégeent ageinst defeniant for $1850, ~ the amount ehe had paid on 
the purchase price of the cars On writ of error the appellate court 
reversed the judgrent and remanded the causes - holding that plain- 
tiff, by her conduct in retsining and gontinuing to use the ear and 
by her payment of the notes sreuret by the mortgage ae they fell 
due, weived her right to rescind the sale. nm motion of defendant 
in the appellate court, that portion of the court's order remand ing 
the cause was stricken cut and fine) judgment was entered against 
Plaintiff and she was allowed o writ of gertioraris m the hearing 
Before the Supreme Court the appellate court's judgment wae revereed 
and the superior court's judgment wae affirmed. It further appears 
from the opinton ef the Supreme Court (p. 61) that “the question 
which the result of the suit depended +o» whether the plaintiff 
a right to rescind the salej” that the evidence introduced om 







iff's behalf showed thet she wee a dooter and used the car 
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im her practiee, that the oar wos not im aecordance with tie 
contract amd was defective in certain particulars in material 
and workmanship, thet she hac couatant trouble with it, that 
she had it at Getenasni*s service etniien on four cecasions, and 
that she wae at all times veady to pay for it if it wee fixed ag 
it ought to bes and that “she woe led to koop the car as long 
as ehe Gic in the expectation and belief that the defrete would 
be remedied.” In affirming the judgment of the euperior court 
im her favor the Cupreme Court ontd (yp. 62-63), (italies cure)s 


"it ia wm rule of iaw th:t if « purchaser desires te 
rescind « contract of sale and return the article purchased 
ne must offer it back as soem se he dinoovers the breach 
or after he has Kad a reasonable time for examination, and 
he wenives the right to rescind by continuing te use the 
artiele for « lenger time than is resonable for «a trial 
and muct have recourse to hic setion far damages in « cuit 
for a breach of warranty or ac a defense to w suit for the 
contract price. * * The alleged dufecta in thie ear which 
the evidenee for the plisintiff tended te prove 
we by the plaintiff. fhe question whether 
re the cnr longer than vas revsonsbly necessary 
éepended uper oll the facts om eircumetemece In evidences 
* * The Jaw fixes no time fur the return of an »rtiele under 
such cencitionns, and it was fr for te deci 
from the evidence whether the retention o Gar, # was 
returned sacveral timer to the service atation and repaired et 
ether times, was for more than a resvonable time for plaintiff 
to decide shether she would keep the cor or mote “weh @ 
question could only be one of lnw for a court if the cireu- 
etenecs were curh thet eli re sonable minds woulé agree thet the 
Gur was retained uncer suoh conditions that there would be a 
waiver of the right to rescind, ant surcly that was net the case 
here. * * The length of time the plaintilf kept the cmt, un- 
explained, would furnish very strong ground for the belief that 
the elleged defects were not substantiel oy th t she had con- 
Gludeé to keep the onr even if it was not mce to conform te 
the contract, but all the circumstances ond everything which 
tended to show a re nonable belief on her part that the defects 
would be remedied were to be taken inte acosunt. ‘The appeiiate 
court erred in holding, os a matter of law, that the plaintiff 
had waived her right to rescind the sale.* 


Ve think thet the sbovre hol¢inge and ¢ ecision of our 
Supreme Court are particularly applicable to the facts of the 
-« PRenent case, thet it wan for the municipal court sitting in 
" Place of a jury to determine from all the evidence the question 













Plaintifr® elected within a ressonable time te reecind 
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his contract of purchase of she refrigereting suchines in quee- 
tion, and that the court's finding and judgment sheuld not be 
dicturded. it is apparent from all the facets and circumstances 
im evicemee im tee present ease that plaintiff's delay in making 
hia election to reselud the contract was due to a ronsonable 
expectation ami Belief om hia part that cefrodent sould and would 


vemedy the Gefects in tae mochines, whieh it din mot doe (lee, 
elec, Jovrauee >» Deprbory Power Voe, 255 idle Sb¢, SOL; Burke 


V+ Ipstams Boat tg+. 656 idle Appe BVy BVBU6) 
The jucgecnt of the Bunicipal. court should be ofl irmed 


amd it is se ordered. 
APP LAREDe 


Bernes, ?. Js, od “canlan, J.) concure 
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INTERSTATE GARAGN CORPOR «TION, : 
hs © ' |} fe D, | 
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) cout, Cook 

. 
Plaintiff im Srror. ) 


MR. JUSTICE SCANLAY PELIVAROY THE OPINION OF THE cout, 


Lewig Co Brown, plaintiff, brought an action in avs umpeit 
against Interstate Garage Corporation, a corporation, defendant. 
Upon trial of the issuco by a jury, a verdict in favor of plaintir¢£ 
for $4,500 wae rendered. Judgment was entered on the verdiet and 
éefendeant has sued out this writ ef error. 

Plaintiff's amended deelarstion consiste of twe special 
Gounte and the consolidated comzon counte. The first special count 
alleges a written proposal from defendant to plainti(r, dated Mareh 
Zl, 1922, and by plaintiff accepted. The second special count 
elleges that plaintiff and defendant, on “eptember 1, 1922, entered 
inte certain additional contrects. Am plaintiff, in hie brief, 
states thet he does not rely upon the contracts set up in the first 
amd eecond special counts it is unnevosesry to further refer to them. 
The affidavit of claim filed with the amended declaration sets out 
that “his demend is fer moneys due pursuant to terms of written 
contract set forth in above declerution, and im addition thereto 
te $5,200 pursuant to terms of contract eet forth in enid amended 

" @eelaration) that there is due from de‘endant te plaintiff the eum 
i $203,200." Defendant aleo filed a copy of instrument and 
gued on, which inoludes « yerbatim copy of the contract 
ut im the first count of the amended declaration and alse 
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“Te amount due umder above contract Coeceeescovecvel hl 0,000 
Te amount due fer sale of capital stoek of 
interetate Garage Corporations.ases. ee eee eveeee 3,200" 
Plaintiff's amended bill of particulars states that 
“Plaintiff's suit ig on written contract, copy of whieh 
ie attached to plaintiff's amended declaration. There ie dae 
om enid contract $100,000 as wet forth in said declaration. 
Plaintiff's further claim ie for the cum of $5,200 dwe under 
the te of verbul contract “hereby defendant promised plain- 
tiff 16% in par value of interatate Gurage atook, plaintirs's 
tetal claim ing $105,200." 
Thereafter plaintiff filed an additional count to his amended 
Geeleration which alieges that on Seowmber BO, 192%, plainticy and 
Gefendant entered imis a contract whereby defendant agreed to lewue 
to plaintirf or to hie erder $190,000 in amount of Clase B common 
stock of defendant, provided plaiutifyY should introduce defendant te 
parties who would present te dvefvadanmt a plan for financing amd 
erecting ao building for gerage purposes om its property; that there- 
after, and on the same dny, plaintiff introduced defendant to parties 
whe presented a plan for erecting seid wuilding for garage purposes 
aa provided in said contract; thet plaintiff! did all things required 
of him by e:id contract and afterwavde demanded of defeniumt that it 
iseue te plaintiff? its stock as provided in said contracts that sald 
eteek wee at the time of said demand of the value of $100,000 and 
that defendant has refused to iesue such etock or pay plaintiry the 
Value thereof, wherefore piaintir? vringe ewit. 
Im plaintiff's wrief ayppeare the followings 
*Poimts relied ome 
Plaintiff relies om the contract of lecember 3), 1922, and 
anee by him with that contract. 
iff relies on an implied contract with 
éefendant, and full complianee by ple w t contract. 
Plaintiff, however, dees wot ergue the second point ond it my 
therefore be considered waived. (@ “ey atid, however, that plain- 
‘ST's affidavit of claw and vill of particulars woulé not sustain 


impliec contract, as plaintiff also states, in his brief, that the 
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$3,800 item set up in the account sued on and in the amended bill 
of partieulare - ané which is the only item based upon a verbal 
contrect - may be considered av out of the case for the reason 
thet hie evidenee showed tht plaintiff's contract as to thie iten 
wae with Hager Jeckson individually. | 
Defendest, an ililiavi«s carporation, wan erganised fer the 
purpose of purchasing rewl estate and erecting thereon a suilding 
for gerage purposes. Its authorised enpital stock wes 91,780,000, 
Goneisting of $769,000 preferred stock and 01,500,000 common stock. 
Owbeequently the common stock ene changed to 40,000 sheres of Class 
A common stock of the par value of $10 per ehare and 60,00 of 
Claes 5 common stock of the p»r value of $10 per chare. The preferred 
and Clase A stock were qualified for sale under the Illineis 
Seouriticen Aet an4 sales of said stock were continued until becenber 
BO, 1922. Plaintiff wee employed in 1921 to sell defendant's 
preferved and Class A stock and it is conceded that he seld something 
in excess of $200,000 par value of such steek. Hamer Db. Jocksom 
wae president end Ying “ley vae seoretary of defendant corporntion. 
Defendant contracted to purchsve or lease cight lots lowsted at 
the corner of Sabash avenue and “outh Yater street, Chiesgo, for 
a total consideration of approximately 9900,000, and from the 
“proceete of its stock enlee paid on said contracts about $150,006 
_ ‘Tt nequired title to two of the lots, paid certain moneys on account 
of the come and gave beck mortgages on the onme, and it alee acquired 
& ninety-nine year lene: on another of the lete. ‘bout December 51, 
: ‘2922, defendant found that sency woe not coming im fast enough from 









; stock anles to keep up the psyuents due om its property and it 
was in default on the mortgages. It thereupon ceased to sell stock 
wd plaintife's activities a» « steck saleeman then ended. efendant 
entered into negetistions vith several parties for the sole of 

. ‘equities, and in 1924 sold its resol eatate equities to Miverside 
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Plasa Corporation smd reecived on payment therefer preferred «tosk 
ef the latter cowpany of the per value of $398,000. Theresfter 
defendant liquidated «sad disatrivuted its aseets, and ite eteek- 
holders and crecitors received im the cistvibution the said stooek 

of Hiverride Plaza Corperstion. The only esommeection or relntion 
Gefeudent hed wits the ?lata Corperntion wes the sale of ite equities 
to the iaster. ‘hey were separate and dietinet eorperations and none 
of the officers ef defendant wos an officer of the Please Corporation 
or was in any wey connected wilh £5 exvept ag un holéer of ite otoek 
reseived in distribution of the casets of defendant. The Phasa Cor- 
poration subsequently financed and erected a building on the premises 
in question. 

Defondant contends that the evidenee in the revord elearly 
shows that the only sgrecment plaintif’ made on Devember B, 19R2, 
Was with He. 0. Jeckeon and Nine “ley ag indivicuals and not as officers 
@f defendant corporstion, and therefore plaintiff was not entitled 
te revover against defendant on scvount of the alleged contract of 
thet date. After a very careful consider»tion of the evidence we 
are satisfied thet this contention tu o meriteriouws one. The w- 
@ispatec evidence chows that 24 the Sime in question defendant did 
Rot own any of the “lees 8 -toek, ani thot it woe all owned by Jackson 
amé Eley. On December 5°, 192%, plaintiff, Joekwon and Sley had @ 
@enference and plaintiff submitted to them the following written 
document: 

*laterstate cog ad Corpornticn 
; 29 S. LaSalle ‘treet 
“7 Chicago, Tllincise 
Gentlemen: 

I believe < am im « postition toe pus you in touch 
With some people, or ‘irm, wim © onn interest in taking 
Ovex» oF at least helping to finance your cerporation. 

I offer to introauce you te guch person, and aanint 
in every way I ean to get them to finanee, oF help you 
finanec, your company on eueh basie as oey be agveptable 
to you, with the unde of-méing and upon the condition that 
if you moke amy deel or or angement with such person oF 


_ pereone oe I may introduce you to, or put you couch 
‘With, you will give me $100,000 in amount of your Class 
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B Common Steck as commission or sompenastien for my 
services. It is understood that this $100,000 ef commen 
steck to be given to me will be issued te me or my orders 
This proposition must be good for st least fifteen 
days from the date hereof. 
Yours very truly, 
Dated: Chicage, Reese 30, 1922. 
Mre le Cs Brown 
Dear Sirs 
We hereby accept your proposition ss above set forth 
and authorize you to proceed immediately. 
Pated, Chicago, beeember BM, 1922. 
interstate G rage Corporation 
By OCC Hee eee EKO eee 


Preetéent 


Attest: 
e*ee#e##et#eeee#e###@# # # @® 


Seeretary* 
Beither plnintif? ner defendant signed this ¢ocument, but Jackson 
and Fley handed the following letter to plaintiff at the conferences 
“Deosmber Bo, LOB. 


Mre Le (+ Brown 
401 Tecoma Bldg. 
mee iLlineiae 

his ia te confirm our understanding whereby we agree 
to fesue to you or your erder ©100,000.00 in amount of Class 
B comeon stock of the Interatate Garage Corporation. 

Thies etock is to be iseued to you or to your order 
previded you shall introduce us to parties who shall present 
te us a plan for financing ani erecting the building for 
Garage purpoees on property at the 5. + corner of ‘abash 
AV@<e, amd O. Yater Street, Chicago, lllinois. 

This plan of financing wuct be complete, and be acceptable 
to use, and shall be prevented en’ sevepted within fifteen days 
from the date hereof, otherwise thin offer shall be considered 
withereawn and cancelled. 

(Sigmed) He de Juckson 
Ming Sley* 


Plaintiff, in suppert of his contention that the contract in question 
Was with defenénnt, calle attention to a certein letter written 

by him to Jackson on June 19, 1925. Thies letter wae written, 
secording to plaintiff, “to get a settlement” and it is clearly 

of a self-serving nature, ani it was introduced by defendant in 
Connection with the crose-examination of plaintif’ and for the 


@vident purpose of contradicting certoin statements mace by 
iff om his direct examination. Pilaintif’ contends thet 
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as this ieiter was introduced without any limitation ase te the 
effect of the sume “it must therefore be construce as preef of 
all the watters therein contained. The contract of Lecember 30 
ie epecifieally cet forth in this Sxhibit 3 offered by defendant. 
It alee swamarises the work done by plaintiff under the contract 
ane states shy a formal extension of the contract beyond the fifteen 
Gays’ period wes mot wade.“ “vidence of prior statements of a wite 
Ress coutracictery of hic tossimony in a suit is not evidence that 
the prior statements sre cerreet, but is evidence only of the 
repugnaney which tends to diseredit his tevtimeny in the wuit. (See 
Zomnaon ve No Ks Fairbank “o., 196 Ills Appe S&L, BOG, and enves 
@ited therein.) ‘everal of the pointe made by plaintiff in support 
of his claim that he made out « prime frcie cane agaimat defendant 
Be to the trananction of \ecwmber 34, 192), recuire ne answer. 

Defendant alae contends that no matter with whom plaine 
Siff mace the agreement of Uecember 3, 1922, the evidence shows 
Bonperformance on his part. “e do not eoneider it aeeesenry te 
pass upon this contentions 

The judgment ef she Superior “ourt of Cook County ite 


revereec and the cause is remanded. 
PV! REED ABD BEMARDED 


Barnes, Pe Jey and Gridley, J+, concure 
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GAMUAL H, GILBERT, ) 
Plaintiff ) , 
) BRAGA TO COUNEY COUR, 
“ ws 
Cook co 
CHARLES He HbeITT, ). .< ” Te . aa 
Defendant in Srror. ) OF P| » . 


Mi. JUSTICK SCANLAN DELIVERED THK OFINION OF THE COUNT, 


Samuel ii. Gilbert, plaintiff, sued Sherles H. Hewitt, 
defendant, in the Sounty Court of Cook County in an setion of 
acseumpsit. There was a trial befere the court, with a jury, 
and the following verdict was returned: “We, the Jury, find 
the is«ues for the Piaintif’ and ascese “laintiff's demagee at 
the eum of $498 plus interest at 6% per annum from the dete of 
Plaintiff's bill, Oct. 27, 1985 to May 15, 1929." The eourt 
entered judgment in favor of plaintiff and against defendant for 
the sum of $498, and plaintiff hae prosecuted thie writ of error. 
Im the short bill of exceptions filed, pisaintirff has not preserved 
the evidence heard upom the trial. ‘The declaration alleged that 
defendant “was indebted to the plaintiff im the sum of $1,108.00 
for legal eervices and for work, care, diligence, journeys and 
attendance of the plaintirf by him before thet time bestowed and 
performed ac the attorney of and for the dcfendamt at hie request 
amé for feces duce to the plaintiff in reepect thereof, and for 
materials ané necessaries by the plaintiff provided in and nbout 
the seid work for the defendomt at his request.” The affidavit of 
@leim stated that plaintiff's demand woe “a claim upon contract 

| fer the amount due as fees for legal services ov described im the 
| feregeing Decaretion ané_in uhe copy of the sccount sued om fied 


* ond that there is due plaintiff ofter allowing to 
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éefendent all hie just credits, etese, $1, @.  ttacked to the 


é€eclaration is the foliewing: 


"COPY OF ACCOUNT SUxb OF 
November 25, 1928 
IW RE: Ge Ae BRICKSOR all GOTHeS 
Legal fee charge, as indiested in conference, Set 27th $2195.00 
itenegraphie “ervice 10 .60 
Sheriff's fee Se BO 
Reeording Chattel Mortgage Helease 


sete and retainer $2062.00 
beeelvyed in settlement 2 OO 
ALANGE DUS r 


Defendant filec a ples of the general issue and the following 


Oe 


affidavit of merits: 


** © # That he hes a good and meritorious defense to the 
whole of plainti‘f's ‘tatement of Claim, * * * that plaintiff 
agrece to perform the services claimed * * * fur $60, and that 

reasonable value of said avervices did not exceed the awe of 

3 * * * denies that he agreed to pay $2,185 * * *3 denies 
thet there wae amy secount stetes between the parties hereto 
* * * for any other amount excepting said $600 and the further 
sum of $1.39 fer recording chattel wortgage release; * * * 
Genies that plaintiff expemiec the oum of $10.50 or any other 
om for stenograpuer's services for defendant or that he 
expended the cum of $3020 an cheriff's fee for defendamty; * * * 
states that plaintiff received a check for ©8992 in aettlenent 
ef the cnusze hancled by him, which sum belonged to deferant, 
but pleintiff cashed the check for some and retained seid sum, 
end has refused, ami still refuses, to turm eame over, or any 
part thereof, te defendant. 

Wherefore defendant saye that he * * * is not now indobted 
to plaintiff in the sum of $1,108, * * * ami that the only eum 
te which plaintiff is entitled waco the sum of $601+30, all of 
which hes been paid to plaintiff’ or hos beenrectained by bie out 
of moneys belonging to defendant; amd defendant herewith serves 
notices of sveteoff aguinst plainti:’ fer the eum of $491240, 
whieh is the amount of money belonging to defendent and unlawfully 
withheld by plaimtiff, and for which smount defendant acks 


judgment agoinet plaintiff. 
Prom the bill of exeeptions it appears thet after the return of 
the verdict plaintiff filed a written motion “to amend the verdict 
of the jury in the above entitled exuse by adding after the wordn, 
"May 15, 1929," and before the signatures of the Jurors, the 
‘Toliowing words, ‘amounting in «11 to $604.07," and to enter judgment 
ta favor of the plaintiff ageinet the defendant upom seid verdict 
Gmendec for said ow of 1604.07 and costes” which motion was 
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denied by the court. Thereupon the court entered the Jucgment, 
from which plaintiff hes prosesuted this writ of error. 

Plaintiff contends that “the sole question upen the recerd 
im the ense is the correctness of the jucgment which the Court entered, 
and the plaintiff has sevigned as errors the action ef the Court in 
entering jJucgient for enly $498, in overruling the motion of the 
Plaintiff to amend the verdict, in met amending the verdict in 
accordance with the motion cf the plaintirf, ond in not entering 
jucguent for the plaintiff for Séc4.075" amd plalmtiff insista that 
the jucgnent of the County Court sheuld be reversed and that a 
Judgment in hie favor for the owa of $H4.07 should be entered in 
this court. 

Plaintiff contends that “a judgment must follew amd conform 
te the vercict in 211 substantial particulars, and if it is not 
eupperted by the verdict it will be irregular and erromeous.” This 
rule is subject, af course, to numerous exceptionu «mc qualifications. 
(See 33 GC. J, 1175-4.) To cite a few instances: *Superflucus matter 
im & verdict may be disregarded and, om the other band, the mere 
addition cf descriptive watter mot ‘ound in the verdict is surplusage 
ané immaterial.” (Ib. 1174.) “If the specification of interest is 
insufficient, a judgment for the principal amount found, without 
interest, is supported by the verdict." (Ibe 1177.) Im this state, 
$3 aw action for peveonsi injuries the plaintiff «as eleays allowed 
te remit ao portion of the verdict and it was then proper for the 
trtal court to enter a jucgwent on the verdict for the amount awarded 
Rese the remittitur. (Libby, MoNeil) & Libby v. chevman, 146 [1i. 
840, B54; North Chicngo Ytroot Ne + Jo» ve /FAxea, 150 Til. $32.) 
Tm passing upon the contention of plaintiff that the court erred in 
entering the judgment in question, it must be remembered that “it 
Siways devolves upon a party, alleging error, te make it appear. 
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(Bdlier v> Glance, 1S fis 443.) “very presumption is in fuver 
ef the correctness ef the judmment entered by the tedel court, 


Unless the contrary to mace to apponrs (Lee vy. Teen of ioume 
oo 


Stations 228 21. 304.)" (Lay ve Semttery Ddatrict, 297 "LI. Sas, 
530. See aleo Jaber ve “necringer, 247 11). Apy. RO4, BOO, and 


eseer cites therein.) Flaintiff has cited certain cnses, euch as 
Deh) V+ Mecdona}d omgineering n+, 141 111s Avp. 187, wherein at was 
held thet where an appeliant fails te proeerva 11) the evidence by 
bill of exerptions he will not be howrd to argue thet the verdiet is 
contrary te the evicence, suc thet the reviewing court «ikl preewne 
ip euch 5 care that the evidence supported the verdict. These 

eeeee have ne applic«tion te the inetont question. Visaintiff 
strenuously centemds thet the judgmert does uct coeform to the ver- 
¢ict and therefere the rule treat every preeveption is in favor of 
the judgment deer net apply. ‘asen cited inp evppert of thie conten- 
tics de not centre] the queetion befere uae Tm Syene ve Bel, 36 
Ky. (€ Pome) 479, © Verdict wee rendered im fowor of the pinintirr 
but a judgeent vcz entered im faver of the defendant, ad the court 
helé that a2 there was methine i the recerd te smew upen what 
growed Jud geent was repdsred fer the d<«fentamt they could net presume 
im favor of the judgment, and the judgsent war reversed ant the 
Gate? temanied for 2 mew trinl., Lawbher$ ve Boxdam, 10 Ills \ppe 648, 
Was af action ef forcible detainer brought by Borden agninet “udolph 
Lesbert and Mre, Ls Lambert to recever possession of © certain house 
ww lot im the city ef Shiesgso. A jury trian 1 was had am the follow 
img vercict was rendered: “We, the jury, find the defendant quilty 
Of @lavfwlly withholding posseerion ef tke premiers cenertyen in 
the complaint iu chic envee” Upon shit verdict judgaent vou entered 
‘that the plaintiff recever of the dufendamty possession of the 
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premises, ané thet he have a writ of seztitution therefor. It waa 
held that as the verdiet ene agaimet only ome ef the defendants it 
eee ineuf’ietemt to suppert a jacgnent sguinet both, amd sa it 

failec te chee whieh of the defendnats soo found suilty and whieh 
mot guilty it wre imeufticient to support a judgment agaimat eithere 
Tm Luces vs Snamsler et ahes 535 tii+« 274, which wis an action ef 
replevin, the jury returned the following verdiet: “Ye, the jury, 
find the defendontes not euilty.” Upom thin vordiet judament was 
eubered that dofemdeste "have amd reeover from the olaintiff possession 
ef whe sutomobile and their couts ond chirges," smd it was held that 
“pleintif? beiug te posnession under « writ of replevin, hia right te 
pestession rewcine unimpoires by the fino ime of the fury. It did net 
authorise a jucqrent fer the return ef the property, ané therefore 
Geiendamts co. ld mot hawe « writ fer it» return. * * * The only 
Question is whether, uncer the verciet, icfenéonta in errer are 
@mtitices to s jucguent fer the return *f the property. Learly, 

om principle ané sutherity, they are net. The wrerd of tae writ 

of xsetorme bebande *as therefore crroncoun." In es ch of these 

eases, cited by plaintiff’, the judgment «ns not supported by the 
Verdict, bul in the present cere the judgaent io supported by the 
Verciot. 

It appears te us, from the record, thot the trial court 
treated the part ef the verdiet in ceference to intoreat as 
eurplusage. “*‘hen a jury finds aot om)» the ineues submitted te 
‘thea, but embrace im their werdiet the determination of matters not 
fuvelyec in the controversy, these recundent matters are denominated 
urplucsge. Under theee circumstences, the maxim ptile per inutile 
mem vitioter iu appliceble, ant such portion of the verdict as lies 
the legitimte provinee of the jury may be dicregarded or 
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rejeeted.” (29 sm. A Sag. “nas of Law 2°25.) This principle of 
law has been frequently fellewed by the courts of ow state. 
(See Hedge v. The People, V8 li. ‘pp. *73; O*Rriem y. Palmer, 
49 Ill. 2s Zowlexy vs Potsrem, 28 511+ pp. G13 Heljywth v- Bedd, 
250 Ill. 263.) ‘Swen in criminal enseme this principle epplies. 
(See Hepdexeom v+ he Jecyis, 165 ill. (OF, O11.) The vere det 
allowed interest «t six per cent but the plesdings would net ruppert 
@ Verdiet for more Shan five per cent timtereet and the court bed no 
pever to change the findine of the Jury im th + regerd. ‘@ must 
preswmme that the trial court, im trentine the bert of the verdict 
im reference te interest ac curplusege, did co in the Lirkht of the 
Pheadings ami the evidence am the law, ent, testing the cemtertion 
ef miaimtifr® ty the recerd beiere un ome the lew, we feel eatirfied 
that we would not bc warrented in heoleine thet *he trial court erred 
im eutering ‘he fucgment in quecticn, 

The jacguems of the County “ours of Cenk County fe 
of! irmec. 


APPIFWT) 


Barnes, ». Js, and Gridley, J+, caneur. 
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Appellant. 
MB. JVATICY SCANLAN LHLIVERED THS OPIEION OF THX COUT. 


Firet Yisconsin Bational Bank of Milwaukee, plaintiff, 
oued YW. “« Edwards, defendant, in ascumpeit. 4& the eonclusion 
of defendant's evidence, upon motion of plaintiff, the court 
imstrueted the jury to find a verdict for plaintiff in the sum 
of $10,564.05. Defendant has appesled from the jucgnent 
entereé upon the verdict. 

The declaration consists of two counta. The first 
alleges that defendant, as maker, executed his premisvery note, 
on January 27, 1926, to John H. Vreuler, the payee, promising to 
pays. in one year, the sum of $6,750, for value received, with 
interest at the rate of six per cent per annumj that the note 
was indorsed by Freuler to plaintiff before maturity and that 
on Jamuary 27, 10927, it was presented te defendant for payment 
am payment refused. The second count consists of the common 
Counts. Defendant filed three amended plese. The firct is a 
ples of non asswapsit. The second alleges, in substance, that 
the note wae obtained from defendant through fraudulent representa- 
tions of the payee, Freulerj that the consideretion for the note 
‘Wae the purchase of certain etock of Nutehinson Film Corporation, 





which had been on deporit with plaintiff as colinteral seourity 
the payment of « note or notes executed by Preuler to plaintiffs 
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thet Freuler represented the stock to be of great values that 
said representations were falee and known by him to be false when 
made and were made for the purpose of deceiving dcfendant and 
inducing him to buy the stocks that defendant relied on the 
Fepresentetions; that plaintiff kmew, prior te the execution of 
éefendant's note, that Preuler, for the purpose o° deceiving and 
defrauding defendant, mace the false statements and misrepresenta- 
tions to defendant, ond that plaintiff then knew that the value 
of the assets of seid corporation wae not as represented to defend- 
ant in the said etatements am representetiones that plaintirr 
knew that the stock ras worthiees and that Freuler's notes could 
not be collected amd also knew tht defendant wae financially 
responsible ami therefore slaintiff sought his nete in place of the 
note or notes of Freuler, and thet plaintiff parted with no 
additional consideration in accepting defendant's note in sub- 
etitution of Freuler's note. The thir’ plese alleges that the stook 
of the Film Corporation was « seeurity ander Class “b" of the 
TLlinois Sceurities Lae ant that neither the film Corporation nor 
Prowler had complied with thet Jaw, and thet therefore the eon- 
Sideration for the note failed. 

Defendant contends that “there war sufficient evidence 
im the record to eetceblish every element of a exnuse of action in 
frawd and deceit against the payee of the note, John Ne Freuler. 
A showing of defective title on the part of Preuler having thus 
been made, the Court erred in direeting a verdict for the plaintiff.” 
Plaintiff contends that “there is no basis in the evidenee for 
‘the defense of fraut to the note here in suit." To afford relief 
from alleged fraut and deceit a party must show six elements! 
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*(1) The misrepresentation must be in form a statement of fact; 

(2) it must be mace for the purpove of influencing the other 

party to sets (3) it must be untrues (4) the party making the 
statement wust know or believe it to ve untrue; (5) the persen te 
whom it is mace must oelieve and rely on the statements and (6) 

the statement aust be material. (izgukouski v. Knapp, 268 Ill. 

183; Dowglegs ve Iyent, 246 ids S933 Yrentice v. Crane, 234 id. 
BOL; Antle & brge ve Sextom, 157 ids 410.) (Johnston v. 

Depekeys 355 Lil. 363, 568.) in cetermining the merits of the 
present contention it is necessary to conmsicer only eertain un- 
Gisputed facts in the case. in 1945, Adware ©. Carrington, Horace 
Le Hayward, Se “- Huteohinson and John hy Freuler organized Hutchinson 
Pilm Corporetion. the stock consieted of ©750,000 par value first 
preferred cumilative etcek, $750,000 second preferred 8% cumulative 
stock and 15,000 shares of common ctiock of no par value. Hutchinson 
Was made president, Freuler, vice president ami Carrington, tresesurer 
of the corporation, and these three ami Hayward were made dircotora. 
Defendant and Hutchinson were neighbere and sad been intimate 
socially, ané defendant “also knew him (Hutchinson) in a business 
way.” They were etockholders in two other companies. Defendant had 
been told that Hutchinson hed made his money through his success in 
the film business. He “had confidence” in Hutchinson and con- 
sidered him a aan of large means. Preuler owned approximately 
ferty per cent of the outetencing second preferred and common stock, 
Dut shortly after the organization of the compeny, Hutohinson, 
Hayward and Carrington, for some reason, vecame dissatiefied with 
his econsection with it and they directed the affairs of the cor- 
porstion without consulting him and gave him no opportunity te 


- attens mectings ef the directors. In July or August, 1925, 
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Hutehineon went to Califernia to supervise the preduction of the 
corporation's first picture, which was being made under a contract 
with Associated “xhibiters, and in the fall of that year he completed 
the production of this picture anc brought it to Chicago, where a 
private exhibition of it wis given, ot which a number of people, in- 
cluding defendent, were present. Freuler wan net invited te this 
exhibition although he had requested to see the pieture. Carrington, 
Haywaré, Hutechinsen ant defemant were all very auch pleased with 
the picture and thought that it would be « greet success. In 
Jamuary, 1926, ‘lutchinson returned from Yew York with a check for 
$58,000, whieh was an advanee payment om the picture made by 
Aweotiatec Exhibitors under the contrnet. About thie time Hutchinson 
proposed to defendant tht the latter purchase some of the firet 
preferreé stock of the Film -orporation. lefendant then held several 
Conversations with Hutchinsen, Hayward om (arrington in reference 
te this matter. They told dcfendant that they expected the Film 
Corporation to mke o profit of $400,000 within a year upon the four 
pictures which the corporation had contracted te produce for the 
Associated Exhibitors, and that they expected to sell only $100,000 
worth of the first preferred stock and that if defendont bought some 
of that stock he could pay for it by his note which they would dis- 
@oumt at the bank and tht he would never have to pay the note be~ 
enuse the first preferre: stock would be retired out of the firet 
profits of the company, and the note would be taken care of when this 
stock wes retired. Mutchinson, Carrington, Hayward and defendent 
were all “enthused” over the first picture amt the pronpects of the 
Company. Defendant stated: “The picture was a wonderful production.” 
 *Mutechinson showed defendant the $36,000 check and the latter thought 
that the company “ought to be able to pay $100,000" and he “believed 
) was a fair change” to retire the $100,000 preferred stock out 
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of the first profits, and he "beliewed he (Hutchinson) could make 
gooe pictures, which were salable and out of which the company 
would make a profit." Defendant testified: “I thought they 
(Hutchinson, Carrington anc Hayward) imew eneugh about their 
Dbusinese I could esfely come ine” He therefore bought 260 ehares 
of the first preferrec stock of the corporation at 7 and gave to 
the corporation his note for $17,500 im payment thereof, which 
he ister paid. Freuler had nothing to do with this transaction, 
and until the conference in the Gongreen hotel, herenfter referred 
te, defendant hed never hat ony conlinge with Preuler in refe renee 
to Film “Corpersetion or any buginess matter. AvBoat the time defendant 
bought the eaid stock he was told by Yayrard and Hutehineson that 
*"Preuler’s connection with the company eae objectionable to the bank 
from whom they vere getting their money” and that because of this 
attitude of the bank Freuler's» stock sheuld be purchesed and he 
should be eliminated from the company. Defendant teetified that "the 
four of them hed the talk about getting ric of Ur. Yreulor." After 
@ full discussion of the watier, dvfeudant believed that the Film 
Corporation woe e very valuable preperty emi Carrington, Jutechinason, 
Hayward and defendunt came to an agreement thet Freuler's atock in 
the company should be purcimsed by them for 049,900, and they further 
agrece to obligate themeclves to pay $40,000 for the stock. Defend- 
ant testified: “I was willing to go in with the other four men at 
Whatever they might pay, they knowing more about it than I did." 
Defendant was told by hia aecociates that Freuler was to be “removed 
@ut of the company” if his stock wae purchosed, and he aveumed from 
the representations mice to him by them that he “would make money 
Rm the stock.” As defendant testified, Hutchinson, Hayward and 
| Carr ington "had me enthused.” It appenre to be undisputed that prior 
the meeting at the Congress hotel, hereafter referred to, defend- 
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ent told Hayrord net to let Freuler see the pictwre for af he 

saw it they would be unable to buy his stock. The teatimony of 

one of the witnesses thet “it woe hie (defenéent's) idea of buying 
out Preuler an¢ getting him cut of the picture," was not denied by 
defendant. On January 26, 1906, layeard, Hutehinoon, Carrington, 
defendant and Freuler had a meeting at the Congrese hotel, which 

wae brought about by Carrington. The plain purpose of the meeting 
wae to “eliminate” Freuler from the company. The latter, apparently, 
had not contemplated selling his stock ami had made no proposition 
of any kind to anyone in feference to a wale of the same. ‘hen he 
eame to the mecting he wae entirely unaware of the scheme of defend- 
ant and his associates. The meeting wos presided over by Carring- 
ton, who did most of the talking, scoording to defendant. Carring- 
tem told Preuler that the Chiengo bank with which they were doing 
business had no confidence in him and that it “would not deal with 
the compeny ae leng os Freuler was connected with it, and therefore 
it wes necessary some srrengement be made about hia stock." Vreuler 
resented thie stutement. ‘According to defendant, Carrington alee 
stated that the principal aexet of the film company wae Hutchinson 
“and hie ability te wake pictures;* that Preuler was “Gangeroue to 
the eredit of the companys” thet he would have to relinquish his 
Position ac a ¢irector and that they would purchase hie stock if they 
@ould get it at a price which they were willing te pay» According to 
one of the witnesses, it was defendant who suggested 9% the meeting 
the “iden of having Mr. Preuler out." Defendant testified that 
"@olenel Carrington andé Freuler became quite hentod between each 
ether during the converestion." The proposition to buy his stock 
Was a complete surprise to Vreuler anc he “was indignant.” He at 
firet refused to consider selling hie «tock but fimelly he and 
*commeneed to talk price ond sesets.” VYreuler insisted 
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thet bie stock wae worth $100,000. Carrington sudd Shet they would 
mot give wore than $40,000 for it auc 2 lengthy discussion took 

Place as to the value of the yiock and aesete of the Film Corporations 
Prewler’s ateck wos then in the hands of plaintiff bank aw collateral 
fer a loan and he siated “that ne could make no den] at any price 
without the permisvwion of the #irat isconsim Natiomal Sank,” and 

when the weeting finally broke up “the only unéeretanding wae thet 

he would ack lies bank waether he could oaks the Geal or not. That 

Was the way the adeting was left.” Lefendant tecetifiled, Freuler 
"didn’t agree to anythinge” ‘oon afterwards, Preuler called Carringe 
ten by telephone ant sdvised him that plaintiff! bemk woule require 
@neethird in canh before it would release the atowk. ‘woeequently, 
Begotiations were continued between Carrington, representing the four 
parties, ant Preuier, and the intier finally agreed, two monthe later, 
to well mia stock for $40,000 te Sorrington, Avyword, Mutchinga 

end defendant. A written memorancws of purchase wan thon drafted 

by Varrimgton ama signed by the four and Preuler. Sy the terms of 
this instrument defendant, futchineo, Bsyward and Carrington agreed 
te buy Preuler's seconé preferred and common stock for $40,900, $5,900 
te be paid in conch, and $55,0% to be represented by notes of the 
perties with interest at six per cent, to be paid on or before July 
27%, 1927. ‘The etook was to ve divided “inte four «jual parte ond 
Réwards, Mutchinson, Hayward and Yarrington are to deliver to said 
Preuler their promissory notes in the amount of $3,750.00 payable on 
QF before January 27, 1927 with 6% interest amd onid atock after 
‘Raving been divided into four equal parta to be attached thereto as 
‘@ellateral as eccurity for the payment of onid four notes," Carrington, 
 aeting for his associates, then procured from ench of the other three 

| } chook for $1,250 and = note for 58,750, which, together with hie own 
emt check for like amounts, he forwerdec to plaintif’ with written 
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imatructions te substitute the notee «an eoliateral for Frewler'’s 
loan and to apply the cheeks in reduction of the Ffreuler lean and 
to attach te the sote of ench o: the four one-fourth of the stock 
purchased from Freuler. 6 thet time plaintiff? held a note of 
Preuler's for $78,400 and held, ae Gollateral te the note, ali his 
shares in the Film Corpers tion. fter the receipt of the letter 
of Carringten inclowing the notes anc cheeka plaintiff bank attached 
te the aote of defendant 323 shares second preferrec stock and 9388 
shares no par couwon etock of Hutchinson Film Serporntion in accord} 
ance with the instructions. The Bank alse attacher to the note of 
each of the ether three one-fourth of the steck purchased from Freuler. 
The second picture of Film Corporation proved » failure and the cor- 
poration loss all of the money it hed put inte it. Associated 
Bahibitore went out of business without paying a note for $18,000 
Which it hed given Film Corporstion. Yilm Corporation me unable 
te soll the first or second pictures and wae forced to close down 
and thereafter it went into the hands of a receiver. The receiver 
sold California land belonging to the corporation for $50,900 and 
the other nevets for $5,090). This suit «rose out of the note of 
defendant thet was substituted as colinteral for Freuler's loan. 

The indorsement of the lntter upon the boek of the some waa made 
about the time the bank reveived the note. “hen the note was 
Presented to defendant, on January 27, 1927, he refused to pay ite 











Im suppert of hie contention defendemt «rgues that 
Fepresentations of material existing facts were made by Prouler 


Bi the Gongress hotel mectings that thove representations were fulee 


known by Freuler to be falac, and that defendant believed and 

re om these representations when he purchesed the stock. In 

of this «argument defendant refers to certain statements that 
testified were made by Freuler at thie mecting. It is a 
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eufticient answer to the present contention to say that the un- 
digputec evidence in the crest ahows beyond a ressonable doubt that 
before this mecting took place Usarrington, Hayward, futehinsen 

amd defencamt nad definitely agrsec among themeclver to purchase 
Preuler’s stock for $46,000 ond te eliminate the latter from the 
company. The Congress hotel mecting wan apparently planned in 
furtherance of the agreement. the statements there made by Carrington 
ané his associates that the stock ant sssete were of low value were 
mot made in good faith, and were ‘esigned solely te incuce VYreuler 

te sell Rie stock to them «t their price, and defendant, who now 
complains thet Frewler there mace falee statements as to values, 
stood by and permitted repented statements aw to valuen to be made 

te Freuler, which cefencunt then believed wore false and which he 
kmew were made ac part of a scheme to force Fvewler to acll his 
steck at an unfeir price. The statements there mace by Freuler to 
the effect that the stock ani assets possesse¢ a higher value than 
Gefendent's associates claimed, had no influence whatever in inducing 
Gefendant to buy the etock, ani they were mot made by Preuler for the 
purpose of incucing éufendant to way tae stock. On the contrary, 
Preuler wae not trying to sell hiv ctoek. It in settled law that 

te secure redrese for false representations « plaintiff must shew 
that he would not have acted but for such representationa, that the 
falee representations operated om hie mind as an influence to enter 
into the contr«ct and that but for such influenve he would nave 
neted cGifferentiy. Defendant wes already a stockholder in the 
company, his acsoviates controlled it, and two months elapsed after 
the Congress hotel mecting before defendant and his ancociates 
‘fimally muccecéed in obtaining the stock from Preuler. Defendant 
Sppeare to place great relianee upon the fact that he testified 
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that he believed certain ctatements as to values made by Frouler 

at the meeting. ‘“efendent testified that he did vot believe that 
they were paying sore then Frewler's steek vag werth and thet his 
Delief “vas vased on my knowledge and obeorvetieons end conversations 
with Butchineon an¢ Bsywart on¢ Carrington, plue my converastiens 
with Preuler,” an¢ dcfendant here relies entirely upom alleged etate- 
ments made by Yreuler «ct the Congreny hotel merting. Mie mere etate- 
Ment, Upon the trial, thet he believed whot Prewler there said ae to 
velues to be true an¢ that he relie¢ upom them, con have mo probative 
weight in view of hic acts an¢é conduct im relation te the purohese of 
the atock, ae shown by hia own acminsione and by undisputed evidence. 
Moreover, mere belief in the truth of statemente iv not sufficient, 
im addition, 1t must appear thet the hearer acted upen such belief, 
Q@m defendant admitted thet before he attended the meeting he hed 
agreed to participate in the purchase of the stock fer the very figure 
at which it wae finelly purchased« In fact, he teotified thet he 
“was willing to go in with the other four mon at whatever they might 
paye” it is undinputed in the evidence that Prenler did not knew at 
the time of the meeting thet defendant then owned any stoek in the 
@@mpany and that the first time he wae informed thet defendsat vas 
interested in the purchese of hin stoek was when the desl was elesed, 
tre months after the meeting. Prowler testified that while he can- 
Sidered his stock worth » great desl more then $40,000, he fimeally 
@enecluded te sel) it a thet price because he was en tisfied that 
Carrington and hia essoviates had determined to “freeze me out." 
Unéer the undieputed facts it is idle to argue tht anything Freuler 
‘gal ot the uecting as to values had the elightest influence in in- 
éefendent to purchase the stock. The present contention io an 
berthought, born of the unexpected failure of Film Corporatton, and 
ie without the slightest merit. The argument thet Carrington, 
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Heyeari and Hutehinvon conspired with Freuler to induce ¢ofenéent 
te purchase the stock by fraudulent represeniatians has ne 
foundation in the evidence. It is very clear, however, that 
defendant ami hiv asseviates planned to force Prowler te sell em 
Ris steck «t their own price and to eliminate him from any 
connection with the caupany. 

Defendant vontemds shat the court exclude competent evi- 
dense that tended te extablich fraud on the port of Preuler. It is 
& sufficient angwer to thia contention to say thet none of this 
evidence, even if it were competent, would tené to establish that 
Preuler, at the Congress hotel meeting, made repreacentetions with 
intent te deceive defendant and thet the latter relied upon there 
Fepresentstions when - wade the purchace of the stock ané would 
mot have mace the purchese bad it mot been for the said 
representationa. 

After a very eareful consideration of the vy ecord, we 
are eatisfied that there ia not the slightest merit in this appeal. 
The judgment of the Circuit “ourt of Cook County is a just one 


amd it should be and it is affirmed. 
ATPISMEDs 


Barnes, Ve dee ané Gridley, J-, concewre 
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THE PEOPLE OF THN STATS OF ILLINOLay a, 
ex rele ALSX KIZFLISTEM, 
Appellant, 


Ve 
PRED Ve MAGUIRE, HARKY Ae LIPSKY and 


PRABEK VY. BASBEN, constituting the 
BOake OF ALECTION COMMIA IONErS OF 


a ee ee * ee ee ee 


THE CITY OF CHICAGC, eteoe, SIMUND EK. AP: BAL PROM 
JAORCKI, County Judge, Chairman, 

SAMUEL As ETPTELSOR, he abgaee ry Counsel SUPEXTOR COURT, 
of Chicago, FRED V. My HANEY Ae 

LIPSKY and FRARK ¥. BARBEK, Election COR COUNTY. 


Commiectoners, comstitut the 
CANVASSING Board OF THE CITY OF 
nome Bacco ROBENT BRB. WRITZER, 


Coun rko BRNTHOLD A, GiGooe, ALUBKW 
Re 9 FRANK AIMS HA SHALL and G2ORGR 
Ve PPINCL, 
oppellesca. ) 
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Mi, JUSTICS SCANLAN PELIVERSD THE OPINION OF THE colt. of 


The relator, slex Kieferstein, was a candidate for 
alderman in the Fourth Ward of the City of Chieccge at the 
aléermanic election held February 26, 1929, under the so-called 
Bon-partisanm Alection Act. The court susteimed general and 
special demurrers to his petition for « writ of mandamis and 
@nutered an order dismiscing the petition. The relater has 
eppealed. 

The amended petition alleges that at the entd alcermanic 
@lection the reletor, Berthold A. Cromson, Meuben K. Helfer, Prank 
Aime Marshall and George ¥. Prince were the only candidates for 
alderman in the Fourth Yards that ot the close of the polle, the 
Judges and clerks of election in each procinet of the ward 
@amvacsed the votes cast in their respective precincts, mace 

| ‘Proclamation of the result of sueh canvass ané made due return 
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thereof, pursuant to lawg that thereafter the “anvassing Board 

of “hicage duly opened the returns made by the judges ond clerks 

eof election aa sforesalié, tadulated the returne and canvaesed the 
sane, aseertained the sr cxulte of said election, and entered of 

record its findings setting forth that upon a complete camvans of 
seid preeinct returns it appeared that a total of 15,284 voters in 
said ward voted st said cleetion, that de to soy, the total number 

of votes cast for aldermen in sid werd st said aldervmaniec eleetion 
wae 15,284 vetes, and thet of thic total number of voter oavt the 
relater recelve¢ 4,754 votes, (romson, 7,618 votes, Helfer, 90 

voter, M rehall, 95 votes and Prince, 2,392 votes, leaving a balanee 
of 357 votes for alderman enst but not counted for any candidate. 

The relator further sllieg-s thet none of the cendi¢ates received 

@ majority of the votes cast for alcerman in anid count at said 
@lection and that therefore » supplementary clection was necessary. 
The relator further alleger thet sald Canvassing Board, after finish- 
ing the said canvass, made a purported abstract or statement of the 
camvass of the votes “and the County Court of Cook County thereupon 
entered of record such purported abstract, and a certified copy of 
such record was thereupon filed «ith the county clerk of said county;” 
that the said abstract is incomplete in thet it fails to show the 
totel number of votes cast for alderman at snid election and shows 
Omly the total uumber of votes cast for Cromeon, the relator, Helfer, 
Marshall and Prince, “thereby making it to appear that the said 
Berthold A. Cronson received the majority of votes cast for alderman 
im enid Fourth Ward at said generel election for alderman held on the 
26th day of Fevruary, A+ ). 1929, whereas no comdidate received such 
@ajority, * * * and the relator avers thot by reason of the premises 
‘BO person was elected alderman in the nid Pourth Yard at the said 
ané therefore a supplemental eleetion in the ssid ward must 
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be held on the 2d duy of “pril, 19°69, * * * pursunmt to statuse.* 
Petitioner prayed (inter alia) “that the Board af Aleotion 
Gommissioners shall provide for the helding of » supplementary 
election for alderman in the Fourth “ard of the City of Chienge 

om the 24 day of April, A+ + 1929, under the provisions of the 
Mon-Partieean “lection ct, or tht eaid bourd of election commissian- 
ere shali after spril 2%, 1929, om a day te be fixed by the court, 
provide for the holding of ea supplementary or special election fer 
alderman in ssid Fourth ‘ard of the City ef Chiesgo umder the 
provisions of the ssid Non-Fartisen sldermani«c Act.” 

The r eepondents have raised a number of contentions in 
support of their argument thet the order of the Superter Court 
must be aifirmed. im our jucgment it is omly necessery to refer 
te one. The respondents contem: th«i “the right sought te be 
enforeed by the petitioner has become a “ere abstract right,” 
that the time fixed by the statute for holding the voupplementary 
@leetion hac lome since peesed and that the writ of mandomus will 
met be is«wed in any case where it wiil prove unevailing, fuuitless 
or mugatory. The «ct provideut 

“Pare W2e) Times for elewtion. 9G. Genorad 

@leetions for aldermen shall be held in the yeur or yoame 


fixed by law for nelding the ames on the inst very ~ dad 
eney oe el ay ny supp ab» est 
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(Atay: Leet or amy ane if felis oa 
Gleetion sapplame oo pg 
four veeks thercafter. * * ** (Cahtil's Ill. 


fev. Gtes Ge 24, (1929) pe 375+) 
The eole object of the relator’s petition is to bring sbout a 
supplementary clection for alderman aad it io plaim from the sbeve 
Peragragh of the statute tht the only supplementary election that 
@euhd be held under the act had 40 be held on April 2, 1929. The 
(Order sustaining the general and especial demurrers end dismiseing 
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the petition e-6 not entered antil October 4, 1929. Re useful 
purpese vould have been served by the iseuanee of the writ. “The 
cule hus lemg Beem resegmiaze4’ in thie sours timat ihe erit of 
pandgmag will not be feomed in aay enve where 1% will prove 
unavailing, fruitlese or mwugaterys that the vourt will mot compel 
the doing of a wnin and useless thing.” (fae oophy v. City of 
Btrentog, 855 Lille 275, J74-) “Re exact quevtion raived by the 


instant eontentien of the reupendents waa Before the sourt in 


The People ex rsh. Serimoer ve Jnrevcki, 247 Ill. App. C28, amd 


The Peophe ex rel» Dorper v+ Jarecki» ib. 215, amt tho ruling im 
ench of these ensve cuntaing the inatent centention of the 
recpondentee 


The judgment of the Superior “ourt of Cock County 


will be affirmed. 
AFP IVMT Ls 


Barnes, ?« Je, and Gridley, J., coneure 
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Be Ke ROBINSON, « wuctethes 
ae ROSISSCN MOTOR ‘SALES, f) 
Appellee, ) A°PBAL PRO 
) 
Ve ) COURT, CACK COUNTY. 
Wo Co MANDLSY, L = 
ppellant 7, | A > ( 


MRe JUSTICE SCAPLAN ILLIVORED PHR OPINION OF THE Count. 


B. H. Robinson, doing business ae ovinsen Kotor ‘ales, 
plaintiff, sued \- “. Handley, éefendantsin an action in aseumpeit 
and recovered a verdict of £2,545. Jucgeent wae entered upon the 
verdict and thie appeal followed. 

Defendant contends that “the verdiet is contrary to the 
manifest weight of the evidence.” /fter a enreful consideration 
of the evidenee, “¢ have reached the conclusion this this contention 
is without merit. 

Defendant next contends that two inetructione given on 
behalf of plaintiff imcerrectly presented the law to the jurye 
Number four, defendant claims, wae erroneous becnuse it ignored 
defenses set up by defendont anc upon which evidence had been 
imtreduced. it has becn held that a plainti’?’ is obliged to present 
omly the law applicable to his theory of the enve, ant he is not 
bound, im every instruction, to anticipate and exclude every poreible 
defense. (See Mt. Olive & Staunton Joal Uo» v+ Saéempuher, 190 Tlie 
838; Kellyville Conk Go. vo_trime, “17 111. 516, 535.) ‘mder 

_ thie rule instruction number four was a proper one, oreover, 
5 the iustruction did not ignore the antagonistic theory of defendant, 


‘but hypothetioslly negatives it. 
Liane Given inetruction number five, complaineé of, rende ae 
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"The court inetructs the jury, ae a matter of law, that in 
this ease the jury hae « right to weigh and examine the evidence 
Gloreely and enrefully in the light ef a cemmon knowledge and ex- 
perienee of manking, am you have a right te take inte consideration 
the common knowledge ami experience of mankind and the course of 
the lews of mature in determining whether the evicence is reasonable 
or unre sonable or probable or improbable , and in determining vhat 
weight it is entitled to receive. 

This inetruetion is a generel one ami it does not attempt to single eut 
the evidence of any particular side, and we are unable to see how it could 
have possibly prejudiced the rights of defendant. 

befendant's next, and last, contention i» that “the trial Court 

erred in the admission of «videnve fer the purpose of impeachment of the 
defendant." It is somewhat difficult to follow the cefendant's argument 
im suppert of this contention, but we will emieavor to do so. when dee 
fondant was called ac a witness in Kis own behalf, on direct examination, 
he testified that pisintify sold aim hia pager under a plan which was 
Gommonly called the "Handley Plan," «hich wav different from any other 
plan of financing known at that iiweg tint during the perled that he 
@ealt with plaintiff he was also purchasing notes of many other autasobile 
@ealers on the “Hendley Plon,” and that there was a reserve charge made 
‘Mgainet oll of these dealers ané thot thie reserve charge was acounulated 
date =» fund and mone of 11 wow ever returmed to ary of the Genlers. The 
evident Object of thie tentimony wes to wirengthen hie previous teut imony 
, to his dealings with plaintirf and to justify his conduct im reference 
e OM crose-exemination the fullowing ocuuxied: "GQ. Did you ever 


of Dam Agon? Ae Yess G- id you ever pay him any money back as 














of reserve? As Woy mot om reserve. * * * Mr. Berke: Q- I 
whet dic you pay it back om? A. I don't remember. (. Did he sue you? 

. G+ Yor reserve? A. Yous (+ You settled and paid him, didn't 

A® Hoe Qe Well, 444 you wim that case? Mre Burditt (attorney , 

)t Mow, if your Honor please, I ovject to further 


tion of the witnesc, whose gredivility he vouches 
and he can’t impeach him by crove-examination er othor- 
Mr. Berke: You mean I calied this witness. ur, Burditts 


* Ama I am perfectly willing te show your Honor the laws 
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you can't impeach this witness; you vouched for him in this Court.* 
The court sustaimed the objection te the last question. The 
following then occurred: “Mr, Berke: As a result of that laweult, 
éi¢ you pay any money to Kr. Dan Agoa? * * * The VAtmess: I don't 
recall heving made eny such payment." Agon, an autamobile dealer, 
was colled se a witness on behalf of plaintiff and stated that he 
had a contract «ith defendant. He was then aeked whether he had 
ever received any money or property from defendant, but the eourt 
suetained an objection to thie question om the ground that it wae an 
attempt to impench defendant and thet this was improper, for the 
Feacom thet defendant had previously been calles ae a witmeen by 
Pleintiff and thet plaintiff could not impench hie own witness. 
Defentant contends that becouse plaintiff had previously called 
defendant as a witmees he thereby vouched for his credibility and 
that plaintiff had mo right te impeach the testimony of defendsnt 
even when that teztinony wae given by defendant whem he was called 
as a witness im his own behalf. it appears that plaintiff called 
Gefendent as a witness and attempted to interrogate him in reference 
te certeaim evhivits, wut defendant stated that be wae not @amiliar 
with them and referred the examiner to his bookkeeper, Puls, whe, 

he notated, would be able to testify fully as to the exhibits. The 
court erred in ruling that beenuce plaintiff exlied dcefendemt as a 
witness that the latter might thereafter ge upon the stand in his 
own behalf and that plaintiff would be bound by any testimony that 
he wight then give and wodld not heve the right to impeach any of 
seid testimony. Defendant concedes that the court prevented gon 
from testifying to facts that might tend to contradict defendant, 
but he argues that the mere colling of Agoa ae a witness and asking 
him the (ueetions referred to created o prejudice against ¢«fendant 
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im tae minds of the jurera. je fing ne merit im thie contentien. 
Defondent, to impress the jury with the fairness of hie defense, 
had testified, on direct examination, that he dealt with many 
other dealers anc always im the some way os he did with plaintirf, 
and in our judgment he could not justly eomplain if the trial seurt 
had allowed plaintiff to introduce evicance to contradict him in 
thie respect. However, as the court rule¢ in ¢rfemtont's favor, 
he is im no position to complain. 

After @ Gareful considerstion of the three contentions 
raised by defendnut, we sre s tisfied thet he hae had = fair amd 
impertiai trial, ond the judgment of the Superior Court of “ook 
County should be and it is affirmed. 

APY TPUEAD 


Barnes, Pe Joo aud Gridley, J+, comeure 











lata alts ad sisom om ane? 9 oo wm 

epanetod wid to neemtber nets ddtw yank ate we ozqael 
ita, GRY Banh oat tosld qmolionie | onthe 4 " 
ay attisetaty Mtiw Dib od er yor stem oat at vente a 2 
7 Humes fabet ona 3h stosqree aaut tom simwe sd 

! idl tatseetions ef eanehive | a prcity hati iT ' 
exowet at ¢aeteigtah mk poker feo ?, 











NE ae ree 








rey re, aT 












“pmotinezney s ooame ote x moLsorentnaes » 
pt pal peak eos may 
_ Bie hak © bat most ok tne mobtedion ose 4 d 
oe i i ees Bn A? SS ae 
re, See eee oe een cee ae 
Ne Wate am al Paks waht ih 
ee ce ie tic} Maar am ey ait € ry ane” SF! 
0 CHR TA . 
CAPD ALE, OVE ey sa tcl sg ot} wnat 


SFE VY RA Ee irre Phin ateoakttin, fe Was 
Hd aa 


a ae ee ee ee Bue 









oN 
























OS date Pear ted ed sawed” wie geal’ tiated Gail 


ie 


ORR OS Rams ereunm ie BE OR ae ™ wines ae Hat ‘ora 


tae ray 


ae RTS a ome Tubs mg ind ty ke wa 


Fe 


i oe 


RQ pare cas ewAN ities te foaat snot 


atte ints ak eae OD sla ais eed sh Bee? 


in mL 
we ALR 


eM Bi aint 
a ha oe eT ba i 1 Pao ted tied ee, oe yar 
; \ ¥ "% } ey 1 ey 
(y apo, Re Bia A ie ay wie tu. a ne Bs 
tee) <p% mK ue twat 2 2tF ‘i dilies aed ave 


mee ata Tas vey dik dotw naw gh” 4 















TOL ANTONY, ee eS es a. Mae Te hat ato a “a 








“mmm ht o Oe pees te Latha, 1S wv isfose gdh be 
Fiope Chateau A teres teal ven 


re Ap Peal nh eny “i iin pay ies ca 


~% 





prtiig, 


“ 





APPEAL FROM SUPERIOR 
COURT, COOK GOUBTY, 
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ME. JUSTICE SCARLAN DELIVERED THE OPINION OF THE COURT, 


Ve 


Re Je WITKESY and L/ QWAND T. WITKEY, L 
-ppellants. 


ge ee ee ee 
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Prank J. Allen, coing business au Frank J. Allen @ 
Company, plaintiff, edtained a jucgment by confession for $2,363 
against ©. J. Nitkey and Leonard {. Nitkey, defendante, on twe 
Promissory notes. Thereafter, upon motion of defendants, the 
Judgeent was opened and they were granted leave to plead te the 
G@eclaration upon the merite, “said judgment stand as scourity 
Until the merits of thie cause be heard and determined.” There- 
after defendants file¢ ao plea of the general issue and gave notice 
of » special matter of defense, coercion anc durcee, The cove was 
Sried before the court, with a jury, ond there wae a verdiet re- 
turned finding the fiesues for plaintiff and ansensing his ¢emges 
‘Ot the ew of $2,000. A motion by defendants for a new trial was 
Overruled and on October 29, 1929, the follewing judgment was entered: 
"Therefore it is comsidered by the court that the judgment heretofore 
Tendered on the 31 day of May A. DB. 1929 for $2,363 to stand in full 
foree and effect as of the date of the rendition thereof and the 
plaintice have execution,” ete. This append followed. 
% Defendants contend “the notes in suit were signed under 
* Defendant A. J. Witkey was the sole witness for defendants 


to the alleged duress and plaintiff denied, in tote, his testimony 
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in thet regards Plaintiff atrenuously contends that the alleged 
facte in cupport of the claim of curees 40 not amount to dureas in 
law, and while we thick there is such foree in this cantention we 
do not consider 1t neeeenary to paes upon the same for the reason 
that it is apparent that the jury dic not believe the teet tmony 
of said defendent in reference to the alleged duress. 

Defendante next content thet the court erred in sustaining 
Objections ef plaintiff to certain questions asked plaintiff on crosne 
examination. ‘e have carefully considered this contention and find 
it without the slightest merit. 

Defendants next contend that the court erred in entering 
@ Judgment, after verdict, confirming in tots the judgnent entered 
by confession. *here a defendant has been let in te plead, upon the 
Opening of a judgeent by confexuiton, the burden rests upon plaintiff 
to prove hie case, the sume as if there had been no judgment by con- 
fension. (Sehen v» Sosemthal, 27 lis App. 3515 Morrie v» Taylor, 
199 Ill. App. 598; Borchsemiug v. Cambyon, 100 Ill. 82.) This rule 
of law is so well established that it 1a unnevesoury te refer te the 
Many other cases thet might be cited tn support of it. Under the 
Plea of the general issue defendants might establish a defense to 
the whole or a part of plaintiff's claim. ‘here the findimg of the 
dary ie fer an smount less than that fixed im the judguent by con- 
fesuion, it ic the duty of the court to reduce the amount of the 
decgmene to the amount fixed in the verdict of the jury. (See Dunlg 
‘Ye ably, 167 111. 485, 408-9; Bradshaw v+ Menwems 254 Ills Apps 44,4 
Sls dgmondson y+ Byam, 112 111. 506, Sil.) © court of law has 
Dower to open the judgment rendered upon a cognovit and hear the 
Parties, and then, if the verdict ohsli require it, reduce the amount 
‘Of the judgeont or set it acide altogether. (Floming ve Jencks, 22 
475, 478; BeGuire v. Compboll, 58 11. Apps 165+) ‘here, after 
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a judgment by confescion, the defendomt make» a shoving that the 
amount of the judgment entered ageinet him was unjust, the court 
shoulé sallow him te pleat, the Judgment to stand as securlty, cad 
the insue ne to vhether the amount fixed ic the jucgment by cone 
feasion wae in fact due the plaintiff from the dufendsnt ehewld 

be submitiec te a jury. (Lamyem vs Lams, duen si Sor, 43 ILle Appe 
654.) Courts of law extreize equitable jurledietion ever judg- 
ments entered by confenaion, aad they have the right to make euch 
orders as will protect the interests of the plainiill and the 
éefendant. flaintiff argues that the jury have found the iavues fer 
plaintiff and thet regardless of the amount fixed in the werdict it 
wee the cuty of the court to confirm the jJudguvnt entered by von- 


feecion and for the amount therein fixed, and cites in support ef 


his arguaent, Cervenke v. Humter, 165 [lis App. O47; Morris ve 
Taylor, supra, and Vest v. MoNaughton, 211 Sli» App» 259. Im none 


of the opinions in these cases in ibe amount of the verdiet stated 
and in each case there was an order entered, after verciot, confirming 
the judgment by confession, whieh action of the trial court wae 
affirmed. We have exemined the records in tkese cases and we find 
that in exch the verciet of the jury was for the same smount as teat 
Qllowed in the jucgment by confession, and therefere the judgment 
entered after verdict was a proper one. in the instant cave the jury 
found that there wae due plaintiff only $2,009 ant platntil’ mace no 
‘Motion for a new trial. fter verdict the trial court should have 
entered a judgment reducing the nmount of the jucgment by confessics 
to the extent of (365. 

The judgment order of the Cuperior Court of etober 29, 
1929, im so far as it confirms the jucquent ny conferaion entered 
May 31, 1929, is reversed, anc the cauee is remanded with direc! ions 
| the trial court to enter a jucgeent order reducing the judgment 
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GENTRAL LIPS INWAwes cqepany ) 
OF ILLINGIi, a corporat ) IsTenLocUrony 
Appellee, } 
) APPLAL FAQ Drawocuren 
ve ) OROLR OF sUPEDIOR comet 
OY COOK COUNTY, boBY me 
GIDMEY HACTORLIN et ale, MOTION TO LIS GLVE 


Defondante, INTERLOCUTONY INJUNCT Ion. 

Je Ke BASIS, individus and as 

trustee, and HAMOLD Le FA EMHOLT., 
Appeliants. 
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Me. JUHTIC’. SCAMLAR OFLIVSRED THE OPISION OF THE COURT, 


On January 31, 1936, the Superior Sourt of (ook ‘ounty 
entered an interlocutory injunction in thic case. No appeal was 
taken from this erder by any of the defendants, wat ou February 
R4, 1950, cefendante J. B. Horria, imdividcwelly and os trustec, 
and Hareld Ll. Feigenholts filed a written motion to dissolve the 
gaié injunction, and thereafter the chancellor entered on order 
demying the motion. The euid de endemts have apponled from this 
order. 

The bill seeks te fereclose a trust ceed dated Jume 1, 

1926, executed by Sidney Hesterlik and .lice &. Masterlik, conveying 
@ertain premises, to secure the payment of their notes aggregsting 
$46,500. The bill alse secks to have set acide, se a fraudulent 
‘@enveyance, « chattel mortgage upon certain furniture and furmishings 
im the premises in quection amd to have ouch furniture on furnishings 
‘deereed to be convertes into ami to be a portion of the premises in 
 @estion, amd to have a cale of such furniture anc furnishings made 

. pert and pareel of the realty. The injumctional order reetrains 
of the defendants, including appellants, fram forcelecing 
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the chattel mertgage om the furniture and furnishings in the 
premises ané from transferring, removing, selling, pledging or 
Ghemgimg the condition of any of the said furniture and furnishings 
wntil the further order of the court. Appellant harris, as trustee, 
ie the mortgagee named in the chattel mortgage, and appellant 
Peigenhelts ic the holder of the notes secured By the same. 
The injunctional order sontains the following. “That 
said injunction may be issued vithout notices for goo¢ cause herete- 
fere enown in the allegotions of this bill of complaint, and that 
seid injunction issue forthwith without the necessity of complainant 
first giving bend therewith.” The statute provides thet a complain- 
ant’s bond can be dispensed with “when fer good cause shown, amd 
upen motice and full Kearimg the court, judge or master is of the 
Opinion that the injunction ought te be granted without bond." 
Appellants state that “nowhere in the bill of complaint does there 
appear ony averment warvemting the waiver of 2 complainant's bond. 
The injunctional order containe mo recital or finding of any fact 
whieh would serve to relieve the complainant of the neces ity of 
Complying with the statutery requirement of fwuishing © proper 
bond as « condition to the issuance of the writ of injunction. Nor 
does the injunctional order recite thet whe ebanecllor wae of the 
Opinion that good cause was shown for waiving the filing of a com- 
Plainant's vend,” and they contend thot the teousmce of the inter 
Lecutery injunction without bend, under such a etate of the record, 
constitutes reversible error. Had appellants appealed from the 
‘Amjunctional order there would have been merit in their contention, 
but they did not see fit to do so, and tiled a written motion “to 
ve the temporary injunction heretofore isoued herein against 
defendants, for insufficiency of the bill of compleint ine 
amendment thereto as to said defendantes said insufficiency / 
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from the face of ssid Dill of complaint and amendment thereto." 
The chanzelior denied this motion and entered an order te that 
effect, and it is frem thet erder thet oppellants have appealed. 
Keving seen fit im the lower court to base their motion upon a 
single greund, they will not be snliewed im this court te urge 
Other grounde in euppert of their contention thet the chaneeller 
erreé im hic ruling upon their motion. 

\ppellante next contend that “the bill ef complaint 
contains se prayer fer the injunctive relief allowed by the order 
of injunction," an¢ thet “the writ of injumection may mot icsue 
WBless a specifie prayer therefor appeara in the proyer fer relief 
Ss well as in the prayer fer procesn-” This contention appears 
te have been abandoned in the reply brief of appellants. in any 
event, there iv mo merit in it, ae the prayer for injunctive 
relief is suffieicat to warrant the injunctive order. 

Appellamte admit, hewewer, thot their principal contention 
is "the lack of samy equitoble right om the part ef the couylainant 
in the pereomaity affected by the receivership and by the injunetional 
order.” ‘The motion to dissolve having been based on a want of equity 
apparent om the face of the bill it had the same offeot s# o demurrer, 
Qmé the facte state¢ in the bill ere to be taken as true. (Bennett v. 
Meadéen, 41 111. 354.) ‘omelusions of the pleader were not sdmitted 
by the motion, but only facts which were well plended.” (White v- 
Xoupe Mon’ s Christian Ass'n, 253 111. 626, 628.) 

The bil] alleges that complainant, on /ccomber 1, 1927, 
#014 ané conveyed the premices in question te the Hasterlike, taking 
Deck a purchase money mortgage on the premises for 47,0005 that on 
Tame 1, 1988, the Seaterlike prevailed upon complainant to cause the 
“trust deed énted December 1, 1927, to be released “and the notes 


— euncelled ané currendered, and di¢ then anc there 
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execute ami deliver te your orater im substitution Vieveot the 
tues verd ane notes Kerwin sought to be fareolesed upeony that 
this oubetitution of aceurities wos wade fur the purpose of 
eMabling tae said ‘idney Aeaterlik ane Lice id. Hassteslik to 
inerease by 910 000 she indebtedness aecured by the Sivet mortgage 
open Soe imetemt premises. <herefore, your erates atutes that 
the truat dved herein sought to ce foveclowed upon ead the netes 
secures thereby are seourity for an unpaid valanee of purchase 
price tor the premises here im questions” that the poomiees were 
impreved with a three-story ap ortment building eeptetming thiily- 
oix epertments, which apsrtments and mmlis, entrances, lobbies, 
@tee, Of anid building were furnishes with various articles ef 
furniture and furnishings which *were at oli times ond «bili are 
either affixed te or so used and conductec as to form a part and 
pareel of the said premises and the ovildinge am appurtemnnees 
thereon and that the anme were then and there and 06 ohl times 
theresfter, amé still are weed «™ rented am part of the Lenewheld 
of esch of caid apertments,” anmé thyt all of the said furniture 
and furnishings were in the vuilding when possession thereof was 
delivered by complainant to the Hooterliks “pureusmt to your 
Orater's warranty deed” to themy tht oll of snie furniture and 
furnishings vere incumbered By a conditional comtrnct of whe or 
other security or liens in favor of ©. + "ieboldt & Company in 
the eum of 417,800 and that complainant, on Yebruery Av, 1987, yaid 
the said Company the $17,500 and thereby became subrogated to 
whatever right, sceuwrity, title, equity or interest im and to seid 
articles of furniture and furnishings an was theretofore held by 
eeid Companys thet the said $17,500 wee included im the purchase 


_ Price paid by the Hooterlike te complainant for the premises; that 
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complainant «% no Sime cxecuteu or delivered tu the Hasterhikyw er 
any Gther person er persenea « bill of sale, deed, Yalt-elnim or any 
other imetrument wherein eompioiaan’t conveyeé te any wush pereon or 
persone his interest in o to mid furniture ang Turchlehings “except 
as saié ertioles of furniture ami furnishings were ounveyed and 
trateterrce by your oreter te the caic Havteriiks oc real property 
ae part and pares] ef the premises herein, as by enic warranty deed 
is provicee * * * eald orbicles of furniture ond furnishings being 
imelucee in the subject mottsr of che couciderstions between the 
Complainant =n6 the ciie NoeterlLiks pricr to the exeowhien of this 
complainant's Werreanty Deed aforementioned amd terminating therein, 
amd were included in the subject matter of the contracts and agree- 
ments between the postics relotive thereto, anti were included and 
@omsidered by ths parties «e port of the ‘rend’ estate conveyed by 
your orater to the csid Sidney Eveterlik auc .live 5. Heeterlikx and 
as part of the ‘real’ cetete oud property whieh, it wen ot 11 tines 
imtended, exs to be the security for the cemeining indebtedness due 


te your oretor fram the comsiderstion for (he trenefer thervef se the 
The bill further 


Umpai¢ balance of the said purchase price thes:Tore® 
elleges thet the Hacterlike have made « frsuculent conveynnoe of the 
furniture ent furnichings wut that they otill remain in powsenoion of 
it, eolleet the incwe therefrea an’ retein the purphure The bill 
further alleges fects tending to chow thet the vonveyanee of the 

ehattel property %) the Mnsterlike vss a vielation of the Bulk Sales 
Lew and thercfore void. The bill else «lleges thet defendants threeten 
to remove the furniture oné furnishings fram the promises o1 toe damage 
Ordestroy the came. Under the ellegetione of the bili ve think that 
S@mplaiment hac shown an equitable interest in the “furniture one 
furnisnings* in question anc thet the temporury injunctional osder in 


og haa Rte 
order of the Superior Court of Cook “oumty is 
APF IR ME Le 
es and Gridley, J.,coneure 
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CREYRAL LIFE INstRaReE ) / LS< ff” 
COMPANY OF ILLINOIS, a ; ~ a 
corporetion, ' \ 
Appellee, ISTHALOCUrORY i 
Ve 
APPEAL MOR IITERLOCUTORY 
SIDNEY HASTERLIK et ales OFLU OF SUPEXIORN covUnrT or 
Defentants, ‘) GOCK couNTY AProIre me 
REQ) ‘IVER, 
LOUISE BANOR AUVILD Ie 
CORPORATION, a ser pere State 
and J. Ke HARRIS, ividwally } - 4 
and os trustee, pA r re > | \ 
Appellants. ) Jue 


MR. JUSTICE SCANLAN DELIVARED THE OPINION OF THX CoUmT, 


Defendents J. K. Harrie, individually and sp trustec, 
and Louise Manor Suilding Corporetion, a eorporstion, have 
appesled from an interlecutery order of the Superior Court of 
Cook County appointing a receiver of certsin realty amd personalty 
Upon the sworn 6111. This ease weshere vonvolidatee fer hearing 
with Central Life Insurance Company of Illinoig v+ Sidney Havterlik 
St _al+s Gen. Wo. 34329, in which an opinion has veen filed this day 
Im that opinion appears a statement of certain ellegations of the 
Dll thet are also relevant te the main question involved in the 
imstemt appeal. The defendant J. K. Harris, as trustee, ie the 
Mortgages named im the chattel mortgage which the bill alleges 
ves & fraudulent conveyance. The bill alleges that the legal title 
te the premises in question is now in Louise Konor Building Corporation 
but that the conveyance to it wis fraudulent. 

Appellants contend that “an interlocutery order for the 
appointment of a receiver must fix a time limit, not exceeding 
‘thirty days, for the filing of a complainant's bond,” that “no 
| . Limit was fixed by the order éuring vgich such complainant's 

Wee Tequire¢ to be filed," and thet "fnilimg to fix any time 
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Limit, the order did not comply with the requirceaceate of the 
statute ond was erroneous.“ The order appealed from provided 
(inter plig) “shat thy apjointwent ef said receiver ve contingent 
wpen the filing by the complsinast of campleinant's bend in the 
ewe of $500, with sureties te be approved by thie courte” This 
order «no entered on Jnrmary ‘1, 1920. The record shows thet on 
Pebrucsry 1, 1955, the bend of the receiver was approved and filed. 
There ig no merit in the present contention. 

Appellants next centend that "the bend of complaipant on 
applicetion for the sppointment of « receiver exvet run to the 
adverse party an obliges” and that the bond im the present cace 
"rams to “idney Hasterlik et #1.," an obligee and thet euch bend 
afferds no protection te appeliante and in pot in compliance with 
the etetute (Cahill's 1929 T22. Rev. St. {he 22, See. SS), whieh 
prevides “that before any receiver shell be appeintedc, the party 

making the epplication shall cive tomd to the acwerse party * * © 
Cenditteme< to pay all deamger * * *" Sven if it be concedec that 
tho Bond did mct comply vith the statute ac te form, cefendarte’ 
Temedy was by applicution te the court below ant not by appeal. 
(Sew Solmidt v. Jonnoom, 166 Ill. App. 623, 627; Anderson y. 

 Bibtberg, 127 121. spp. 252, 247.) Mor enn we egree with the 
Contention of the instant defendants thet they could not maintain 
@& action at law om the bond, os it ie eciearly «pparent from ites 
Provisions that it was intended to indeemify all of the defendants 
whoce “property, equitedle interest, things in action, ond effects" 
Bight come into the hands of the receiver. 

In their reply bricf defendants state that thefy principal 
| @amtention fc “the lock of amy equiteble right on the pert of the 
complainant in the peresonnlty affected by the receivership and by 
_ ‘Whe injunctions erder." Im Centra) Life Insurance So. v+ Heoter.ik 
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gt_s]-, supra (Gen. No. 34329), we held that under certain 
eliegetions of the bill complainant has shown an equitable 
interest in the “furniture and furmishimgs.” If this holding is 
correct, as we think it le, there is mo merit in the present 
eontention. 

The judgment order of the Superior Court of Cook 
County ie affirmed. 

APPIDMEVs 


Barnes, FP. Je, and Gridley, Jey coneure 
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AT A TERM OF THE APPELLATE COURT, 















and held at Ribs way on T Se the Fourth day of February, in 
the year of our Lord one ponent nine hundred and thirty, 
within and for the Secdénd District, of the State of Illinois: 
sent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS Mj JETT, Justige. 
Hon, NORMAN L.\JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 25 v4 I.A. 6 5 4! 
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BE IT REMEMBERED, that afterwards, to-wit: On 
']. 1930 the opinion of the Court was filed in the 
c's office of said Court, in the words and figures 


D9 ing, to-wit: 
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— No. 8 091 Agenda No, 10 
In The 
APPELLATE COURT OF ILLINOIS 
Second District 


October Term, A.D., 1929 


THE HEOPLE OF THE STATE OF 
ILLINOIS, 


Defem ant in error ERROR TO THE 


VS. CIRCUIT COURT 


) 
) 
) 
) 
) 
) 


GEORGE BLACKBURN, OF OGLE COUNTY. 
Plaintiff in error 


OPINION by BOGGS, P. J. 
Plaintiff in error was tried in the Circuit Court of 
Ogle County on an indictment consisting of six counts, three of 
which charged sales, ad three possession of intoxicating lima, 
with intent, etc. The jury retuned a verdict finding plaintiff in 
error guilty in "1, 2, 3, 4, counts of the indictment". The motion 
made for a new trial was overruled, and judgment was rendered on 
the verdict. To reverse said judgment, this writ of error is pro- 
secuted. 
In his brief and argument counsel for plaintiff in error 
states that he"relies upon the three following propositions; First, 
_ tht the court camitted error in refusing the defendant's ins truc- 
¢ tions offered, and each and all of them except one. Secom, the 
_ court committed manifest error in not holding that the verdict of 
the jury was indefinite, uncertain and void. Third, the court 
in not giving a new trial on the affidavits of John Hayes 










eat “eee, 


Tge Blackburn." 

Defendant's first refused instruction is as follows: 
"The court instructs the jury that if they can reconcile 
“in this case upon any other reasonable theory or 
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_hypothests than that of this defendant's guilt, it is your duty to 
do so and acquit the defendant." 

This instruction states a correct principle of law, but 
as no qestion is raised as to the sufficiency of the evidence to 
support the verdict or judgment, we hold that plaintiff in error 

was not prejudiced by the refusal of the court to give the same. 

The giving of instructions of the character of defenta nt's 
second and ninth refused instructions has been frequently condemned 
by the supreme court. People v. Rogers, 324 Ill, 224-235; People v. 
Schuele, 326 Ill. 366-371. The court therefore did not err in refus- 
ing the same, 

The third refused instruction, so far as it stated correct 
principles of law, was covered by plaintiff in error's fourth give 
instruction. It is conceded that the court properly refused the 
fourth refused instruction. The fifth, sixth, and eighth refused 
instructions, so far as they state correct principles of law, are 
covered by the second given instruction. Refused instruction seven, 
so far as it states correct principles of law, is covered by 
Plaintiff in error's fifth given instruction. 

It is also contended that the court erred in refusing plain- 
tiff in error's tenth refused instruction, and in modifying tle sme 
and giving the same as modified. The court @id not err in this 
ruling. As tendered, this instruction has been condemned by the 
supreme court. This instruction, is a duplication of the defendant's 
second and third given instructions, and it would not have been 
error to have refused it. People v. McKinnie, 328 Ill. 631-639. 


- As moiified, said instruction was proper. 
» 
; , While the court gave a rather limited number of instruc- 


5 . 
‘ tions on behalf of plaintiff in error, an examination of the same 
will @isdose that the instructions given were sufficient to inform 








a “raped repeats another already given, affords no ground for 


People v. Dear, 286 Ill. 142-153; People v- Cash, 


4: People v. McKinnie, 326 Ill. 637-639. | 4 
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While not included in the above specifications, in the 
argument counsel for plaintiff in error insist that the giving of 
defendant in error's seventh instruction constituted reversible 
error. This instruction is as follows: 

"The court instructs the jury that the defendant having 
become a witness in his own behalf, became the same as any other 
witness, and that his testimony should be subjected to the sme 
tests as are legally applied to the testimony of any other witrwss; 
that in determining thedegree of credibility that should be accord- 
ed his testimony, the jury has the right to take into consideration 
tl fact tt he is interested in the result of the prosecution; 
that if, after considering all the evidence in the case, they 
shouldfind that he has willfully and corruptly testified falsely to 
any fact material to the issue in the case, they have the right to 
disregard his testimony except insofar as it was corroborated by 
other credible evidence or facts and circumstances apwaring in 
evidence," 

The giving of instructions of this character has been ap- 
proved by the supreme court in People v. Harris, 261 Ill, 517-525; 
Spears v. People, 220 Ill. 72; Siebert v. People, 143 Ill. 571; 
Rider v. People, 110 Ill. 11-13; Harshmann v. People, 101 Ill. 

568; People v. Daugherty, 266 Ill, $20-434. However in People v. 
Kircher, 335 Ill. 200, People v. Schuele, 326 Ill. 566-571, md 
People v. Washington, 327 Ill. 152, the court condemned that pation 
of the instruction which states that "if, after considering all thse 


evidence in the case, they should find that he (plaintiff in error ) 


a 


‘has willfully ad corruptly testified fdsely to any fact material 
=. 


‘ten *” the case," they have the right to disregard his testimony, etc., 


for the reason that it singled out the defendant. 
This instruction should not have been giva. lHavever, 








m view of the fact that no contention is being made that the e vi- 
does not support the verdict, we would not be justified in 
: ‘the judgment for the giving of this instruction. Hoge 
1 , 117 Ill, 35-47; Featherstone v. People, 194 Ill. 525- 
oY, People, 204 Ill. 170-177; Mash v. People, 220 Ill. 
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pich v. People, 227 Ill. 80-84; People v. Schmidt, 292 
27-133. 
It is next insisted that the verdict of the jury is un- 
certain and indefinite. Said vercict is as follows: 
| "We, the jury, find the defendant cuilty in manner and 
form as charged in the 1, 2, 5, 4 counts of the indictment, in 
manner and form as therein charged. ‘e find the defendsnts age 
to be 57 years." 
The test of the sufficiency of a verdict is whether the 
intention of the jury con be ascertained, with reasonable certainty, 
and 4f thet intention can be so ascertained, the verdict will be 
sustained. People v. Quesse, 310 I11. 467-471; Lyons v. People, 
68 Ill. 271676; Stoltz v. People, 4 Scam. 168-170. Verdicts are 
not construed with the same strictness as pleadings in criminal 
eases, but all reasonable intendments will be indjulged in to sm 
cal them/ People v. Quesse, supra, 471; People v. Buckman, 279 
. 348-351; People v. Patrick, 277 Ill. 210-217, People v. Srown 






















Ill. 169-177; People v. Tierney, 250 I11. 515-520; People v. 
‘Lee, 237 Ill, 272-273. Under the law as laid down in the fore~ 
, cane authorities, the verdict of the jury clearly referred to the 
, second, third and fourth counts of the indictment. The aart 
aid not err in holding said verdict sufficient. 
Lastly, it is insisted thet the court erred in refusing to 

a new trial on the ground of newly discovered evidence, In 
of said motion, the affidavits of plaintiff in error end of 
ohn B. Hayes, the city attorney of the city of Rochelle, were 
ted. Said affidevits are set forth in the abstract as follows: 
* Affidavit of defendant, George Blackburn, in support of 
i George Blackburn stating that after the close of the said 

1 he discovered among the files of Attorney Fred A. Wirick, 
id, a bill of particulars furnished by John B. Heyes, City 
ey, setting forth that said Blackburn was charged with the vio- 
on of the Prohibition Act by having sold one-half pint of intoxicat- 
| * John MeLein in 1928 for which he paid One Doller also 
one pint of liquor on October 16, 1928, for $2.00. 
this witness was given to John B. Hayes by 
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Mr. Schade and Mr. Brooker who testified against this affiant in 
the above entitled cause; that said McLain, Mr. Schade, Mr. Brooker 
end Mrs. Brooker were the names furnished in said bill of particu- 
lars; that the name of Hugh Stultz did not appear; that these were 
the same alleged violations of the Prohibition Act to which ssid 
Mr.Schade, Mr. Brooker and Mrs, Brooker testified to on the trial of 
this defendant in the Cir cuit Court of Ogle County; he further 
states that since said trial he has observed and finds that the rays 
from the electric light near the street mrner of his home do not 
fall on the back door or within 10 feet. And it would not be possible 
fram this light to see the transaction as testified by Schade, Brooker 
and Mrs. Brooker." 
"Affidavit of Johm B. Hayes stating that on or about the 
15th day of October, A.D., 1928, he was City Attorney of the City 
of Rochelle; that during the month of October, A.D., 1928, he was 
called upon to prosecute one George Blackburn on the complaint of 
L. P..Brooker for the possession and sale of intoxicating liqua@ 
in vaolation of an ordinance of the said City of Rochelle on the 
15th and 16th day of October, A.D., 1928; ‘hat following the arrest 
of said defendant, George Blackburn, he furnished Fred A. Wirick, 
Attorney for said defendant a bill of particulars setting forth 
the nmes of th witnesses who were to appear and testify against said 
Blackburn; shat Theodore L. Schade and L. P. Brooker gave him the 
memes of the ssid witnesses and that they stated one John McLain 
was the person who purchased intoxicating liquor of George Blackburn 
; on the 15th and 16th days of October, A.D., 1928; that this affiant 
4 prepared and signed a bill of particulers hereto attached, atid 


: @elivered the same to Fred A, Wirick, Attorney for said George 


” 


Blackburn." 
Im this connection, the bill of particulars referred to 








8 presented, which is to the same general effect as the affidavit 
the: witness Hayes. 

ae Motions for a new triel on the ground of newly dis covered 
re not looked on with favor by the courts, and are closely 
i. Peovle v. LeMorte, 289 Ill. 11-21; People v. Dabney, 
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Til. 322-327; People v. Madden, 318 Ill. 187-165. 
i? . ; In People v. Dabney, supra, the court at page 328 says: 
"The evidence must fulfill the following requirements: 
First, it must appear to be of such conclusive character that it 
will probably change the result if a new trial is granted; sewnd, 
* it must have been discovered since the trial; third, it must be much 
as could not have been discovered before the trial by the exercise 
of due diligence; fourth, it must be material to the issue; and, 
fifth, it must not be merely cumulative to the evidence offered on 
the trial. People v. Pennell, (ante, p. 124;) People v. LeMorte, 
supra; People v. Williems, 242 I11. 197; Henry v. Pehple, 198 id. 
162." 
The direct purpose of said affidavits is to impeach the 
testimony of the witnesses Schade, Brooker and lthel Brooker. A 
new trial should not be granted for newly discovered evidmce, the 
; purpose of which is to impeach the testimony of some witnesses, 
People v. Grady, 125 Ill. 122-126; People v. Johnon, 286 Ill. 108- 
114; People v. Heinen, 300 I11. 498-504. The court did not err 
9 overruling the motion for a new trial on account of newly dis- 
-_ covered evidence. 
For the reasons above set forth, the judgment of the trial 
court will be affirmed. . 
a Affirmed. 
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I, JUSTUS IL.. JOHNSON, Clerk of the Appellate Court, in 

G Fai Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

e, of record in my office. 

. In Testimony Whereof, I hereunto set my hand and affix the seal ot 
wy said Appellate Court, at Ottawa, this——___________________day of 

| in the year of our Lord one thousand 


oe a nine hundred and twenty- 


ie Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 
Pa 


held at Ottawa, on Tuesday, the Fourth day of February, in 






the year of our Lord one thousand nine hundréd and thirty, 
within and for the Second District gf the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

ni Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. p 5 vi T.A. 6 5 A. 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
11 1930 
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General No. 8094 Agenda 13 


In The 
APPELLATE COURT OF ILLINOIS 
Second District 
October Term, A.D. 1929. 


HARRY MINTS, trading by the name 
and style of ELAINE DRESS CO., 


Plaintiff in Error. ERROR TO THE 
CIRCUIT COURT OF 
-Vs- ROCK ISLAND COUNTY. 


8. P. BURGESS, J. J. BURGESS and 
QO. F,. HILDEBRANDT, 
Defendants in Error. 


OPINION by BOGGS, P. J. 


An action in assumpsit 77s instituted in the circuit 
@ourt of Rock Island County by plaintiff in error, hereinafter called 
Plaintiff, against defendants in error, hereinafter called defendants, 
| and one E. H. Stapp, to recover for merchandise sold to Frederick M. 
| Dunham & Co., of Rock Island. Service was not had on the defendant 


The declaration sets forth*that the defendents were 

ous that plaintiff extend credit to said —e & Co., and, to 

duce and persuade plaintiff to extend such credit, entered into the 

, ing contract of guaranty: / 
*Please cell to Frederick M. Dunh=em & Co., at lowest 

ces and regular terns such merchendise as the said Frederick M. 

& Co., may from time to time select, and in consideration there- 


hereby cuarantee and hold ourselves personally responsible 


entee to remain in force until such time as = 
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edit ok M. Dunham Co., may present satisfsctory financial 
tement for your approvel of their credit reouiremnents from your 
irm, when it becomes void and is to be returned. 
+ *Witnmess our hands and seals this twenty-seventh day 
of December, 1925, A. D." 
The declaration further avers acceptance of said guar- 
anty, extension of credit, etc., in reliance thereon, claiming d-m- 
ages, etc. 

A plea of the genersl issue was filed by all of the 
defendants. In addition thereto, the defendants 8. P. Burgess and 
J. J. Burgess filed thirteen special pleas. The pleas 2 to 13, in- 
_ @lusive, are similar in character, each setting up a note or trade 
| acceptance given by Dunham & Co., to the plaintiff, averring that 


such trade acceptences or notes included and evidenced a part of the 

















_ indebtedness of Dunham & Co., which had accrued prior to the dete of 
such instrument, and opersted to extend the time of payment thereof, 
without the consent of said defendants, who were thereby discharged 
‘fren the guarenty to that extent. The total of the notes end trade 
_ acceptences set up in the pleas greatly exceeded the credit extended. 


‘ . 


he fourteenth or aiditional plea set up that, On October 18, 1924, 
- defendants Belivered sg plaintiff a written withdrawel from the 
aY mentioned in ‘the aeaicinativon: 

Plaintiff replied that ssid notes and trade acceptances 
not evidence or include the indebtedness or any part thereof men- 
in the declaration, and that plaintiff did not take, accent 
r receive them or any or either of them in payment of or on account 
P such indebtedness. As to the additional ples, pleintiff denied 
notices Was delivered to him as in said plea alleged. 
A trical was had, resulting in 2 verdict infevor of 


Pendants. Judgment was rendered thereon agsinst plaintiff, in 


a. 
7. «4 










Af action and for costs. To reverse ssid judgment, this writ of 
ited. 
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fg | & Company was engaged in selling merchendise 
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mer-was its manager. One Harry M. Hires succeeded Schomer as 
er in 1924, and become its secretary in the early vart of 1925. 
defendent Hildebrandt siicceeded Burgess as president on October 
a 1924. 
Plaintiff was a manufacturer of dresses under the 
trade name of Elaine Dress Co. On December 27, 19°%, ssid guaranty 
Was delivered to plaintiff. All merchandise shinved prior to Decen- 
ber 9, 1924, under ssid guaranty, was paid for by ssid corporation. 
From time to time thereafter, merchandise was shipved to said cornora= 
tion, some of which plaintiff concedes was paid for, but claims that 
at the time suit was brought there was owing a balance of $9,536.51. 
About July 31, 1925, Dunham & Company went into tenkruptcy. Pleain- 
tiff testified that he had received a dividend from the bankruntcy 
Court of $498.44, for which amount said company is entitled to credit. 
8. P. and J. J. Burgess withdrew from the firm of Dun- 
ham & Company about October 1, 19°24. Said defendants testified that 
on October 17, 19°94, they sent the following letter to plaintiff: 
"Inasmuch as the undersigned have disnosed of their 
ee, in the Fred'k M. Dunham & Co., and are no longer connected 


with the company in any capacity, we herewith withdraw any cuarantee 

















or payment on merchandise purchases, which may have been given by 
ir. Israel Schomer at the inception of the commoany. This for your 
mformation.*® 

Plaintiff specifically denied ever having received 
d letter. The only difference in the defenses of the Burgesces 
of Hildebrandt is in connection with said letter. If said letter 
in fact sent by the Burgesses and was received by plaintiff, 
m, as to all goods delivered thereafter, said defendants would 
be liable therefor. 

It is the contention of all of the defendents in su0- 
% of the verdict and judgment, that the goods for which this 
RAs ean were all patd for by Dunham % Company by the delivery 


j 
ences and notes had the effect of ertending the time of a 





ch goods; that seid time was so extended withovt notice 
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a 4 
8 was greater than the amount of the indebtednecs sued for, if 
) 

e contention of said defendants is sound, plaintiff wonld heave no 





rient of action ageinst then. 

It is the contention of plaintiff, as to sll of ssid 
notes end trade accent=nces, with the exception of a trade accent*nce 
for $717.85, that they were not delivered or accepted 2s vayment for 
any specific invoice or invoices of goods, or as payment on said in- 
debtednesse. but were delivered to end used by plaintiff as a meenes 
for reising funds with which to conduct his msiness and to furnish 
the merchandise which Dunhem & Company was from time to time ordering, 
and were so understood by Dunham & Company. 

The facts and circumst*nces disclosed by the record 
strongly corroborate plaintiff's position. On December 23, 1974, 
trade acceptances to the amount of $15,000 were delivered by Dunham 
& Company to plaintiff. On January 2, 1995, eliminating said $15,000 
tn trate acceptances, the amount owing to plaintiff was $12,636.39. 


‘ as contended by the defendents, sid trade acceptances of $15,000 
















applied as payment on ssid indebtedness, the account would have 

paid, leaving 2 sur lus to the credit of Dimham & Comoany. WNot- 

anding this, on January 2, 1925, additional trade acceptances 

= amount of $10 ,000 were delivered by Hildebrandt, the menager 

ham & Co., to plaintiff. This transaction strongly tends to supe 

- plaintiff's theory thet ssid trade ecceptences were not @elivered 

, received by him in settlement for s°id goods. Then, too, on Mey 
925, Dunham & Coxpany wrote vnlaintiff as follows: 

"My Dear Mints: Pursuant to our arrengements I enclose 

| herewith two tradesacceptances, each in the sum of $°,500.00, 

July 20th and one due August 29th. Also two judgment notes 

100.00 each due on the same dates. I wich you would try to 

® discounted for us. If you can get these discounted we will 


to use a substentiel part of the proceede to apply on your 


»aersvered to plaintiff without any account being stated, 


ice to ed particular invoice, excent as to the one 
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of $717.85. Certsin of ssid trade acceptances were not used and 
were returned by plaintiff to Dunham & Co. Dunhem & Commany received 
“no remittance slices from plaintiff ecent when checks or cash had been 
received by plaintiff, or amounts had been received in vayment of ssid 
trade acceptances. 
This being the state of the record, it was eminently 
neces-ary thet the record be substantially free from error. 
One of the grounds urged fom a reversal of sid judgment 
is thet the court erred in its rulings on the evidence. Plaintiff 
Was asked by his counsel: "Did anyone of these notes or trade 
acceptances excent the trade acceptance for $717.85, which was paid 


by the remittance slip marked plaintiff's exhibit 7, ever have an 


—_ ~~ — 


amount that corresnonded with the sum total of any invoice or invoices?® 


"Answer: No." On motion of the defendants, this answer was stricken, 



















Plaintiff was also asked: "I will ask you whether at any time he told 
you in any of those conversations that these notes and trade acceptances 
were intended as payment for invoices’" An objection to this 

question was sustained. He was then asked: "Did Mr. Hildebrandt or 
officer of Dunham & Co., ever ask you in connection with any of 

the trade acceptances and notes which have been introduced in evidence 
in this case, to postpone the date of payment on your accounts on ac=- 


t of such notes and tredescentances or either of.them?" Also: 


Co., that you would accept any or either of these notes or 
rade acceptances in payment of your accounts or by way of extension 
: time on your accounts?" 

General objections to each of these ouestions were 
sined. If answered, these ouestions would have tended to prove 
ther or not said trade acceptances were delivered to plaintiff in 
btlement, in whole or in part, of said indebtedness. As that was 


of the questions to be determined by the jury from the evidence, 


a with the alleged letter which the Burgesses testified 

Aim on October 17, 1924, to the effect that they had ser- 
ry 

ions with ssid corporation, the defendants in effect 
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le plaintiff, as to such subject matter, their witness. This point 
4s not well taken. The court did not err in its rulings in this 


connection. 


It is also contended that the court erred in admitting 
a purported copy of ssid letter in evidence. This point is not 
well taken. It wes for the jury finally to say whether or not ssid 
letter had been wrttten to and received by plaintiff. 
It is next insisted that the court erred in its rulings 
on the instructions. Instruction 30 on behalf of the defendants 
is ae follows: 
"The court instructs the jury that while the law makes 
the olaintiff a competent witness in this case, yet the jury have a 
Tight to take into consideration his situation and interest in the 
preeets of your verdict, and all the circumstences which surround hin, 
as shown by the evidence, and give to his testimony only such weight 
as in your judgment it is fairly entitled to." 
While it has been held proper for a court to give an 


dnetruction of this character where the defendant is a corvorstion 
















est Chicago 8. Ry. Co. v. Dougherty, 170 I11. 379-382; Chicago & 

B. I. R. R. Co. v. Burridge, 211 I11. 9-13; Korn v, Chicago Rys. Go., 

+ Tl. 329-334-335), our supreme and appellate courts have uniformly 
that, where both parties are aeterall persons, instructions of 
character are not ppoper. Chicago & E. I, R. R. Co. v. Burridge, 
#, 13; Geohegan v. Union E. R. R. Co., 266 Ill. 482-498; Godair v.. 
Natl. Bank, 225 Ill. 572-576; Helbig v. Citizens Ins. Co., 234 Thi, 
58; Sangster v. Hatch, 186 App. 340-342; Hartshorn v. Hartshorn, 
App. 241-424; Purgett v. Weinrank, 219 App. 28-32; £ngstrom v. O1- 
248 Apo. 480-488. 

The testimony of plaintiff was of vital importance in 

et of his case. If the jury believed his testimony, he never re- 
MEE Xke purported letter, notifying him of the disposal by the 

pees of their interest in said corporation. While there wae some 
ay in corrorboration of the olaintiff in this connection, 

est mony was the only evidence in direct denial thereof. 

g of seid instruction was prejudicial to the rights of 
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Instruction 8, on behalf of the defendants, among other . 

"things, stetes: "The court further instructs the jury thet if you be 

“Rieve from all the evidence in the case, and other instructions of 
the court in this csse," etc. This instruction wae erroneous, intll- 
ing the jury they might make 2 finding "from the evidence and other 
instructions of the court," etc. 

Defendants! instruction 14 is as follows: 

"The court further instructs the jury thet the account sued 
on in this case between the plaintiff and Freder'k VM, Dunham & Conmmany 
was what is called an open account for goods and merchandise eold, 
and that the taking of ea trade acceptance or note from Freder'k i. Dun- 
ham & Company, the principal debtor, by plaintiff, the creditor, would, 
provided that such was the intention of the ssid parties, amount to 
a merger into the trade acceptance or note of such part of the open 
account, if any, as you may believe was so evidenced by such note 
or trade acceptance, and in this case if you believe from all the 
evidence in the case that any trede acceptance or note in @vidence 
Was given by Freder'k M. Dunham & Company to plaintiff, said Elaine 
Dress Company, it being the intention of both of said parties that 
said open account to the amount of ssid trade acceptance or note 
be discharged and such trade accentance or sote be taken in payment 

(of said open account to the emount of seid trade acceptance or note, 


then the defendants were discharged from their alleged liability as 












Guerentors to the amount of such trade acceptance or note, if any, 
such open account." 

The giving of this instruction was prejudicial error, . 
that it practically told the jury that the mere receiving of said 
‘ade acceptances and notes by pleintiff from Dunham & Company 
ald, in and of itself, merge so much of the indebtedness as such 
acceptance or note might cover. It wes elso erroneous in thet 
practically assumes that it was the intention of Dunham & Company 
nd of plaintiff that the notes and trade acceptances so delivered by 
ness in question as would be covered by the amount of such 
or trade acceptances. 
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Twelve instructions, similar in character, were given on 
behalf of the defendants, based on certain of said notes ma 
trade acceptances. If said instructions were otherwise proper, 
ifwas prejudicial error for the court to give so large a number 
of instructions to the jury with reference to what would effect a 
discharge of said indebtedness in whole or in party. The decisions 
of the courts are uniform in so holding. Admms v. Smith, 58 Ill, 
417-419; People v. Harrison, 261 Ill. 517-827; Nelson v. Chicago 
Ry. Co., 163 App. 98-105; Daubach v. Drake Hotel Co., 243 App. 
298-505. 

There was practically no evidence on which to base an 
instruction with reference to the intention of said parties, The 
court erroneously excluded evidence which was properly admissible 
on that issue, 

Several of said instructions submitted to the jury tk 
question as to whether it was the intention of Dunham & Company 
in delivering, and of plaintiff in accepting said notes ami grade 
acceptmces, to extend the time of payment thereon. The instructions 
in this connection were not carefully guarded. 

It might also be observed that, so far as the re@ord dis- 
closes, said notes and trade acceptances might have been given 
for indebtedness other than that sued for in this case. The burden 
of proof in this connection was on the defendants, to show that said 
notes and trade acceptances were given in settlemomt in whole or in 
part, of the indebtedness here sued for. 

} It is also insisted tm+ prejudicial remarks were made by 


counsel for the defendants in his closing argument. To a 








- eertain extent, the remarks complained of were provoked by counsel 
tor the plaintiff. He is therefore not in a position to successfully 
this assignment of error. 

For the reasons sbove set forth, the judgment of the trial 


rt will be reversed ani the cause will be remanded. 
wy " Reversed and remnded. 
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STATE OF ILLINOIS, 
; 88. 
OND DISTRICT 


I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
d for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


itled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this—________________day of 


in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
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A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the Fourth day of February, in 
| the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
| JUSTUS L. JOHNSON, Clerk. 


25714. 654 


| FLOYD S. CLARK, Sheriff. 
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HERMAN V. BITTORF, AND 
LEO J. WAHL 
k PppELLEeEs. 


APPEAL FROM THE CIROUIT 
GOURT OF WHITESIDE COUNTY 


Vv. 


WILLIAM TYPER, ET AL 
A PPELLANTS 


OCTOBER TERM, 1929 
Jett:j 
This suit was brought in the circuit court of Whiteside 
County by Herman V. Mttorf and Leo J. Wahl, appellees, agairet 
William Tyner, et al. appellants, for the purpose of enforcing 
a contract entered into between the stockholders, and to obtain 
an order directing equitable contribution by appellants to 
reimburse appellees for certain moneys they claim to have laid 
out, or become liable for in order to effect a consolidation of 
two banks, known as the State Bank of Sterling, and the Farmer's 
and Merchants State Bank of Sterling. 
The record discloses that the State Bank of Sterling and the 
Farmer's and Merchants State Bank were in distressed financial 
circumstances during the year of 1926 and in January of 1927. 
The State Bank of Sterling was in a much worse condition than 
the Farmers and Merchants State Bank. The liouidation of the 
State Bank of Sterling was evident. 
In order to bring about a merger or consolidation of the 
two banks, certain persons were appointed by the officers, and 
directors of the respective banks, clothed with authority to work 
y out a plan of consolidation. The committees were authorized to 
investigate the assets and liabilities of the banks. The 
Committee appointed by the State Bank of S&erling, was to inves- 
tigate the assets and liabilities of the Farmers and Merchants 

f State Bank, and the Oommittee of the Farmers and Merchants 









State Bank was appointed and authorized to investigate the 

assets and liabilities of the State Bank of Sterling. These 

‘committees reported and the conaettekews of the two banks 
a mated. The new bank into which the two banks were 
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Whereas, some of the individual stockholders of the State Bank 
of Sterling will endorse and guarantee the payment of certain 


== é 


merged is the Central Trust and Savings Mank. Under the 
arrangement of consolidation, each stockholder in the old bank wag 
to receive one-half share of stock in the new bank, in lieu of a 
full share of stock they held in the other banks. 

As a condition of the merger, it was agreed that certain 
assets of Coubtful value should be eliminated from both banks 
and not carried over into the new bank, and among the assets 
of the State Bank of Sterling, which were objected to, was an 
item of $81,010.00 known as "Frozen assets." 

After the two committees appointed by the respective 
banks, had reported, more than two-thirds of the officers, 
directors and stockholders of the State Bank of Sterling held 
@ meeting on January 7th, 1927, at which the following agreement 
wos entered into:- 

"We, the undersigned, stockholders of the State Bank of 
Strerling, in consideration of the mutual promises to each other 
and in consideration of our present liability to the depositors 
of the said State Bank of Sterling, Sterling, Illinois. 
Whereas, the State Bank of Sterling, Sterling, Illinois, and 
the Farmers: end Merchants State Bank of Sterling, Sterling, 

I llinois, are to be consolidated, and 

Whereas, if the same are consolidated, there are certain assets 
now owned by the State Bank of Sterling which are not liquid 
and will not become a part of the assets of the new organization 
to be formed and to be known as the Central Trust and Savings 
Bank, Sterling, of Sterling, Illinois, and 

Whereas, it is necessary in order to bring about the consolida- 
tion of said banks, that certain notes and obligations, the 
assets of the said réspective banks, shall be endorsed and 
guaranteed by individual stockholders of the said banks, and 


i 
§ 
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s of the said State Bank of Sterling to the said Central 
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| become assets of said Central Trust and Savings Bank, and 

Whereas, there are other assets of the said State Bank of 

Sterling in the form of notes and obligations, which will not e 

be taken over by the Jentral Trust and Savings Bank, Sterling,md i 

which will be liquidated as soon as possible, as the assets of a 

the State Bank of Sterling and shall be the property of the ‘| 

stockholders of the said State Bank of Sterling, subject to the | 

repayment to the indivhdual stockholders who loaned the money 

the said State Bank of Sterling and subject to the exnense of 

liquidation; the said assets shall be liquidated as soon as 

possible under the direction of the board of directors of 

the said Sate Bank of Sterling and applied on the liabilities 

of the said State Bank of Sterling, and 

Whereas, it is the desire of all of the stockholders of said 

State Bank of SKerling to protect the persons who guarantee 

the payment of the assets in question to the Central Trust and 

Savings Bank, Sterling, and who purchased from the State Bank 

the frozen assets of said bank for the purpose of liquidation, 

against loss. : a 

It is Hereby Agreed that each stockholder for the above i 

consideration mentioned and the consideration of the said cer- : 

tain individuals endorsing the guaranteeing said notes and a 

obligations to the said Central Trust and Savings Bank, Sterling, 
and by loaning sufficient money to the said State Bank of Sterli | 
on the questionable assets of said bank, that if any loss is * 
sustained by the said individuals who cuaranteed the assets 
to the Central Trust and Savings Bank, Sterling, or furnished . 
b the money by loaning to the State Bank of Sterling sufficient 







do not become a part of the assets of the Central Trust and 


money to replace the questionable notes and obligations which 
Savings Bank, Sterling, each of the undersigned stockholders 
J 





hereby guarantees and promises to pay to said individuals his i 
we) > pro rata share of the loss sustained, if any, to the full 
ijt of the stock held by each of the said undersigned stock- 
in the State Bank of Sterling at the time of signing ae 
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this agreement, said payments of loss to be made on a pro rata 





<> 


basis according to the number of shares so held by each indi- 
vidual. | 

And it is Burther Provided, that if the assets of said 
bank so taken over by the stockholders who make the loan to said 
bank shall pay out, so that all of the claims against said 
bank shall be liauidated, then the balance above the amount of 
the elaine against the bank and expenses of liquidation shall 
be paid to the said stock holders on a pro rata basis, according 
to the number of shares of stock held at the time of signing this 
agreement. 

This Agreement shall be binding upon the heirs, executors, 
administrators and assigns of the respective parties hereto. 
Dated this 7th day of January, A.D. 1927. H. V. Bittorf, 

Robert VW. Besse, N. G. Van Sant, Leo J. Wahl, S. S. Kehr,, 

Wm. L. Frye, E. T. Janssen, John M. Kohl, J. L. Snavely, H. L. 
Snavely, John Pipvert Estate by H. Pippert, Ex., John KM. 

Stager, Conrad Speidel, H. M. Weyrauch, E. A. Aghling, A. J. Long, 
John H. Reitzel, H. J. Bowen, Geo. L. Carolus, Geo. £. Whisler, F 
P. J. Peters, John Courtright, Est. By Amanda Gould, m&., A M. 
Clavin, W. W. Wahl, Wm. C. McCue, R. D. Arnold, Rollo £. Ewers, 
A. P. Reed, Jonn K. Reed, Fred B. Frerichs, ifm. Typer." 

It appears from thé evidence that the said frozen assets 
were taken over by Bittorf, Wahl and certain other stock- 
holders, directors and officers of the State Bank of Sterling, , 
and that they gave their notes for the sum of $81,010.00. 

At the time of the trial only a small amount of this sum had 
deen paid. In the final analysis there was considerable loss 
sustained. It is for the purpose of compelling contributions 
by the stockholders that this suit was brought by appellees. 


The question therefore, raised upon this record is, can 4 


a 


«appellees maintain this suit against appellants to compel { 









» 






ontribution towards the payment of the sum of $81,010.00, hy 
= the loss sustained by appellees and others who took over 






rozen assets? 
er the making up of the issues the Case was referr 
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0 the Master in Chancery to take and report testimony and his 
P aeenivalons. The master reported end found that the equities 
were with the complainants, appellees here; that it was to the 
j best interest of all the parties to the suit that the undisnosed 
of bad assets be sold; that the complainants, appellees, were 
entitled to a decree, both under the agreement between the : 
stockholders and under the constitution of the State of Illinois; 
that the stockholders were liable to the amount of the par value 
of their stock, if the amount of the par value is reauired tbo 
pay the appellees. The decree of the court embraced all of the 
. findings of the master and overruled all of the excentions of 


appellants, holding all of the stockholders liable under the 





















agreement in controversy, and under the constitution of the st-te, 
and found that the acpellants pay to apvellees and others the . 
amount of money they advanced to effect the consolidation of the 
banks, with five per cent interest, and that the stockholders all 
contribute excent those advancing money, and the payment of money 
as might be required to pay any deficiency of the $81,010.00 which 
certain stockholders advanced which the collection of the bad 
assets failed to meet, and any moneys paid by the guarantors of 
the guaranteed assets of the said bank. 

It is the contention of appellants thet the frozen assets 
were purchased by appellees and others, and for thet reason they 
are not in a position to maintain a suit as stockholders against 
appellants. The contract to which we have referred, when con- 
sidered in all ite deteils, does not sustain the position of 
pellants, and as 2 matter of fact, the record doer not support 
h contention. 

Appellees insist thet the filing of the bill was for the 
roose of determining the loss on the assets taken over by 

llees and others and on the terms they guaranteed and to 
Foy ah stockholders to make good their pro rata share 
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euudired to be taken out of the State Bank before the consolida- 
tion could be effected. 

William L. Frye who was cahhier of the State Bank, among 
other thinge testified that the assets listed "bad" were taken 
out entirely of the banks' assets. When cross examined as to 
what was done pursuant to the resolution he said "The notes 
were taken out and put in the trusteeship for liquidation for 
the benefit of all the stockholders;" that the parties who took 
over the bad assets to licuidate them, informally designated 
Leo Wahl as trustee to represent them, and to take the initiative 
toward liquidation. The said William L. Frye further testified 
that he was the cashier of said bank in January, 1927; that he 
kept a record of the $81,010.00 turned into the State Bank; 
that this amount went into the business on the night of January 
12th and the wirtedine of January 13th, 1997. 

The record discloses thet the original records were pro- 
duced and the account placed in evidence; the account shows 
the following: Bittorf put in $19,500 beside endorsing real 
estate notes of $17,200, Wyna Deaver Stock, $3,000 and 55 shares 
of Chicago & Northwestern Railway Company stock, valued at 
$3800, 2 total of $43,500; and appellee Wahl put in $19,000. 

Frye further testified that at a later date certain other 
stockholders were persuaded to put in a portion of this $%881,010. 













and his record of the names md amounts of these payments was 
introduced. | 4 | 
Briefly, it can be stated that the record discloses as a 

condition of the merger, it was agreed that certain assets of 

doubtful value should be eliminated from both banks and not 
Carried over into the new bank. Among the assets of the State 
Bank of Sterling which were objected to was an item of $81,010 
known as "frozen" assets, and in order to make up this amount 
‘ behalf of the bank a mumber of the directors and stockholders 
into a written agreement whereby they took over such 4 
oor Fat Lome to the bank $81,010. 
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It will be seen that this agreement provides that whatever might 
be realized unon the "frozen" assets should be used to nay off 
the stockholders who had signed the agreement, and if any belance 
remained the same should be distributed among those who signed 
E . the agreement. 
| In view of the facts as established, the quesrtion to be 
f determined is whether or not appellees, maintaining the position 
| they do with reference to the taking over of the "frozen" assets, 

can maintain an action as stockholders against stockholders of the 
- State Bank of Sterling, basing their richt of recovery won the 
constitutional provision, or, are they limited, if entitled to 
recover at all, to maintoin their suit against those who entered 
into the contract under date of January 7th, 1927%' 

The. stockholders liability created by the constitution, 

is to the creditors of the corporation and is a several and 
individual liability on the part of each stockholder to each 
creditor. It is not liability to the enrnooration or to the 
creditors of the corporation as a sian, but to each individual 
ereditors of the corporation as a class, but to each individual 
ereditor on the part of each individual stockholder. Therefore, 
it ig the creditors alone, individually or collectively who can 
enforce the liability by such remedies as the law affords. The. 
appellees are not such creditors. Golden vs. Cervenka, 278 Ill. 
- 409-435-436; Wincock vs. Trupin 96 I11. App. 135. The liability 
of the stockholders to the creditors, thought created by the con- 
itution, is based upon contract. A person who becomes a stock= 
assunes primary liability to the creditors of the cor- 
ion to an amount equal to his stock, He offers to become 
individually, to the amount providéd by the constitution 
bound by contract to all persons contracting with the 
° Golden vs. Cervenka, 278 Ill. 409-441; Bell vs. Far= 
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. together predicated uwoon the constitutional provision with 
respect to liability and contribution of stockholders, we would 


be bound to reverse the decree and direct that one be entered 





in favor of appellants, but, under the pleadings and the contract ; 
entered into under date of January 7th, 19°27, it appears to us that : 
appellees have a right to relief? against all the stockholders who f 
joined in that contract under the date last above mentioned. The | 
constitutional provision.is for the benefit of creditors of a / 
defunct bank, and does not make a joint or several liability in 

favor of stockholders. We do not think that there can be any 
contribution had by any of the stockholdere who did not become a party 
to the contract of Jamiary 7th, 1997. Some of the appellants were 
parties to that agreement, nor did they by any act, ratify the agrees 
ment or receive benefits under it which would render them liable | 
according to its terms. It is true that they received one-half 
share in the new bank for each share they held in the old bank 


but this was a reeult of the merger agreement and not of the 





"frozen" assets agreement. The two agreements are separete and 
distinct. Included among appellants are two estetes, thet of John 
Pippert, deceased, by H. Pinnert Executor, and that of John 
Gourtwright, deceased, of which estate Amanda Gould is executrix. 
Appellants contend that the only method of prodeedure against these 
estates is to file claims in the probate court. This might be 
true if the contract appellees are seeking to enforce, had been 
signed by the deceased; but can be tirve of a contract signed by 
the executor of executrix yeare after the death of the testator 
and the probating of his estate! 









Moreover, the stock they owned had been transferred on the 
books of the bank in the name of the executor and exeatrix, 
stood that way at the time of, the consolidation of the two 
in question. The contracts in question were not executed 
ee now deceased, but were signed by individual’ who 
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“authority to execute them. They accepted the benefit of the con= 
tract the same as the other parties who joined in the contract. 
The record does not disclose the instruments under which they 
were appointed so we do not know whether they sre acting inthe 
capacity of trustees or what their authority is. They cannot now, 
on this appeal for the first time, claim that their execution of 
the contracts are not binding on them. 

In conclusion, we are of the opinion that the decree 
entered in this cause should be reverced as to all those who 
did not join in the cortract under date of January 7, 1927. 

The decree is therefore reversed and cause remanded with 
directions to modify the decree by flinding in favor of the 
appellants who are not parties to the contract in question. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, 
ss. 
BecomD DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


ad for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this—_______________day of 
in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 
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egun and held at. awa, on Tuesday, the Fourth day of February, in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 2 5 r 4 io 6 5 4. 








BE IT REMEMBERED, that afterwards, to-wit: On 
R5 1930 the opinion of the Court was filed in the 


erk's office of said Court, in the words and figures 
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General No. 8097 Agenda No. 4 


In The 


APPELLATE COURT OF ILLINOIS 


Second District 
FEBRUARY TERM, A.D. 1930 


PHOPLE OF THE STATE OF ILLINOIS ) 
Defendant in Error ) ° 
} 
-vs- ) wrror to the Circuit 
Court of Whiteside. 
SOLLEY PETRILLI, 
Plaintiff in Error )} 


OPINION by BOGGS, P. 


ey 
. 


The grari jury of Whit eside County returned an indictment 
against plaintiff in error, consisting of three counts. The 


first count charged the unlawful sale of intoxicating liquor, as 
















@ second offsnse. The second count charged the unlawful posses- 
gion of intoxicating liquor, as a second offense, and the third 
count charged the unlawful furnishing of intoxicating liqua , etc. 
The third count wes nollied by the State's attorney. 

A motion to quash the indictment was overruled. A plea 
of not guilty was entered, and on the trial plaintiff in error 
was found guilty under the first count, but not as a second of- 
fense. A motion for a new trial, made by plaintiff in error, was 
overruled. ‘Thereupon a motion in arrest of judgment was made, 
which was overruled. Judgment was rendered on the verdict, md 
plaintiff in error was gentenced to six months in the county jail 
¥ and fined $500.00 ami costs. ‘fo reverse said judgment, this 

writ of error is prosecuted. 

bet is first contended that the court erred in overruling 
: ior Med quash the indictment. It is insisted in effect 4 
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“ferner indictment be set cvt in the indictment charging the 
second offense. This point is not well t:ken. It is only 
necessary to allege in apt words the former conviction. People 
ve. Tate, 516 Ill. 52-57. the court did not err in overruling 
said motion, especially in view of the fact that the first count 
of the indictment was a good count for a first offense under the 
statute. People v. Talbot, 5322 Ill. 416-424, 

It is next insisted that the court erred in overruling 

the motion for a rule on the State's attorney to furnish a bill 
of particulars. Whether a bill of particwlars shall be furnished 
rests in the sound legal discretion of the court, and, unless 
that discretion has been abusea, a judgment should not be dis- 
turbded for the failure to grant such motion. TPeople v. Donald- 
gon, 215 Ill. -19-28; People v. Gray, 251 Ill. 451-437; People v. 
Sepisch, 237 App. 128; People v. 3rown, 150 App. 365-369; The 
record fails to disclose that plaintiff in error was prejudiced 
by the ruling of the court denying said motion. Thst being the 
state of the record, the court did not err in denying the same. i Fi 
People v. Boykin, 298 Ill. 11-22. It might be further observed 
that, even conceding that the trial covrt should have gr:nted 
seid motion, plaintiff in error is not in a position to ‘assign 
error on said ruling, as this ruling was not called to the atten- 


tion of the trial court in the written motion for a new trial, 





and is not in the assignment of errozgs in this court. Urickson 
Vv. Ward, 256 Ill. 259-263; Lerette v. Director General, ete. ‘a 
306 Ill. 348-3506. 


It is also insisteé that the court erred in admitting in 


ae 








 @vidence a certified copy of the record of plaintiff in ermr's NI 
_ former conviction, on the ground that the judgment was not YN 
_ sufficiently set forth. The judgment offered in evidence met N 


all the remirements to m&ke a jud«ment admissible.ws (<47 aen~S 
It is further insisted that plaintiff in error's rights | 

pe prejudiced by the admission of said record. If the indict- R 
on had not charged a second offense, it would have been error 
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second offense was sufficient, the State had the right to offer 
evidence in support thereof. ‘the mere fact the jury may not have 
founc plaintiff in error guilty of a second offense wovléd not 
render the admission of said record erroneous. 

It is next insisted that the verdict of the jury is not 
supported by the evidence. Two witnesses for the People tes- 
tified positively to some three or four sales of intoxicating 
liquor. Plaintiff in error testified, denying the making of such 
sales. ‘fhe evidence was clezrly sufficient to support the verdict 
of the jury, and the court did not err in refusing to grant a new 
trial on account of the weight of the evidence. 

It is next contended Sart the court erred in giving to 
the jury the second, ninth, eleventh and twenty-second instruc- 
tions on behalf of the People. 

An examination of the second instruction will disclose that 
the court did not err in giving the same, for, if the jury found 
as required by the instruction, they were warranted in finding the 
Gefendant guilty under the indictment in this case. 

The ninth instruction is as follows: 

"You are instructed thet the rule requiréng the Jury to 
be satisfied of a defendant's guilt beyond a reasonable doubt, 
in order to warrant a conviction, does not require that the Jury 
should be satisfied beyond a reasonable doubt of every fact 
or circumstance that may be in evidence tending to show that the 
defendant is guilty; it is sufficient, if, taking the evidence 
altogether, the jury are satisfied, beyond a reasonable doubt, 
that the defendant is guilty." 

This instruction has been frequently approved by the 
supreme court (Weaver v. People, 132 Ill. 536-542; Siebert v. 
People, 142, Ill. 571-592; People v. Scarbak, 245 Ill. 435-838; 

4 People v. Duncan, 261 Ill. 339-359; People v. Davis, 300 Ill. 








233;) although in the later cases it has been criticized. 
v. Prall, 314 Ill. 518-525; People v. Johnson, 327 Ill. 
‘ 5. In view of the evidence in the record, however, we 


not be justified in reversing the judgment for the giving 
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of this instruction. 

The eleventh instruction states a correct principle of 
law, ani the court did not err in giving the same. 

The twenty-second instruction siates that the jury 
"are not to disregard the testimony of any witness in this ease, 
Simply because such witness may lave been employed to procure 
evidence of the unlawful selling of intoxicating liqwr, but you 
should consider the evidence of such witness and weigh the same 
by the same rules that you do bhe evidence of any other witness." 

It is insisted that this instruction singles out certain 
of the witnesses andi sives undue prominence to their testimony. 
We are inclined to hold that this point is well taken. lHovever, 
the giving of the iistruction does not constitute reversible 
error, in view of the conclusive character of the evidence. Hoge 
ve People 117 Ill. 35-47; Glover v. People, 204 11). 170-177; 
People v. Sehmidt, 292 Ill. 127-135. . 

Lastly, it is insisted that the court erred in refusing 
to grant the motion for a new trial on account of newly dis- 
covered evidence. 

Motions for a new trial on the fround of newly discovered 
evidence are not looked on with favor, and are closely scrutinized. 
People v.-LeMorte, 289 Ill. 11-21; People v. Dabney, 215 Ill. 
322-327; People v. Madden, 318 Ili. 157-165. MWNewly discovered 
evidence, to warrant the granting of a new trial, must not be 
merely cumulative. Hardtner v. People, 204 Ill. 159-162; People 
¥v. Stathus, 303 Ill. 386-330; People v. Mindeman, 318 Ill. 187- 

165. It must be such as will be conclusive of the result. Haré- 
tner v. People, supra; Beam v. People, 124 Ill. 576; Cline v. 









People, 113 Ill. 396; People v. Wright, 237 Ill. 580-586; 
People v. LeMorte, supra, 22; People ve Dabney, supra, 328. 
In the latter case, the court at page 328, in discussing this 


> quest ion, says: 
"The evidence must fulfill the following rem irements: 
at must appear to be of such conclusive character tliat it 


a) ably change the result if a new trial is granted; sec- 
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mst have been giusiuvexec discovered since the triels 
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third, it must be such as could not have been discovered before 
the trial by the exercise of due diligence; fourth, it must be 
material to the issue; and fifth, it must not be merely cumulative 


to the evidence offered on the trial. Feople v. Pennell, (ante, 


. 
: 


? 
> 


Pe 124;) People v. LeMorte, supra; People v. Williams, 242 Ill. 
197; Henry v. People, 198 id 162." 

The newly (jscovered evidence here relied on for a new 
trial is not of a conclusive cheracter. It is all of an impeach- 
ing nature. As a general roposition, a _ trial will not be 
granted to afroré an opportunity to impeach a witness. People v. 


Gredy, 125 Ill. 122-126; People ve. Johnson, £86 Ill. 108-114; 





People v. Heimen, S00 Ill. 498-504. In the latter case the court 













Me at page 504 says: 
. "It must be avery extraordinary case that will cause a court 
to grant a new trial in order to impeach a witness, as such course 
would establish 4a dangerous precedent." 
The court did not err in denying a new trial for newly dis- 
covered evidence. 
Finding no reversible es in the record, the judgment of 
the trial court will oe affirmed. \ 


Judgment arfirmec. 


1 On Petition for Rehearing: Plaintiff in error, in his petition for 
ehearing, for the first time seeks to question the sufficiemcy of the record 
of the former conviction on the ground that the same was not properly veri-g 
ed. This point was not made in the brief filed by plaintiff in error in 

his court, and the awstract contains only the following as to such weri- 
cation: "Verification, JeWeKelly." This being the state of the record, 
sintiff in error is not in ® position to raise this question in his pe- 
tion for rehearing. 


Opinion modified by adding, following "all the requirements to 
c<¢é a judgment admissible” on page 2, the words "so far as disclosed 
the abstract," and petition for rehearing denied. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


titled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this—_______________day of 


in the year of our Lord one thousand 








nine hundred and twenty- 


—_————————————————————————— een 
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AT A TERM OF THE APPELLATE COURT, 
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a 
Begun and he at Ottawa, on Tuesday, the Fourth day of February, in 


the ye of our Lord one thousand nine hundred and thirty, 





within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 
My TaA 
FLOYD S. CLARK, Sheriff. "4 IA. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
ee the opinion of the Court was filed in the 
APR 5 1930 ze 


lerk's office of said Court, in the words and figures 


Ollowing, to-wit: 
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General No. 8120 Agenda No. 7 


' Marie L. Williams, 
Appeliee 
-vVs- Appeal from the 
Aurora, Higin & Fox River Klec- 
ric Company, a Corporation 
Appellant 


Circuit Court of 


ee en ee eee 


Kane County. 


Boggs, P. de 
An action on the case was instituted by appellee against 
appellant in the circuit court of Kane Vounty to recover for per- 
sonal injwries and damees to property, resulting from a collision 
between appellee's automobile and one of appellant's street cars 
on Highland avenue, in Elgin, Illinois. 
The ceclaration consisted of twocounts. ‘the fir st 
| count charges timt appellee was riding with her son in her auto- 
mobile; that the son was @dtéving said automobile with due care 
q ami caution and that, while appellee was in the exercise of due 
| eare ané eaution for her own safety, appellant, through its agent 


| and servant, negligently end recklessly caused one of its cars to 














run into and strike the automobile of appelle, resulting in te 
injuries and damges for which this suit is brought. The second 
count is substantially the same as the first, except it also 
CGharges that it vag the duty of appellant's servants to keep a 
careful lookout to avoid running into persons or automobiles 
lawfully on said street, ami a failure to do so. ‘To said dec- 
laretion, a plea of the general issue was filed. A trial was 
had resulting in a verdict and judgment in favor of appellee 
for the sum of $1,500. To reverse said judgment, this appeal 
is prosecuted. ; 
Pu Highland aveme, a paved street in the city of Elgin, f 
nS east and west, and is some 35 feet wide from curb to curb, 
} i operates a single trac# street railway in the center 
| Jackson street runs in a northerly and souther=- 


Pika ave, Highland avenue practically at right 





eit moat LesqqA 


to ¢tyod tivorlv ~oolt veviii xo% & aintil 
noktsroq100 
(ine) sisi dns ifsqqa 


enhians oelfeqas yd botutitant asw eeso ot mo molitos fA . 
_ Teg sot revooet oF Ytnwod onei to dqwoo tivetio odd mi tre Sfeqgs ‘ 
noteiffoo s mort auttiveer ,ytreqoaq o¢ Bosemsh Snes actu tat Lenoe AP 


“nes 


ase toorwte a'inealieaqgs to sno hue eftdomotne a'estleqqs neewted s 


salon! .aig lt at ,osmove boeldg tt mo . 


taatt eff ,stavo so ow to betetance moiteis(osh odT 
h ali gon nt nos. ted.dtiw anthtt eaw salleqas fait aeytado tassoo 
erso enh détw eftdomotvs bisa galvieb asv moa eat dtasit yeLt dom 
_ ebb To eatousxs odd mi Baw esl lecgs eLtdw ,tedt hans aoteaso ma) 
 tmegs ett dgvowds ,taelieqgs ,ydetse nwo re tot nottuse dns vie 3 
of atso ati ‘to sno beasso yLeesHloex bne yt monitsen  inevre2. faa 
ott nt anttiveot ,elfeqae to sLidomotus edt otate brs otat | we 
 fnoosa eT *  detasord at tive eidt dotdw cot aegemsd Sas asia 
: oats tk tqooxe ,tarttt edt as omae ont Vifattnedadia at | 
& qoot ot atnasvree a'tuslleqqe to ytub edi aon tt eadhionds st. 
seltdomotss to anoeteg ott antnavt Srova ot tvodool 
005 bisa of .08 06 of siwkist » tna ,dooctd Btew mo vith . 
aew Leiagd A -belit asw ovaet Leseney edt to selq s yno! bia 
eelfeqas to tovet at tuomahut Bas tobbrev a mt utd Lue be oot 
fseqqe atdt ,tnomgbot bisa satovet of .008,[9 To me out x08 
- sboduooe a8 
ital to ydlo ont nt soomte Sevag B ,outove. De Latgitt oy Se 


EAN 
Fe aes od duso mott ebtw test 8. pe at sae cacesiter 


19: dite 2 Socal \Saontiron 2 ok 
ees tee 


atin a ain 





































-amgles{ Some 300 fect west of Jackson street, Highland avenue 
in intersected from the south by Lynch street, which runs ina 
northerly ami southerly direction, practically at right angels, 
and by Mountain street, whieh enters Hiehland avenue from the 
north and east at an amgle of about forty-five degrees. 
Cn August 29, 1958, appellee was riding, in company 
With her son Jack, ecightcen ycars of age, and her daughter Dor- 
othy, sixteen years of age, in 2 westerly direction on Highland 
aveme. They were all riding in the front seat of appellee's 
automobile, the son on the left, in the driver's seat, the 
daughter on the right and appellee in the center. It had been 
raining, but the rain had. practically stopped. About midway 
between Jackson and Mountain streets, said automobile collided 
with one of appellant's street cars, resulting in the damages 
here sought to be recovered. . 
It is first contended that appellee failed to prove 
due care om her own port and on the part of her son, the driver 
of said automobile. 
The testimony on the part of appellee is to the effect 
that, as they were Criving westerly, two automobiles ond a truck 
were parked on the north side of Highland avenue, the truck 
being the more westerly; that at said time appellee's car was 
beigg driven at avout twenty miles per hour; that as they 
approacheé said cars, the son “turned out into the street car 
track to pass the parked machines; there was a space between 
the first machine and the second one, but the truck ani second 
"mach ine were close together. He got by the first car and just 
as he was passing the seconi car, © * * I saw the street car 
- coming. * * * wy son put his hand out of the open window at 
+ a@river's seat and motioned to the operator of the ear to 
nd of hold back a little as ne was getting close to wn - = 
| car was getting right on top of us, and he gave the 

, € wheel an awful jerk like you have to to get a car out 
, _ Before he could get the back of the car out of 
a street car struck my automobile behind the © 
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iver's seat." 

Appellee's son testified: "I first saw the street car 
when I was apposite the second parked car, and it was about fifty 
Bet away from me. ‘The bend in Highlani avenue cwrves to the right. 

The street car was coming at about thirty miles an hour, and 
_— the time I saw it until we came together I did not notice 
any difference in the speed. As soon as I saw him, I waved my 
hand out of the left front window, for him to slow upk and honkea 
my hern. As we came together, the automobile was thrown against 
the curb and the street continued about its full length from the 
point of the aecident". He had further testified that he saw 
the street car approaching, "I swung the car to the rizht, am 
the first time I didn't make it, and by that time I had went 
about ten feet further, am I swung it again emi just got the 
front wheels out and the street car hit me, right behind the 
front seat, on the left door." 
Louis L. Pinckert testified on behalf of appellant 
that he was driving the street car in question; that he had 
stopped at Lynch street and picked up &@ passenger there; "after 


the passenger got on, I released the air and gave the controller 


one point and proveeced easterly on Highland avenie. Just prior 


















to the accident I was traveling nine or ten miles per how. ‘The L 
accident occurred 120 or 130 feet west of the corner of Jackson 
street. There was one trusk on the nae side of Highlam avenue 
between Mountain andi Jackson street, parked about one foot from 

the curb and parallel to it. There were no other cars parked in 
that block. I first saw the automobile when I wes at Lynch street 
and the automobile was at the turn at Jackson street. ~ ~ * ‘The 
Buick was traveling on the right hami side of the street, west- 
bound, until it came close to the truck. ‘hen it got close to 

he truck it turned out to avoid the truck and drove with the ; 
nt ané rear wheels on the left cide, straddling the street . 







track, I immediately started pounding my gong ani slacken- 
= He continued in the car track about seventy feet 
ee the truck. The truck was about seventy feet onst 
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med the front wheels out of the track and the back wheels 
Slide around. I was about twenty feet away from him then. 1 
sSiammed on my emersency brake, whieh is the highest braking power 
I have on the car." On cross examination, he further testified: 
"The driver of the automobile made an effort to get out of the 
tracks whea he was twenty feet from me." 

Without going into the evidence in further detail, we 
hold that it was a question for the jury as to whether or not 
appellee and the driver of her automobile were in the exerci se 
of due care just prior to and at the time of the collision, and 
that the court did not err in refusing a new trial on the ground 
that appellee had not proven due eee 

It is next insisted that the court erred in the giving 
of the tenth, eleventh end fowteenth instructions given on be- 
_ half of appelice. 

; The tenth instruction is as follows: 

"The Court instructs the jury that by ordinary care 

the law means such a degree of care, wider the circwnstances and 

: in the situction in which the plaintiff was placed at the time] 
fo far as that may be siowm by the evidence, if it is so siown, 

, as an ordinary prudent or careful person would exercise under 


like or similar circumstances." : 









: fhe court erred in the giving of this instruction, as 


(it 414 not submit to the jury the question as to whether appellee z 


@rivine on the track in question just prior to the time of the - 
igion. Worth Chieago S. Ry. Co. V. Cossart, 203 Ill. 608- 
$ Chicazo, M. & St. Pe. Re Re Co. Vv. Halsey, 135 T1ll. 248-254; 
v. Chicago J. Ry. Co., 25° Ill. 476-481. 

The eleventh instruction directs a verdict, and does 






equire proof of due care on the mrt of the driver of said 










47 e. The declaration averred due care on the part of the 






as rt as on the part of appellee, an@ in order to 
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the reason that it, like the eleventh instruction, ignored 
question of Gue care on the nart of the driver of said auto= 
obile, in placing the car in the position that he aid, just 
prior to the collision in question. Said instruction is also 
erroneous in thet it practically assumes negligence on the pert 
of séid motorman , instead cf submitting to the jury the qestion ( 
of such negligence. It is further erroneous in that it does not 


require proof on tie part of appellee that se herself, just prior &§ 


¢ 


to and at the time of said collision, was in the exercise of 


: due care for her own safety ani the safety of her property. 
) 


. For the reasons above set forth, the juagment of the 


:. 
trial court is reversed and the cause remanded. 


Reversed ani rem nded. 
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STATE OF ILLINOIS, | 
COND DISTRICT i I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

d for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

h ereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

itled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this ________________day of 


in the year of our Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 










egun and held at Ottawa, on Tuesday, the Fourth day of February, in 
ear of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


OKT 2 
FLOYD S. CLARK, Sheriff. ke O Lethe 











BE IT REMEMBERED, that afterwards, to-wit: On 

5 4930 
the opinion of the Court was filed in the 

erk's office of said Court, in the words and figures 


llowing, to-wit: 
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General No. 7937 Agenda No. 832. 


Bith Smith, et al. 
Defendents in Error, 


vs. Writ of error to the 


Edgar J. Smith, et al., Circuit Court of Konkakee 
(Illinois Light & Power Co.) 

Plaintiff in Error. County. 
Jett, J. 


On December 13, 1919 Hith Smith, Aack B. Smith, Jay B. Smith, 
Mary E. Dahling and Luther B. Bratton, as Trustee, filed their bill 
for the partition of certain premises in Kankakee County, making 
Edgar J. Smith, Ethel G. Christensen and Illinois Light and Power 
Company, defendants. Service was had and the Illinois Light and. 
Power Company on January 19, 1920 filed its demurrer to the bill. 
Subsequently and on June 19, 1920 this demurrer was withdrawn and - 


time to answer was extended to July 3, 1920. On that day, on mo- 


tion of that defendant, time to answer was extended to July 8, 19230. 


No other orders were taken and nothing further appears to have been 
done in the case until the May Term, 1926 at which time a Guardian 
ad litem was appointed for the defendant, Ethel G. Christensen, a per- 
gon under disability, who filed an answer on her behalf. The other 
@efendants, Illinois Light and Power Company and Edgar J. Smith, 
having failed to file any answer, were defaulted, a hearing was had 
and a decree of partition rendered. This decree found that on De- 
ember 1, 1913 Ethel G. Christensen conveyed her undivided one- 
| fth interest in the premises to Arthur N. Powers, whé on Septem- 











21, 1917 conveyed his interest to Illinois Licht and Power Com- 

» and that it, Edith Smith, Mary E. Dahling, Jay B. Smith and 

B. Smith were each the owners of an undivided one-fifth thereof. 
ioners were appointed, who reported the premises indivis- 

and on August 7, 1926 a decree of sale was rendered. On the 
day the Illinois Light and Power Company moved the Court to 
‘the decree of partition and on August 14th filed its written 
in which it alleged that on February 29, 1908, Edgar 

» surviving husband of Grace Edith Smith, deceased, Zthel 
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Christensen, Mary E. Dahling, Jay B. Smith and Zack B. Smith, 


ldren of the said Grace E. Smith, entered into a certain con- 


; 


“tract in writing with Wallace H. Warner, by the terms of which 


they agreed to sell and convey to him by Warranty eed on or be- 

fore March 10, 1909 for $8500.00 cash the land described in the 
partition decree; that this contract further provided that in the 

event Warner or his assigns should on December 1, 1908, notify 

Ethel G. Smith (now Christensen) and Mary E. Smith (now Dahling) 

ér their solicitor, in writing of their intention to complete the 
purchase and deposit $300.00 with the First National Bank of Wilmington 
to be applied upon costs and solicitor fees, that then the Smiths would 
proceed with all reasonable haste and diligence to perfect the title 

to the property by commencing at the January Term, 1909 proceedings 

for the partition and sale of said premises. The petition then alleges 
that said Warner subsequently assigned this agreement to Arthur N. 
Powers and he, for a valuable consideration, assigned 911 his right, 
title and interest therein to petitioner: that Arthur N. Powers,, pur- 
guant to the terms of said agreement, paid E. B. Gower, an attorney, 
$300.00 for legal services rendered by him in corre@ting the title 

to the premises: that this payment was beneficial to all the parties 
in interest, and that petitioner, as assignee of Powers, is entitled 

to be reimbursed for said payment out of the proceeds of said sale; 
that Powers also on May 15, 1915 paid Zack B. Smith $300.00 as a 
portion of the purchase price of said premises, and on August 3, 1915 
paid him the further sum of $20.00 and on November 18, 1915 paid him 
an additional $300.00, and that in equity petitioner, -_ assignee, 


ho 


is entitled to have paid to it said amounts, agcregating $620.00, 










the distributive share of Zack B. Smith. The petition prayed 

that the said sum of $300.00 so advanced to perfect the title, 
her with interest, should be ordered deducted pro rata from the 
share of all the parties to the suit, and paid to it, together with the 
her sum of $620.00 to be deducted from the share of Zack B. Smith, 
an¢ that Luther B. Bratton, who has been in possession of the 

id and has collected the rents for a long period of time, should 

for such rents from the time petitioner became the owner | 


ed one-fifth of the premises to the date of the sale. 
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Edith Smith answered the petition, admitting that she was 
the owner of an undivided one-fifth of said premises, but states 
that she was not a party to the agreement dated February 29, 1908, 
had no information regarding it, and avering that it could not in 
any way effect her share of the proceeds of the sale. 

Mary E. Dahling and Jay B. Smith by their answer neither 
admit or deny that they signed the alleged contract, but aver 
that they know nothing about the payment by Powers to Gower of 
$300.00, and insist that if such sum was paid, it was paid without 
their knowledge or consent, and that the title was not perfected 
or any thing done by Powers, Gower or by any one else, which 
was in any way beneficial to the title. 

Zack B. Smith by his amswer states that he was not a party 
to the alleged agreement, and therefore can not be bound thereby: 
that he knows nothing of the payment to Gower of $&@@@x@@ $300.00 
and denies that Powers paid him $300.00 on May 15, 1915, or the > 
: further sum of $300.00 on November 18, 1915, and denies that 
; petitioner is entitled to have $620.00 and interest deducted 
, 


from his distributive share, and insists that if any payments 












have been made, they are barred by the Statute of Limitations. 
On March 1, 1928 the cause was —_e the Chancellor, 

amd a decree was rendered, finding that on February 29, 1908 

Jay B. Smith, Zack B. Smith and Mdith Smith were infants, and the 

contract of that date was not binding upon them; that neither 

Wallace H. Warner, Arthur N. Powers or petitioner ever not ified 

‘Ethel G. Smith or Mary E. Smith or their solicitor in writing 

of their intention to complete the purchase of the property as 

‘provided in said contract: that Arthur N. Powers deposited 

_ $300.00 in the First National Bank of Wilmington to the credit of 

“that Bank, but not to the credit of any of the Smith heirs, and 

' + said deposit was not made pursuant to the contract and was 

ntly paid to E. B. Gower without any authority from the 

ts in error or any of them: that if any services were 

by Judge Gower, the value thereof was lost to defendants 
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in error by reason of the delays occasioned by Powers and the 

defendants in error were put to the additional expense of th 

. later partition suit: that whether the rights of the parties be 
controlled by the original contract or by an extension thereof, 
the petitioner is not entitled to recover the $300.00 paid to 
Gower: that the contract was assigned by Warner to Powers on 
April 4, 1908 and by Pgetrs assigned to petitioner in 1914, ana 
that therefore if Powers paid Zack B. Swith during 1915 any sums 
of money, petitioner can not claim credit therefor; and can not 
recover any sum so paid by Yowers to Smith because such payments 

‘are barred by the Statute of Limitations, and petitioner and Smith 
were not tenants in common at the time the alleged payments were 
alleged to have been made. The petition was therefore dismissed, 
and from that order and decree, the Illinois Light and Power 
Company has sued out a Writ of Hrror and brings the record to 
this court for review. 

The record discloses that in pursuance to the provisions of 


the decree of sale, the Master sold the property for 16,988.00, 



















and his report of sale was approved on November 27, 1926, anda 

partial distribution ordered. On February 22, 1927kby agreement 
+ of all the parties, a ‘urther partial distribution was ordered 
and the report of the trustee was approved, except as to tw 
items aggregating $100.00, for which the trustee sought credit, 
he having paid that amount to Ethel G. Christensen. Under tle 
order entered at that time the court regwerved these two items for 
a further hearing. 

From the evidence, it nicely thins prior to 1908 Arthur N. 
Powers and Wallace H. Warner, acting on behalf of the plaintiff 
in error, made numerous efforts to purchase the Smith land, the 
title to which was in Luther 8. Bratton as trustee for Mthel 
istensen, Mary E. Dahling, Jay B. Smith, Zack B. Smith ani 
Smith, Surviving children of Grace Tdith Smith, deceased: 
on February 29, 1908 Warner entered into the written agree- 
pa ree J. Smith, surviving ae of Grace Zdith Smith, 
7 sen, Mary E. Dahling, Jay Be Smith and Zack B. Smith 
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set forth in the petition of plaintiff in error. The original 
contract was not produced upon the hearing but a carbon copy 
thereof was, and Varner testified that the original was signed 
in Judge Gower's office and left there, although he is of the 
opinion it was finally placed for safe keeping with the First 
National Bank at Wilmington. Arthur N. Powers testified as 

to its execution, and it was his recollection that Judge Gower 
was directed to send it to this Bank. At the time of the exe- 
cution of this contract, Juy B. Smith was seventeen years of age, 
Zack B. Smith was fourteen, and Xith Edith Smith was also a 
minor, The contract itself recites that three of the heirs were 
minors. 

On December 1, 1908 at the direction of Powers, the account 
of the First National Bank of Wilmington with the First National 
Bank of Chicago was credited with $300.00, and the Wilmington Bank 
advised of that fact. On June 14, 1909 Powers directed the 
Wilmington Bank to pay Judge Gower this $300.00, which it adda, 
ami it is this sum which plaintiff in error is seeking to reach 
in this proceedins. It further appears that Judge Gower, a 
practicing attorney living in Kankakee, prepared a bill on behalf 
of Ethel Smith and Mary Smith for the partition of these premises, 
ami this bill was filed on December 23, 1908, but no proceedings 


were had thereunder, and it was dismissed by the complainants 


i 


at their costs on December 1, 1913, Judge Gower testifying that 













it was his recollection that it was dismissed because of the 
"inability to satisfy ourselves that the place would sell for what 
it was worth. We had no bidder that we knew would bid what the 
heirs thought was the value of the property. I talked to Mr. 
Powers a number of times between the time the negotiations first 


began, and the time of the dismissal of the suit, and my memory 


to get a decree for sale was at the req uest of Mr. Powers. He 


as his reason that he wasn't ready". 


Plaintiff in error is seeking by its petition, to have paid 


As 


+ of the funds remaining in the hands of the Master de- 





rom the sale of this land, first the sum of $300.00 to- 


Ss 
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gether with interest thereon from June 14, 1909, being tlhe date 

it directed the payment of that amount to Judge Gower. The peti- 
tion alleges that this amount was advanced by it to perfect the 
title to the premises, and was for legal services rmdered for 
the use and benefit of all the parties to this cause, and that in 
equity said sum and interest should be deducted pro rata from tle 
share of all the parties t this suit. It is seeking this recovery 
because of the provisions of the contract of February 29, 1908. 
Edith Smith was not a party to that contract, and em not be 
bound thereby. Zack B. Smith and Jay B. Smith were minors at tle 
time of its execution. The eontract provided that if Warner no- 
tified Mary E. Smith on Yecemver 1, 1908 in witing of his inten- 
tion to complete the purchase he should deposit $300.00 with the 
Pirst National Bank of Wilmington to be paid to the Snith heirs 
who signed the contract or to their solicitor when the sale of 
the premises is had. No written notice was given Mary I. Smith 
as in the contract provided. The title to the premises was not 
perfected, and the partition proceeding instituted on December 
23, 1908 by Ethel Smith and Mary FE. Smith never went to a sale 
but was dismissed five years later. This suit was in fact con- 

trolled by plaintiff in error, and this 9300.00 was paidto Judge 
Gower by plaintiff in error for his services in instituting that 


7 proceeding. The payment was not in accordance with the p ovisions 












of the contract, «nd it would be inequitable to require any 
portion of this 300.00 to be deducted from the distributive 
share of any of the defendants in error and the Chancellor correct- 
ly so held. 

The plaintiff in error is further seeking to have paid to 
it out of the distributive share of “ack B. Smith the sum of $620.00 
ami interest thereon. Arthur N. Powers testified that he mde 
three payments to Smith, ani at the time the payments were made 
‘Smith and his wife promised to execute a deed for their interest 
the premises. All the payments were made in currency, the first © 
of $800.00 on May 15, 1915 at the Illinois Central Station, 
8c of $20.00 on August 30, 1915, and the ist one at the 
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LaBayette Hotel in Kankakee on November 18, 1915. Receipts pur- 
porting to have been exécuted by Smith were introduced in evidence. 
Zack B. Smith admitted that he received $20.00 from Powers, but 
insi sted that it was a loan, and that nothing was said about the 
farm. He identified the receipt for this amount as bearing his 
signature, but contends that the statement on it to the effect 
that it was a part of his share of the purchase price of the pre- 
mises involved in this proceeding was not on the receipt when he 
signed it. At the time the first $500.00 receipt is dated, he 
insists that he was not in Kankakee, but wasnot in Kankakee, 
but was employed as a cook at the Anna State Hospital, and was 
never at the LaFayette Hotel wth Powers, and denies that he ever 
received either of the %300.00 payments and denies that he ever 
executed the receipts therefor. As to his emplcoyment-at Anne 
and his testimony that he was not in Kankakee at the time the first 
$300.00 payment is alleged to have been made, he is corroborated 
by his sister Edith, Luther B. Bratton and Mary “. Sartwell, former 
matron and now dietitian and housekeeper at the Anna State Hospital 
whose record disclosed that on May 15, 1915, “wack Smith was on 
duty at the institution. In rebuttal James I. Mnnis, an expert 
in disputed handwritings testified that in his opinion the 8s ae 
party executed all three receipts. 

We have read this record with care. The question involved 
in one of fact, and we are not impressed with the position assumed 
by plaintiff in error. Powers assigned all his interest in the 
contract under which plaintiff in error claivs in 1914. after 
1914 Powers had no interest in the contract, but had in December 
1913 acquired the interest of Fthel Christensen to the pemises. 
On September 21, 1917 he conveyed his interest to plaintiff in 
error. At the time, therefore, that these payments, aggregating 
$620.00, were made plaintiff in error and Zack B. Smith were not 
tenants in common and if not the Statute of Limitations may be 


subcessfully invoked by Smith, and if any sums were paid by 







3 to Smith in 1915, plaintiff in error can not mm recover the 
ee : 
> in this proceeding. 
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_ The Chancellor sawami heard the witnesses. His decree is 

_ rted by the evidence, and we are not disposed to interfere 


— 


his finding. The decree of the Circuit Court of Kankakee 
County is therefore affirmed. 


it 


‘ : Decree affirmed. - 
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STATE OF ILLINOIS, | 
SECOND DISTRICT - I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 

id for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

titled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal otf 

said Appellate Court, at Ottawa, this_________________day of 


in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
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AT TE OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the Fourth day of February, in 


the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 2 iF 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR 5 1930 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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. Paul Pintar : 

' appellee, | 

; Appeal from the Circuit Court 
| va. 


of Will County. 
Joseph Melnar 


appellant 


Jett: 

Paul Pintar, appellee, instituted this suit in 
the circuit court of Will County, against Joseph Melnar, appellant 
bo recover wages for services claimed to be due hin. 

The declaration consists of the common counts. 
To the declaration, the appellant pleaded the general issue, 
and filed a special plea, allezing that at the time of the 
supposed hiring, appellee was in ill health sad unable to 


perform any labor and continued in such condition during the 


= - r= =” 


time he remained with appellant; that appellee, for two years 


after he came to live with appellant, received from Croation 


} 


Federal Union 320,00 a month, sick benefit, and thet appellant 


















furnished him money from time to time, amounting to $55.00 

to pay dues in said society, and additional sums to the amount 

of $45.00 for other purposes; that appellant furnished appellee 

with a good home, including board, room and launiry, and that 

appellee at no time, was able to perform my services. 

A jury trial was had resulting in a verdict for 

| appellee in the sum of $800.00; motion for a new trial was 

filed, denied and judgment rendered on the verdict for said sum, 
. and it is from said judgment that the appellant prosecuted this 
appeal. 
The principal ground relied upon for a reversal 
the judgment is that the verdict of the jury is ag: inst the 
nite weight of the testimony. It is the contention of 
that he was employed b) appellant and worked for him 
a on for a period of three and one half years, and that 


yen paid for his servietee: 
, . 2 ‘ Sr f yi 
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Appellant insists that appellee was livine as ; 
a member of. his family; that he was in ill health; unable to work 
to any considerable extent; that he had been receiving sick 

) benefit under a benefit policy; that appeliant had from time to 

time paid out suns of money on said policy, and for clothing for 

appellee, and that he did not owe appellee any sum or sums of 

money for wages. 

the record discloses that appellee had stayed in 
appellants home three and one half years; that at the time he 

left the home oi appellant some difficulty had occurred botween 

him and appeilant, ond it is contended by appellant that that is 

the first time appellee had made any demand on him for wages. 

Paul Pintar, appeliee, for twenty-nine years worked as a miner, 

| and in the year 1925, while afflieted with heart trouble, went 

| to the beni of a man by the name of Plese, in Joliet, Illinois, 


to live. A member of the family of Plese havine the small pox, 






















he then went to the home of appellent, his cousin, and after 
remaining there about three weeks he decided to return to t e 
home of Plese where he intended to work. 

Appellant had been operating a soft drink parlor 
in Joliet, and the city had refused to sive hima license. 
Appellant asked appellee to remain with him, requesting him in 
hig name, to obtain from the city of Joliet a license, so le 
could sontinue in business. 

In consideration of appellee's obtaining such license 
in his name, appellant promised tm him to pay appellee for what- 
ever services he would render. Appellee, relying upon the promise 
of appellant went to the City Hall of Joliet and obtained a license 
in his name, thus enabling appellant to continue in busimss, and 4 
thereafter worked for appellant for three years and three months. ‘ 
. Apvellee being unable to clearly speak the English 
made the following statement, "Melmar he say prefer me; 


Ld give me board, clothes and expenses; I would be able to 





he didn't say low much he would give me and I didn't 
ive me so much what would be right; this is reason 


t ; ig reason I give my name license." 
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the evidence further shows that some days appellee 
worked five hours a day, and others, from mornings until night, 
and on one occasion while appellant attended a convention at 
Cleveland, for three weeks appellee worked from seven o'elock 
in the morning until mid-night, waiting on customers, cashing 
workman's checks, and attendins the the business in general as 
if it were his own. 

Appellee also testified that while he was working 
for appellant, apnellant did not buy him any clothes; that his 
work was worth fifty cents an hour, but he was only charskine 
twenty-five cents per hour. Some two or three witnesses who 
had been customers at appeilent's place of busizess, testified 
in corroboration of appellee, that they nad seen him wrkine 
in and about appellant's place of business. During the month of 
Mare , 1928, appellee demanded his money; appeliant refused to 
pay him and appellee left hin. 

The evidence on the part of appellant tends to 
prove the matters and things set forth in his special plea. The 


@vidence is conflicting. This record presents a case that wees 


— 


was peculiarly one for a jury to vass upon. ‘the verdict of the 















jury will not be lightly disturbed and will not be set aside where 
the evidence is conflicting, even though it may seem to be against 
the weight of the evidence unless it is apparent the jury have 
been actuated by passion and prejudice. Jiller vs. balthasser, 78 
Tll. 306; C. Be. & Q. Railroad Company vs Lee, Administrata@, &7 

Tll. 454; City of Kock Island vs. Deis, 38 Ill. App. 409. 
' the evidence on the part of appellee, standing alone, 
ly authorizes a recovery in his behalf. The rwe is that where 
evidence of one party is clearly sufficient to support @ 
et, the verdict will not be disturbed on the ground tt the 
v was conflicting. Chesney vse. U. P. Railway Company £09 

1. App. 494; Alton Railway Gas & Electric Company vs. Sei ferth, 
en 134. The function of the jury is to pass on questions ~~ 


st. This function is not to be invaded on a motion for new 
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sustain the verdict. Monahan vs. Met. Life Ims. Coe £07 Ill. ADDe 
200-208; Offutt vs. Colunbian Mxposition, 175 Ill. 472-475. 


It cannot be said that the verdict of the jury is 


-. 


against the manifest weight of the testimony. If the jury be- 
lieved the testimony of appellee, they were authorized to fina 
as they did on the question of fact. 

appellant also insists that the court erred in 
giving appellee's third instruction, which reads as follows:- 
"The Court instructs you, that when one persen labors for another, 
with his knowledge and consent, and the Jatter voluntarily takes 
the benefit of such labor, then the law ill] presume that the 
laborer or employee is to be paid for his labor unless the contrary 
is shown by the evidence; and if no special contract is provided 


fixing the price, then the laborer or employee is entitled to 



















have what his services are reasonably warth." 

While this instruetion is probably not as carefully 
guarded as it should have been, in connection with the Pacts in 
the case, we are not srepared to say that the giving of sich 
instruction constituted réversible error. 

Appellant also urges that the court erred in re- 
fusing to give instructions 12 and 13, offered by him. An examina- 
tion of these instrudtions discloses the fact that so far as they 

State correct principles of law, they were substantially covered 


by other instructiorws, given on behalf of appellant. 


; The assignment of errors also raises tie question 

of the verdict being excessive; this assirnment does not appear 

have been argued by the appellant except in a general way. 

Beply to this suggestion however, it is only necessary t say 
hat if the jury believed the testimony of appellee, it could 

be said with any degree of success, that the verdict on wiich 

: was rendered, was excessive. 


ij We conelude therefore, that the appellant has had 







rial; the questions of fact having beai presented to a 
ry having found ageinst him, end there being no i” 
ror in the giving or refusing of instructions, the 
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denen’ of the circuit court of Will County will be affirmed, 


Judgme nt affirined. 
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I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 









y certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

led cause, of record in my office. ; 
} In Testimony Whereof, I hereunto set my hand and affix the seal ot 7 
said Appellate Court, at Ottawa, this—___________day of 


in the year of our Lord one thousand 








nine hundred and twenty- 


Ske RM a eS ee eS 
Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the Fourth day of February, in 


the year of our Lord one th ana nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 9 5 4 TA. 6G iF sf 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR 11 1930 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


ollowing, to-wit: 
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THE PEOPLE OF THE STATE OF 
ILLINOIS 


Deft. in Error 
ERROR TO THE GOUNTY 
va. COURT OF LEE COUNTY. 


H, R, WINCHESTER, 


eae 
“7s #8 ss 008 =e eo oe oe 88 88 


Pitf. in Error 
' February Term, 1930. 
Jett: J. 
























The State's Attorney of Lee County filed an information in 
the county court against H. A. Winchester, plaintiff in error, 
consisting of te counts. The first count charged the plaintiff 
in error with the wnlawful possession, for the purpose of sale, 
of intoxicating liquor without having a permit from the Attorney 
Generel of the State of Illinois to possess such licuor. 
; In the second count it is charged that the nlaintiff in 
error wilawfully and knowingly, sold intoxicating liquor for 
beverage purnoses, which ssid intoxicating liquor then and there 
contained more than one half of one ver cent of alcohol by volume, 
and was then and there fit for use for beverage purposes, without 
having a permit from the Attorney General of the State of Illinois 
to se&A such limor. 
“4 The information was signed snd filed by Mark C. Keller, 
‘State's Attorney, but was not verified by him. Appended to the : 
: tion was the affidavit of one L. P. Brooker, which verifica= 
1 is as follows:=— "State of Illinois, Lee Oounty, 88. 
L. P. Brooker, after being duly sworn, on his oath 
states that the within information against H. R. i 
Winchester is true. ; 
L. P. Brooker. : 
\ Subs¢ribed and sworn to before me this 4th day of 
“Fey September, A.D. 1928. 
' Pauline B. Hardi 


ng, 
Pair Clerk of the County 
Court" 
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motion was overruled. A jury trial was hed resulting ina 
et of guilty, under both counts of the information. Motion 
a new trial was made, and overruled, and therevnon plaintiff in 
error moved in arrest of judgment, basing his motion unon the 
ground that the information was not properly verified. The motion 
in arrest of judgment was denied and judgment rendered on the ver- 
dict of the jury. 

On the first count of the information plaintiff in error was 
sentenced to the county jail of Lee County for a period of sixty 
days, end under the second count he was fined $750.00 and adjudged 


to pay the fine and costs of suit. It was further ordered that 




















he stand committed until the fine and costs were fully paid. The 
plaintiff in error sued out this writ of error for a review of 
the record by this court. 

Owing to the conclusion we have reached it will be necessary 
to consider but one question raised and wrged by the plaintiff 


in error for reversal of the judgment. As above shown the jurat 


It is urged by plaintiff in error that his conviction was had 
under an information insufficiently verified, and that the court 
erred in denying the motion to quash, and in overruling the itha 
in arrest of judgment. 

In the People vs. Peter San Fillipo, 255 I1l. App. 554, the 
defendant was tried snd convicted on an information charging the 
u sale of intaxtcating liquor. He was wenvensed to pay 
fine of one thousand dollars, and to be imprisoned th the county 
ail of Winnebago County for a period of six months. 

The only ground urged for a reversal of the judgnent by 
Filippo wae that the information was insufficiently verified. 
record disclosed that the oath was administered by Martha 
» deputy clerk of the County Court. . 


In our opinion in that case we said, "The weight of authority - 


‘the principal, end not wa ‘the name of the deputy. — 


was signed by Pauline 8. Harding, Deputy Clerk of the County Court. 
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87, a surveyor's certificate signed "Cortes Fes-ender, 3 


the name of the principal. In Villace of Augusta v. Tyner, 197 
q Ill. 242, it was held that a survey and certificate made by a 
deputy county surveyor in hie own name as deputy, snd not in the 
name of the county surveyor, was invalid and did not have the effect 
to convey the fee of the street. "See Wilder v. Avrora, DeKalb 
& Rockford Electric Traction So., 216 Ill. 493,) ‘The text in 22 
R.C.L. pp 583-584 leys down the rule that the authority of a deputy 
must be exercised in the neme of him in whom it exists end not 
in the name of him who has no recornized authority. 

Where this doctrine prevails, whatever official act is done 
by a deputy must be done in the name of his principal and not in 
the name of the deovuty. If he undertakes to act in his own name 


. 
’ in hig own authority, he no longer acts as deouty, but in an in- 
: 














dependent capacity, and his acts can no longer be recognized as 
official. A distinction is sometinues msde between deputies who 
are recognized by law as independent public officers, and those 

who are mere agents of the principal. In Illinois the courts have 
held that deputy clerks of county courts belong to the latter class, 
and that their powers are derivative, the actusl authority being 

_ given to the vrincipal. (Village of Avburn v. Goodwin, supra; Hone 
e. Sawyer, 14 Ill. 254; Woodward v. Donovan, 167 I11. App. 503.) 
Under the authorities the jurat in the instant case should heave 
been executed in the name of the clerk and not in the name of the 


cation is an invasion of a constitutional right and a denial 

that right is an error for which the judgement muet be reversed 

writ of error, unless the right is waived by a failure to 

: 


wpon it in the trial court. (People v. Leinecke, 290 I11l. 
-) Plaintiff in error made a proper objection to the defective A 





a motion in arrest of judgment. The objection is properly 
n raised either by 2 motion to quash or by a motion 
iF a nemaent ° 


our holding in the San Filippo cace, we are of 


vA . 
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an information with a fatally defective and insuffie 

toation, and the objection war properly made by a motion 

to eas, as well as in arrest of judgment. 

| fhe trial court therefore erred in overruling the motion to 

_ quash, also in denying the motion in arrect of judgment, and for 
these reasons the judgment of conviction mest be reversed, 


Judgment reversed, 
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I, JUSTUS IL.. JOHNSON, Clerk of the Appellate Court, in 
‘said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


od cause, of record in my office. 
: In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this—___________________day of 


in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
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HE APPELLATE COURT, 


AT ia 


Begun and held at Ottawa, 






Tuesday, the Fourth day o 


the year of our Lord e thousand nine hundred and 





within and for the Sgcond District of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 2 oO r I.A. 6 Oo 5 














BE IT REMEMBERED, that afterwards, to-wit: On 
APR 1i 1930 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


llowing, to-wit: 
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Deft. in Error 


7 «* 


Error to the County Court => 


ee +e #8 08 OO Fe 


Nemoram Pierre, 
Pltf. in Error 


of Lee County. 


February Torm, 1930 “ 


Jett: J.- ¥ 
The questions involved in this case are the same as 
those in People v. i. R. Winchester, plaintiff in error, in 
8166, in which an opinion has been filed. 4 
For the reasons given in No. 8166, the judgment in 7 
this cause is reversed, 
Judgment reversed. 
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STATE OF ILLINOIS, | 
[ 8s. 
_SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


id for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


a: 


entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this__________________day of 
in the year of our Lord one thousand 


nine hundred and twenty- 








Clerk of the Appellate Court 
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PELLATE COURT, 












egun and held at Ottawa, onyTuesday, the Fourth day of February, in 
the year of our Lord ong thousand nine hundred and thirty, 
within and for the Secon istrict of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 9 5 r4 T A 6G & 6' 





BE IT REMEMBERED, that afterwards, to-wit: On 
APR 11 1930 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


lowing, to-wit: 
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The People of the 
State of Illinois, 
Deft. in Error, 
Error to the County Court 
Vs. 


LeRoy McDermott, 
Pltf. in Error 


of Lee County. 


oe ee 4 Oe Oe ee ee we 


February Term, 1950. 


Jettid. 

The questions here raised were decided in People vs. 
_ Winchester No. 8166, in which an opinion has been filed. for 
the reasons assigned in Noj 8166, the judgment in this cause 
is reversed. 


Judgment reversed, 
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‘ATE OF ILLINOIS, | 
> 8s. 
SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


ed cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this _________________day of 
in the year of our Lord one thousand 


nine hundred and twenty- 





Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COUR 
gun and held at Ottawa, on Tuesday, the Fourthjday of February, in 
the year of our Lord one thousand nine hundred and thirty, 

within and for the Second District of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 9 5 v4 1.A. G 5H” 








BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 2 98h =the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


llowing, to-wit: 
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No. 8059 Agenda 42 
THE PEOPLE OF THE STATE OF 
Is : 
Defendants in error, : 
: Writ of error, 
vs. : to Circuit Court, 
¢ La Salle County. 
FRANK LEROY LAWSON, JACOB 
KOREN, MARGARET LAWSON and 
HENRY FRITZINGER, : 
, Plaintiffs in error. : 
/ Boggs, P. de 
Substantially the same facts are involved and the same 
questions of laware raised on the assicmment of errors and in 
the briefs and arguments of counsel in this case as in People v. 
_Fritzinger, gen. no. 8060, in which an opinion has been filed 
this term. For the reasons therein set forth, the judgment 
the trial court in this case will be affirmed. 
Judgment affirmed. 7 
7 
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STATE OF ILLINOIS, | 
‘SECOND DISTEICT ber I, JUSTUS IL.. JOHNSON, Clerk of the Appellate Court, in 
nd = said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
eby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
itled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this ey of 


in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the Fourth day of February, 3 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 9 5 4 T A. 6 5 6G 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 
AY 3 1930 


0 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


Sllowing, to-wit: 
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No. 8180 Agenda No. 28 






















Williem Straus, (identical with 
William Strauss ), 
Appeltee, 

Appeal from Circuit Court 
vs. 
; of Livingston County. 
J. R. Soarratt, as Sheriff of 
Livingston County, Illinois, 


Appellant, 


OPINION by BOGGS, P. J. 
An action in replevin was instituted by appellee in the circuit 
court of Livingston county against appellant sheriff, to recover 1367 
bushels of oats. 
The record discloses that on September lst, 1919, one Alice J, 
fouston, being the owner of a certain 160 acre farm in said county, 
executed a trust deed to secure an indebtedness of $26,000 due Septem- 
> rl, 1929. On October 27, 1927, said premises were conveyed to Carl 
F. Erikson, who on the same day conveyed the same subject to said trust 
ad to one Guyneth D. King. 
On May 1, 1928, a judgment for $2,589.02 in favor of one R. Rodeok 
rendered against Guyneth D. King and 0. Bb. King, her husband, in 
he Municipal court of Chicago. On May 21, a transcript thereof was 
ed in Livingston county. Guyneth D. King leased said premises to 
ne Burley Brown, for a term of one year beginning March 1, 19%. 
n December 13, the interest on said mortgage indebtedness not having 
n te appellee elected to declare the whole of said indebtedness 
and filed a bill praying strict foreclosure of said trust deed. 
leck, who was made a party to said proceeding, entered his appear- 
10 and consented in writing that a decree of strict foreclosure might 
) entered. 

On April 8th, 1929, an execution was issued on said judgment and 
: in the hands of appellant. On May 7th, a decree of strict 
su ) was entered. On May 11th, Guyneth D. King and husband, 

a quit claim deed conveying said premises to appellee. Said 


% 


aS edged on May 29th, and was filed for record on June 15. 
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. July 6th, appellant levied on the growing crops on said premises. 

n July 20th, the oats were harvested, and on August 14th were threshed, 
- thereof being placed in a bin on said premises, The other half 
' retained by said tenant. On August 16th, a demand was made by 


see on appellant for said oats; delivery being refused, this 




























plevin suit followed. To the declaration, which was in the usual 

orm, appellant filed a plea that he did not take and detain the 

pperty, etc., a plea that the goods were not the property of appellee, 
a plea setting forth that the goods in question were taken and 

: tained by appellant by virtue of the execution and levy in question, 
3. Replications, traversing said pleas, were filed. A trial was had 
nd at the close of all of the evidence a motion by appellant to exclude 
> evidence and a verdict in his favor was denied. Thereupon, on 
motion of appellee, a verdict was directed in his favor. Judgmmt 
rendered thereon awarding said property to appellee, etc. To re- 
said judgment this appeal is prosecuted. 

It is contended on the part of counsel for appellant that when 

3 d execution came to his hands assheriff it at once became a lien 

the growing crops on said premises; that said lien continued in 

et until July 6th, when said levy was made, and that he of right 
possession of said oats when threshed. 

The lease in question provided that Brown, the lessee, was "to 


and to hold" said premises from March 1, 1929, to March 1, 1930; 


or in Cornell at option of first party," etc. 

} Under the provisions of said lease, the title to the whole of 

a crop was in the lessee until the stipulated rent had been paid. 

v. Ruckman, 21 Ill. 200-201; Dixon v. Niccols, 39 Ill. 372-376; 
tv. Courrier, 66 Ill. 245-246; Mulheisen.v. Lene, 82 Ill. 117-119; 
+. Pratt, 130 Ill. 327-331; Finney v. Harding, 136 Ill. 573-580; 

r. Dennison, 7 App. 73-78; Travers v. Cook, 43 App. 580-582; 


Mutual Life Ins. Co. v. Watson, 200 App. 515-518. 
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It therefore follows that the interest of said mortgagor in 

crops was not liable to the lien of an execution. 

‘Even though it be conceded that the interest of the mortgagor 
said growing crops was subject to the lien of said execution, still, 
Zt against appellee as the purchaser of said premises, a levy on said 
“erop must have been made prior to said conveyance, 

While an execution is a lien on personal property from the time 
comes to the hands of the officer for collection, yet if no levy 
made, the purchaser for value of such property holds the same as 

mst such execution, unless such purchase was made for the pw pose 


f defeating said execution. Powers v. Wheeler, 635 Ill. 29-31; Finney 




















Harding, supra, 579; Kerr on Fraud and Mistake, 201. 
There is no charge in the pleadings that appellee, in taking said 
eed, did so for a fraudulent purpose, and there is no evidence in the 
cord to sustain a charge of that kind if it had been made, Said deed 
tes a consideration of $200, and, in the absence of proof to the 
y, 1t will be presumed that such was the consideration. 
Under the abovem authorities, said conveyance passed the growing 
s to appellee, and he can hold the same against said execution. 
also Firebaugh v. Divan, 207 Ill. 287-289; 4 Kent's Com., 468. 
It was also insisted by counsel for appellant that the conveyance 
appellee was in fraud of his rights as the holder of said execution, 
a this connection*it is insisted that all crops harvested and delivered 
to September 4, 1929, the expiration of the time given by said 
within which to pay said mortgage indebtedness, would be subject 
“the lien of said execution, and could be levied upon and sold in 
ti faction thereof; that to hold said deed cut off said right, wuld 
against him a fraud. In the absence of any charge of fraud in the 
3s or proof, what we have already said sufficiently disposes of 
mntention. 

Ter the reasons above set forth, the judgment of the trial court 
} ffirmed. | 
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p a Judgment affirmed. 
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In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this __________________day of 
in the year of our Lord one thousand 


nine hundred and twenty- 








Clerk of the Appellate Court 









AT A TERM OF THE APPELLATE COUR) 


within and for the Second District of the State of Illinois: 
ssent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 5 ¢ T.A. 6 5 6! 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
2 1930 the opinion of the Court was filed in the 


rk's office of said Court, in the words and figures 


lowing, to-wit: 
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THE JOLIET NATIONAL ; 
BANK, A Corporation, 3 


Appellant, : 
vs. : Appeal from the 
THOMAS McEVILLY, : Circuit Court of 
Appellee 


Will County. 


Opinion, Boggs, P.J. 


On June 17, 1924, judgment by confession for $1604.62 
was entered against appellee and one William McEvilly in the 
eircuit court of Will county in favor of appellant on a note for 
#ity $1,400, dated November 16, 1922, On November 26, 1927, a 
motion, supported by affidavit, was made by appellee to open said 
judgment, for leave to plead, etc., which was allowed. Thereafter 
on May 1, 1929, said judgment was vacated, and the suit was dis- 
missed as to William McEvilly, who had died prior to this time. 
By agreement appellant was given leave to file an amended declara- 
tion, consisting of the common counts and a special count based ~— 
on a note signed by William McEvilly and appellee, dated January 
12, 1921, for $900. 
Tosaid declaration appellee filed five pleas, mnsisting 
of the general issue, a plea of the five-year statute of limitations, 
@ plea of payment by William McEvilly, a plea of payment by ac- 
ceptance of certain new notes with the name of appellee forged 
as a maker thereon, and.a plea that appellee was a surety onsaid 
note and that the time of payment had been extended without his 
edge and consent. I+ was stipulated by said parties that 
cause be tried as if proper replications were on file, travers- 
i € said pleas, etc. A trial was had, resulting in a verdict and 
nt in favor of appellee. To reverse said judgment this 
is a a . 
At the conclusion of the evidence, and before the argu- 

; Menace by the court: "It is stipulated and agreed 
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i. 
they may be permitted to state their views as to the law tothe 
jury, and if there is any dispute between them, the court may 


orally instruct the jury as to his view with reference thereto." 


& 
; 


Thereafter counsel for appellant and appellee stated to the jury 
their views as to the law applicable to the case and, there being 
no dispute between them, the court gave no instructions to tle 
jury, except as to the form of the verdict. 

The sole question for our determination is as to whether 
the evidence is sufficient to support the verdict. 

The note in question was executed by William McEvilly 
and appellee on January 12th, 1921. Thereafter on February 16 
of that year William McEvilly applied to appellant for an additional 
loan of $500/ A note for $1,400 of that date due in ninety days 
was delivered to William McEvilly, to procure the signature of 
appellee. Thereafter, on May 17 and August 18, 1921, Febmmary 
16, September 16 and November 16, 1922, notes for a like amount were 
delivered to William McEvilly to procure appellee's signature. 

On the trial of said cause, one William Redmon, presi- 
dent a@ appellant bank, testified that at the time of the execution 
of the note for $900.00 both of said parties were in the bank; 
that appellee did most of the talking, and said that they wanted 


. 
‘ 
: 
; 


to borrow $900. 











William Murphy, an employee of appellant bank, testi-_ 
fied among other things that: “Before this suit was started * * * * 
Thomas and Charles had both come into the bank in reply to a letter 
I had written them in regard to this note (the $1,400.00 note on 
which judgment was taken), and I took them dom into the directors’ 
Toom and talked with them about it. Thomas claimed it was a forgery 
and that he had never signed it.” 

Both Redmon and Murphy testified that when said $1,400 


les McEvilly were called as witnesses for appellant. Appellee 
ied that he had signed the $900 note, but that the name of , 
mas Mer [lly on the $1,400 notes was not his signature, but had 
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a | 
been forged. Charles McEvilly testified that his name had also 


‘been forged. 

Appellee testified in his om behalf that in June, 1921, 
he went with hés brother William to appellant's bank; that "he 
(William) wanted some money and he went up and asked Mr. Redmon 
if he could have some money, and that I would sign for him. Mr, 
Redmon asked him how much he wanted and he said $900. He let him 
have the money and I signed the note for him * * *,. No one in the 
conversation other than my brother said anything about borrowing 
money." He further testified: "After the execution of that note 
I never at any time received any notice of any kind relative to the 
indebtedness due the bank on that note or any other note signed by 
my brother William. * * *'I received notices from the bank on the 
note that I had personally there, every ninety days. After the 
signing of the note for $900 I first learned that the bank claimed 
that I owed them something on account of my brother William was in 
1923, ‘ugust or September, I think it was. Mr. Redmon was in 
there or Mr. Murphy, and he showed me this note and told me to see 
William about it and have it remewed. I told him I would see Wil- 
liam about it, which I did. Nothing else was said at that time 
about the note. Afterwards I told William about it and he told me 
not to worry, that he knew that I did not sign it, that he would 
take care of it. * * * The next I heard from the bank was I think 
in Jmuary, 1924, I went in to do some business and I told Mr. 
Murphy about it. He put a note in front of me and said, ‘Here is 
this note of Williams’ I says, 'It don't make no difference to 
me, I never signed it. I told William about it and he says he would 
take care of it.' Mr. Murphy says he suspected something like that, 
* * * vy brother (William McEvilly) died in July, 1925. That was 
all I heard about these notes until I got my notice two years ago 
about this time, that there was a judgment and a summons served 


h on me. The sheriff served on execution on me. That is the judgment 


was talking about when I was on the witness stand a little while 
That was afterwards vacated.” 


s bank since in 1921, end had carried a checking account 


Appellee further testified thet he had been a borrower at 3 
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‘said bank. The records of appellant bank discloses that the in= 
terest on said notes was in each instance paid in advance. 

It is cohtended on the part of appellant that, inasmuch 
as appellee's name had been forged on the several ‘}1,400 notes, 
appellant would have the right to recover on the note of $900. On 
the other hand, appellee insists that the jury were fully warranted 
in finding that he, appellee, had signed said note of |}900 as a 
surety, and that it was the intention of William McEvilly and of 
appellant bank that the taking of the first note for $1,400 was 
in payment of said note of $900; that appellant bank, through its 
officers, was negligent in accepting the several 1,400 notes with- 
out ascertaining from appellee whether he had in fact signed the 
same; that appellant bank was paid-the ioterest through its officers 
was negligent in accepting the several $1,400 notes without ascer- 


. 
taining from appellee whether he had in fact signed the same; 
that appellant bank was paid the interest. in advance on each of 


said renewal notes, and that this amounted to an extension of time 




















of payment of the indebtedness in question, without the knowledge 
or consent of appellee. 
The giving of a promissory note in renewal of another 
does not, of itself, operate as a satisfaction of the original 
note. Whether it does so or not is a question of fact, for the 
determination of the jury, and depends upon the intention of the 
parties. If it is made and accepted for such purpose, the former 
mote is satisfied. Bellevue Savings Bank v. Bornmen, 124 Ill. 
- 200; Jansen v. Grimshaw, 125 Ill. 468; Bolter v. Joliet Natl. Bank, 
295 Ill. 594-596. 
The giving of a new note is prima facie payment of the 
original debt. Smalley v. Edey, 19 Ill. 207; Leake v. Brown, 45 
372; Trego v. Estate of Cunningham, 267 Ill. 367-575. 
The pleadings presented the issue as to whether the fir st 
‘ Ll note was taken in payment of said note here sued on, md j 
nt “whether appellant bank was negligent in accepting seid $1,400 
} without ascertaining from appellee whether he had in fact 
or authorized the signing of his neme as a maker thereon. 
to say that the verdict of the jury is accinst 
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Ms, 
ane weight of the evidence on said issues. As these were he 
it 1 issues in the case, it is not necessary for us to @ scuss 


fle 7a 
- of the other questions sought to be raised. 
v ' For the reasons above set forth, the judgment of the 


‘ial court will be affirmed. 
, Judgment affirmed. 
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: OF ILLINOIS, | 
“4 I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 
reby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
ted cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, fhis day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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gun and held at Ottawa, on Tuesday, the Fourt#iday of FebrBary, in 


the year of our Lord one thousand nine hundr 
‘ within and for the Second District of the State of Illinbvis: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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FLOYD $. CLARK, Sheriff. Ps 5 ¢ TA. 6 >) 














BE IT REMEMBERED, that afterwards, to-wit: On 
AY (93g the opinion of the Court was filed in the 


erk's office of said Court, in the words and figures 


yllowing, to-wit: 
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SALVATOR CARUSO, . 
Appellee 
-Vs- 
- Appeal from 
GLOBE MUTUAL LIFE INSURANCE :; Circuit Court 
COMPANY , : of Will County. 
Appellant. 


Opinion, Boggs, P. J. 

An action in assumpsit was instituted by appellee against 
appellant in the circuit court of Will coutity to recover on insur- 
ance policy, issued on the life of appellee's wife. 

The declaration sets forth the policy, avers its delivery 
on October 31, 1928, notice and proof of death, demand for payment 
and its refusal by appellant, and contains the general averment of 
full performance on the part of the assured and of appellee as bene- 
ficiary under said policy. 

To said declaration appellant filed a plea of the gen- 
eral issue and four special pleas. The first special plea avers 
that the policy in question provides that it shall not take effect 
if the insured on the date thereof is not in sound health; that on 
October 29, the date of said policy, the assured was not in sound 
health, but was suffering from erysipelas and other ailmmts which 
resulted in her death. The second special plea sets forth that the 

application signed by the assured provided that any contract of 


 imsurance issued thereon should not be binding on the company un- 











less, on the date and delivery, the insured should be alive md in 

sound health; that on October 31, 1928, te date of delivery, 

| the insured was not in sound health, but was afflicted with ery- 
betes, etc. Each of said pleas conclude with a verification. 

4 third and fourth special pleas were withdrawn by appellant. 

¢ Replications were filed to said pleas, traversing the 

with reference to the health of the insured. A trial | 

ul ting in a verdict and judgment in favor of appellee = 

reverse said judgment, this appeal is prosecuted. 2 
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It is first contended that the declaration does not state 





ae . 
a cause of action. It is urged that, under the terms of said policy 


it was necessary to aver amd prove, as a condition precedent, that 
at the date a nad delivery of said policy, the insured was in sound 
health, and that no such averment was made. 

The declaration, among other things, avers "that the said 
Anna Caruso did, during her lifetime, keep, perform and comply with 
the terms, provisions and conditions of the policy of insurance 
upon her part to be kept and performed by the terms thereof, etc., 
and that the plaintiff has at all times kept, performed, observed 
and complied with all the terms, provisions and conditions of the 
said policy upon his part, by the terms thereof, to be kept and 
performed." 

After judgment, the pleading upon which such judgment is 


based is liberally construed, for the purpose of sustaining the 


j 

4 judgment. Chicago & A. R. Co. v. Clausen, 173, Ill. 100-103; Clawiter 
+ We. Jones, 219 Ill. 626-629; Sargent Co. v. Baublis, 215 Ill. 428- 

z 

q 4350; Diamond Glue Co. v. Wietzychowski, 227 Ill. 358-348; Plew v. 

P : 


Board, 294 Ill. 252-234; Wagner v. Chicaso, Re. I & P. R. CO., 227 
Tll. 114-319. 


After verdict and judgment, every reamnable inference 















and intendment goes in supp6ért of the declaration. Gerke v. Fancher 
158 Ill. 375-379; Willis Coal © Mining Co. v. Grizzel, 100 App. 
480-485. 
We hold tiat, after verdict, the allegations of the 

declaration are sufficient to support the judgment. 

If it be conceded that the averments of the dech ration 
not sufficient after verdict, appellant is not ina position 
‘te complain, for the reason that, by its affirmative pleas, it tender- 
ean issue as to the health of the insured at the time in question. 
‘App ee having accepted the tender and joined issue thereon, the , 
was cured. Weber & Holmes v. Curtis, 36 Ill. 156-158, 
dng 1 Chitty's Pleading (10th Am. Ed.) 6735; Reubens v. Hill, ~ 9 
fll, 522-537. 
‘Tt is next insisted that appellee should have proved as a “4 
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ase that the insured "was in sound health on the date 
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the delivery of the policy." On direct examination appellee 
was asked: “What was the condition of her (the insured's) health 
: the day the policy was delivered?" The question was objected to 
on the ground that it was a self-serving statement; a declaration 
in interest. Thereupon counsel for appellee withdrew the question. 
Appellant is not in a position to urge with effect this contention, 
especially in view of its affirmative pheas. 
In Hammer v. Globe Mutual Life Ims. Co., 243, App. 109, 
the court, in discussing a question of this character, at page 111 
says: 
"Although the plaintiff alleged in her declaration that her 
husband, during his lifetime, in all respects complied with the 
conditions of the policy of insurance, the defendant did not file a 
plea of the general issue, but, by a special plea, alleged that the 
policy provided that it would not take effect if the insured 'before 
or on the date of the policy was not in sound health,yY and then 
averred that 'the insured was not in sound health on the date of the 
policy, but, on the contrary, was in unsound health, so that the 
_ policy never took effect.' This pleading would indidate that the 
defendant was treating this matter as an affirmative defendae, on . 
which it had the burden of proof." 
Upon objection to the question propoundéd to appellee 
| for the »urpose of showing the condition of the insured's health, 
the court remarked, "I don't suppose you need to go into that at 
‘this time, do you?" indicating that in view of the pleadings, the 
urt was of the opinion that it was not necessary for appellee to 
> that proof inc hief. 
However, the evidence tends to show that, on the date of 
ne delivery of said policy, the insured was in good health, as that 
21 mis used. Clover v. Modern Woodmen of Americay 142 App. 276- 

) Court of Honor v. Dinger, 221 Ill. 176-161. Appellee testified: . 
or ry Alberico (agent of appellant) brought the policy to the store. 
was coming there, he was asking for my wife. I says, ‘She 
6 mside.’ I say, 'I em going to get her.' 
18 your wife doing that day? 
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A In the back of the store, washing the clothes. 













-4- 


pee’ 
. in the back of the store? 


Q. Did Mr. Alberico go back mm to see her? 
A. Wo, he left the policy and gone.” 

In Funkhauser v. Illinois or Life Assn. 237 App. 95, 
am the court, in discussing the sufficiency of the evidence that an 
assured was in good health when the policy was delivered, at page 
101 says: 

"While, as contended by attorneys for appellant, the testi- 
mony of these lay witnesses may not be entitled to the same weight 
as that of experts, yet, in view of the fact that their testimony is 
based upon observation of the assured at the time in question, while 
the doctors is based upon a single examination made many months after 
that time, and in view of the further fact that the insured was 
examined, as the evidence discloses, by appellant's own examiner, 
whose report must have been satisfactory or the policy would not have 
been issued, and in further view of the fact that appellant's agent 
had the opportunity of seeing the insured a&nd ascertaining her con- 
dition, and of inquiring about the same, before delivering the policy, 
we are not in a position to say that the jury were not justified in 
answering the special interrogatory to the effect that the insured 
was in good health when the policy was delivered." 

On the whole record, we hold that appellant's second con- 


J tention is not well taken. 


Lastly, it is insisted that the court erred in refusing 
to admit in evidence the death certificate, in its entirety, Said 
Gertificate stated, among other things; "The cause of death was as 
Erysipelas. (Duration) .......e-e.1 see eVOATBecsceceeeserce 

64s." The words "6ds." were excluded on the ground 
the physician making the certificate had only attended the 
during the last four days of her life. The court did not 
r in this ruling, as the statement with reference to the duration 


* 

on hearsay. In either event, it was not proper to go r 

j ry Henninger v. Inter-Ocean Casualty Co. 217 App. 542- a 
a 2 
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k is) Op Ve ‘Chicago C. R. Co., 204 App. 286-287. 
| a for the reasons above set forth, the judgment of the tri 1 
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Judgment affirmed, 
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»y certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
d cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this ________dlay of 


_ in the year of our Lord one thousand 


nine hundred and twenty- 





as iS Clerk of the Appellate Court 














within and for the Second District of the §tate of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 38 1930 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


llowing, to-wit: 
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Hydro-Stone Corporation of Illinois, 
a corporation, et al, 
Defendant in Error, 
Error to Circuit 
Court of Kene 
County. 


vs. 


B. P. Alschuler, et al, as trustees 
of the Masonic Temple Associa- 
tion of Aurora, Illinois, et al, 

Complainants in Error, 


Jones J; 
Complainant, as successor to The Hydro Stone Products 
Company, filed a billes a sub-contractor under Holm-Page Com- 
pany, against the defendants to foreclose a mechanic's lien, 
A decree was rendered in its favor and a sale of the property 
i involved was had pursuant to said decree. This writ of error 


: is prosecuted by the trustees of the Masonic Temple Association 
; only. Defendant in error will be referred to as complainant 


and complainants in error will be referved to as defendants. 


It is insisted that the original bill did not state 














a cause of action in that it did not allege (a) completion or 

performance of the contract, (b) that there were any monies 

due or to become due the Holm-Page Company, original contractor, 
at the time of the service of the sub-contractor's notice, or 

if none, that the omer had wrongfully paid ovt such monies, (ce) 
hat there was any original contract with the Board of Masonic 

ees, or that said contract between the Holm-Page Company and 

Hydro-Stone Products Company was made or entered into 

5 to or by guthority of any contract between said trustees 

tL the Holm-Page Company, or that the Holm-Page Company was the 

contractor or held any contractual relations with the 

Da i of Masonic Trustees. 

The original bill alleged that ean account of 211 materials 

is shown by Exhibit "A", attached to and made a part of 

4) md that the materials were delivered under the contract 
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tober 30, 1922 to December 3, 1923. The allegation that 
pishing of such materials was a complete performance by 
Hydro-Stone Products Company of everything to be done by it 
said contract end subsequent additions thereto was a suf- 
ficient allegations of completion and of the date of completion. 
(Beaudry v. Bell, 250 Ill. Appp. 468; Smith v. Adcock, 209 id. 277.) 
A demurrer was filed to the original bill, but was 
withdrawn without any action having been teken thereon. It wag 
conceded on the oral argument that the amended bill thereafter 
filed did state a cause of action. Where the sufficiency of all 
allegations of a bill of complaint is not duly tested by demurrer, 
all reasonable intendments will, after final decree, be indulged 
in support of the pleadings. (Hill v. Hill, 56 So. 941; 62 Fla. 
493; 39 L. R. A. (N. S.) 1117; Bowen v. Grace, 59 So. 563; 64 Fla. 
28; 21 0. J. Equity 405). The materials to be furnished, the 
parties, the property, and the relief asked for are the same in 
@ach bill. While the original bill is 2 defentive ptatement 
of the cause of action set forth in the amended bill, nevertheless, 
both bills set out the same cause of action, and therefore the 
amended bill is not obnoxious to the statute of limitations. 
- (Bisendrath v. Gebhardt, 124 I11. App. 325, affirmed 222 Ill. 113; 
Miller v. Cyglumet Lumber and Manufacturing Company, 121 Ill. App. 














It is contended that the decree is baseé@ on both the 
a 
“original and the amended bill and is therefore erroneous. Defen- 


That being true, it is immaterial that the original bill 
as feferred to in the decree. The amended bill superseded the 
bill and the reference to the original bill is surplusage, 


It is urged that no proper service was had on the 
defendants. The law requires two affidavits, or per- 
affidavit covering two subjects, to be filed as to such 
: s. The first ig necessary under Sec. 7 of the Practice 
that persons whose namesare onkagm may be made de- 


the style and description of unkmwm owners, etc. 
ae > Ge r 
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is wecessary for publication notice under Sec. 12 of 






‘Act. (Breed v. Baird, 139 Ill. App. 15.) An affidavit, 
* provided for by Sec. 7, was made and is a part of the record 
“4a this case, but it is claimed no affidavit of non-residence, 

ne required by Sec. 12, was filed. 

This claim is based on the recitals of the Clerk's 

certificate attached to the record, stating that the record igs 

a full, true, and complete copy of certain files enumerating 
them, among which is an affidavit filed April 1, 1924. The 
affidavit discloses that it was made to comply with the reouire- 
ments of Sec. 7. The certificate further states that thig is 

the only affidavit filed for process as to said unkown owners 

and holders. The sevkittonte of publicakhion, which is also 
included in the record, expressly states that "Th requisite 
affidavit having been properly filed, notice is hereby given to 

* * * the unknemm owner or owners, holder or holders of notes." 
The order of the court defaulting the unknown owners and holders 
found that "the requisite affidavits" had been filed; and that 
@ue publication notice had been given to said defendants, the 
unknown owner or owners, and each of fhem., The affidavits mention- 
ed in this order can refer only to the affidavits reouired by Sec. 
7 and Sec. 12. Hence, it appears from the finding of the Court 
that the affidavit of non-residence was on file at the time the 
default of the unknown holders and owners was entered. This finding 

Gannot be impeached or contradicted by a certificate of the Clerk 
_ gubsequently made. (Brown v. Miner, 128, Ill. 148.) 
i It is insisted that the Notary Public did not affix his 












to the affidavit as to the unknown owners; that he was a Notary 
© of Cook County, whereas the proceedings were in Kane Oounty; 

A that the circuit court of Kane county would not take judicial 
tice that such person was a Notary Public. However that may be, 
icate of evidence in this case does not purpo rt to con- 


of the evidence. Proof of the official character of the 
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ce of the notary's seal is that the clerk of the trial 
es in the inilintil and such a statement is not sufficient 
e the finding of the Chancellor that due notice by publi- : 
was had. (Brown v. Miner, supra.) 
No question was raised before the chancellor about service 

on the unknown owners or holders, although their defahlt was entered 
October 22, 1925 and the decree was not entered until November 2, 193& 
Plaintiffe in error were personally served and actively participated 
in the proceedings. If they felt that the court was without juris- 
diction, they should have raised the point in apt time. They have 
not been injuriously affected by the order of default and thatever 
error may have been committed with respect to the publican notice, they 
are in no position to complain about if. (Donham v.. Joyce, 257 Ill. 
112.) 
We do not deem the errors assigned to te well taken 
and the decree is therefore affirmed. 
Decree affirmed. 
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led cause, of record in my office. 
: In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this______________—_—_—day of 


in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 








en | iia 








/ b vi AT A TERM OF THE APPELLATE COURT 
 liaaaes 


Begun and held at Ottawa, on Tuesday, the Sixthd 





the year of our Lord one thousand nine hundre 
within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 





Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


QORFYTA @ 
FLOYD S. CLARK, Sheriff. wo ieee ODO. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 1 1930 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


; 
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'¢ 
- General No. 8151 Agenda No. 13 


In The 
APPELLATE COURT OF ILLINOIS 


Second District 


S. BE, ALLEN, 


) 
) 
Appellee 
v. ) Appeal from the 
) Circuit Court of 
ALBERT JOHNSON, as ) Boone County. 
Sheriff @ Boone County, ) 


Illinois, 
Appellant ) 


Appellee brought suit in the circuit court of Boone 
County against appellant to recover wages alleged to be owing by 
















one H. J. Sturges. 
fhe declaration consists of three counts. The first 
count charges that the business of Sturges, a farmer, was sus pended 
by the action of his creditors; that at said time he was indebted 
to sppeliee for wages as a farm laborer, in the sum of $383.00, 
_ Which indebtedness "was then and there a preferred claim against 
> ‘the property @ said Sturges"; that "one John Fair (who was then 
2 there the predecessor in office as sheriff of said county 
f the said defendant Albert Johnson), had@ as such sheriff en 
cution * * * * in favor of one George W. Meyers and against said 
ges, dated October 50, 1926, and under which execution" he, \ 
‘if » “had seized the property of Sturges"; that, on November 
being within ten days after said seizure, appellee pre- ob 
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, ted to said sheriff a sworn statement of his claim, etc.; that 
a sheriff accepted said notice; that on Decaaber 6, 1926, at tis 
expiration of the term of office of said Fair as sheriff, "said 
execution and statement were placed by operation of law in the hands 
of the defendant, Albert Johnson, assheriff"; that appellant there- 
after, on December 13, 1926, sold the property of said debta@ under 
said execution,” and realized therefrom a sum in excess of the amount 
of the wages aforesaid so due," etc. 
The second and third counts are substantially similar, 
and charge that Fair, as such sheriff, "Had in his possession an 
execution * * * against said H. J. Sturges, dated October 50, 1926, 
and that thereupon it became and was then and there the duty of 
the said John Fair, as sheriff, in case he seized the property of 
the said H. J. Sturges under said execution, to seize and take 
possession of said property in such an open, clear, unequivocal am 
pronounced manner as by such act to inform the plaintiff of the 
date and Méipening of that event; * * * that said Fair did not so 
seize and take said property," etce; "that the pl intiff could 
not, and did not in fact ascertain the time or the fact of sd@ zure 
and being so uninformed, * * * on, to-wit: the 24th day @& November 
A.D. 1926, and while said execution was in the hands of the said 
sheriff," appellee served upon said sheriff his statement of wages, 
etc. 
To said declaration appellant filed the general issue 
anda special plea, avering that appellant posted notices and sold 
said property by virtue of said execution; "that he notified the said 
plaintiff in writing on December 16, 1926, that the claim of saad 
plaintiff left in the office of the sheriff on the 24th day of 
November, 1928, * * * was not filed nor delivered py the said 
plaintiff within the time required by the statute of the State of 
is, with reference to any of property or estate of the said 
a Sturges, a@ the proceeds thereof which have come to the hands 
ss defendant since becoming sheriff or through action or writs 
> the hands of said defendant as successor of John Fair, 
end ‘the defendant also notified the said ple intiff that 4 
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alien 
s defendant was obliged to detline to hola any such money or 

the same to the said pk intiff on account «t/ha of said 
alleged statement,Z" etc., concluding with a verification. 

Appellant replied, traversing said plea. A trial was had, 
 +ypesulting in a verdict and judgment in favor of appellee far $383.00, 
To reverse said judgrent, this appeal is prosecuted. 

It is first contended that the declaration is so defective 
that it will not sustain the judgment. 

After judgment, the pleading upon which such judgment is 
based is liberally construed, for the purpose of sustaining the 
judgment. Chicago & A. R. Co. v. Clausen, 175 I11. 100-105; 
Clawiter v. Jones, 219 Ill. 626-629; Sargent Co. v. Baublis, 215 
Ill. 428-450; Diamond Glue Co. v. Wietzychowski, 227 Ill. 338- 

548; Plew v. Board, 274 Ill. 232-2354, 

After verdict and judgment, every reasonable inference 
and intendment goes in support of the declaration. Gerke v. Fancher, 
158 Ill. 575-379; Willis Coal & Mining Co. v. Grizzell, 100 App. 
480-485. 

Appellant having filed said pleas without testing the 
sufficiency of said declaration by demurrer, under the foregoing 
authorities, the same was clearly sufficient after verdict. 

It is next contended that the evidence fails to disclose 

any wrong-doing on the part of appellant as sheriff; "that, if 
: there was any wrong-doing whatever, it was the wrong-doing of John 














Pair as sheriff, or of Deputy Moore." 
It is not charged that either Fair or appellant was guiltty 

“of any malfeasance. The charge is that Fair did not take possession 
the property in question under said purported levy, or, if it 
held that he did so take possession thereof, that such taking 
s not of the character required as against innocent third parties. 

On November 29, a part of said property was sold under 
’ ttel mortgage held by the First National Bank of Belvidere. 
2} ‘Sturges, ason of the judgment debtor, testified that, sae 
men ays prior to said sale, he was made astodian of said | 
. peta chattel mortgage; that the property was not ‘i’ 
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re ad; shat he and his father fed and milked the cows, separated 

the milk and sold the part going to his father, and otherwise exer- 

| eised dominion over said property, the same as prior to the purported 

levy. The father testified that no possession was taken under said 
purported levy; that the property was left on the place, and that 
he, in effect, remained in control of the same unéil the sale on 
November 29. 

The evidence on behalf of appellant is to the effect that 

L. A. Mopre, a deputy sheriff under John Fair, served said execution 
on Sturges on November 2, at which time he made a list of the 
property, etc. Moore testified that he did not remove¢g the property 
and did not put anyone in charge of it; that he did not make the 
return on the execution and did not know what became of it; that he 
visited the Sturges farm from time to time after serving the execu- 
tion, but that, on these several visits, he was looking after cer- 
tain other executions and foreclosures of chattel mortgages which 
he had in his possession, No claim was made by Moore that hé fed 
said stock or had it fed, or that he placed anyone in sustody of 
the same. 

The question for our determination is, therefore, as to 
whether appellee gave notice of his claim within ten days from tle 
seizure of said property, as contemplated by section 1, chapter 
\ 72, Cehill's Statutes. That appellee had a claim for labor of 
% $383.00 is not questioned, and that he gave appellant notice thereof 


on November 24, 1926, is not questioned, but is admitted by the 














Appellant contends that the purported levy on Noy ember 2 
| amounted to a seizure of the property. This point is not well 

_ taken. In order to make a valid levy as against third parties, the 
¢  eopeeal making the levy must so deal with the possession of the 

: ty as to render himself liable in trespass if his action is 
out authority of lew. Minor v. Herriford, 25, ll. 344-346; 

or ve Weadron , 3] Ill. 120-130; Logsdon v. Spivey, 54 Ill. 


3 Winder v. Chapman, 139 Ill, 163-164; Williems v. Head 
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Saia execution bears the following endorsement: 
"TZ0 H. J. Sturges, Defendant: 
"You are hereby notified that unless you do, withine 
within ten days from the time you reseive this notice, make md de- 
liver to me or to the Clerk of the Circuit Court of said County, 
a schedule of all your personal property, the same will be subject 
to levy and sale to satisfy the demand of the within Gearge W, Meyers. 


Dated this 2nd day of November. 


"John Fair, Sheriff, by L. A. Moore, 
Dept." 


While the levy is dated as of November 2, the execution 
was not returned to the office of the circuit clerk until December 
18, 1926, and, under the law, no return was made prior to that date. 
Nelson v. Cook, 19 Ill. 440-455; Douglas v. Whiting, 28 Ill. 362- 
366; Hogue v. Corbit, 156 Ill. 540-546. It cannot be held, there- 
fore, that the return of the officer was any notice to appellee. 

If the property was ever seized under said execution, it 
was after November 29th, the day of the sale under said chattel 
mortgage. If it can be said that Sidney Sturges was a custodian of 
said property, it was under the holder of said chattel mortgage, and 


his custody did not begin before November 15. Appellee's claim was 


presented within ten days of this date. It follows that the jury 
were warranted in finding that appellee was entitled to be preferred 
as a creditor of Sturges, as against the holder of said execution, 

4 | Some effort was made by appellant to show that appellee 
3 was afvised by William L. Pierce, attorney for Meyers, to file his 











@leim within ten days after November 2, 1928, The evidmce as to 
any such advicewas given appellee is conflicting. Even 
such advice were given, Pierce was not representing appellant 
r John Fair, the then sheriff. Notice from Pierce, the attorney 


r Meyers, would not deprive appellee of hig rights under the 


It is next insisted that the court erred in giving appellants 
. instruction. This instruction stated a correct prin- 
applicable to the facts, and the court did not err 
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It is also insisted that the court erred in refusing to 


pT = _ 


app el lee’s first, second, third and fourth refused instructims. 


—— 


ne first, third and fourth refused instructions, so far as they 
st correct principles of law, were covered by instructions given 
on behalf of appellant. ‘The second refused instruction did not 


“i 


; state a correct principle of law, and the court did not err in re- 
fusing the same. 

It was further contended that the verdict was against the 

4 manifest weight of the evidence and tlt a new trial should be granted. 
‘The evidence fully warranted the verdict returned, and the court did 


not err in so holding. 
For the reasons above set forth the judgment of the trial 


ri 


‘gourt will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | 
SECOND DISTRICT - I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 

d for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

her eby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

titled cause, of record in my office. ; 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this _—_____ ______day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the Sixth day offMay, in 
the year of our Lord one aoaaand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 

Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


EE | 


\930 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


me iowing, to-wit: 





) ‘ ¥ wi 
+ + : \ . 
\ CTANQO STAIZAIIA AKT TO eS 
i ‘ ; bi 


vel So yab dex? edd .ysheesT, ao .swesdO ge bisa Baa 













bow Seirbavd enin braenodd 9n0 Hrol a9 To 120¥ ‘od 

(Ll to einle odd 20 votzresg bucket eit “072 Baa riba Sw) 
ijeul -abbteet? , 29908, .B ALISWARY (non @iiieeum 
sottent .TTAU oe dor ic 0H 

-bokdeut eaKOt 7f wad nod * 

yn yr fay ~  waxotd MOamdOe 2 BUTeUL 


* 
a ae 


.tttven2 .XHALID 16 GYOUT 


= — = — = titer ee eat ati —— ee 
a 
f Le - ah Fs y Sayye f ans 
7 hi phe, UR ee 2S ie So patel 


ae ty ell 
nO itiw- od cebrnwxedi4 ads cqamaMana ze 34a 
a, The an ers bias’ 

edit at beltt esr 41100 td 20. Bae odd Oeel 
- — Letom dene! eae : seed 
eee bia ebiow add nal (d300 bise to eoitto eae 
: Lor 2 sails 
idiw-od ,gatwoRl 


oh PLA 


7 iy 
3 
General No. 8199 Agenda No. 40, 
4 In The 


Appellate Court of Illinois 
y 


Second District 


February Term, A.D. 1930 


ASHLEY B. CUBBERLEY, 
Appeal from the 
Appellant, Cir cuit Court of 

Kankakee County. 


DANIEL WEBSTER, et al., 


Appellees. 


Appellant filed a bill in the circuit court of Kankakee 


| 

_ county which, as finally amended] set forth among other things 

, 

that on March 17, 1927, appellant purchased from appellees Daniel 


Webster and Lloyd A. Bartholic, as the "Kankakee Automobile Mart", 
a Moon coach "for $1,035.00, of which $435.00 was allowed on 


———— 


appellant's Essex coach turned in, and $600.00 by note; * * * 

j that seller in arranging for deferred payment of ‘}600 made a 

' gharge of $102, making a total of $702, and made a judgment note: 
for $702 payable in 16 monthly payments of $43.88 each"; that said 












note was secured by chattel mortgage in which it was provided that 
‘premiums fa insurance may become a part of debt. 
"That the seller represented that the $102 was a manu- 
wrer’s finance charge, and was for interest and insurance, am 
seller had insured said Moon coach against fire and theft; 
‘* * that on November 21, 1925, the Moon coach burned accidentally, 
orator demanded that insurance be adjusted, and seller 
d that there was no insurance * * * that orator does not 
sther seller did or did not insure, but seeks to discover 

in this suit, that orator's actual loss was about $900. , 
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seller represented to orator after the fire that note and 
mortgage had been turned over to the First Trust & Savings Bank 
s 

or to Louis E. Beckman, agent; that orator seeks to discover the 


holder of note and mortgage; that orator is employed by I. Cc. 


: 
1 


Railroad as brakeman, and in case of garnishment or notice of 

garnishment of his wages or attachment would render orator's tenure 

of emplyyment insecure * * * that defendants threatened to put note 

in judgment and if they did it would hurt orator's credit * * * 

that orator is informed and believes that Webster and Bartholic 

are insolvent; that since this suit was started, defendants fore- 

Closed the mortgage and represented that remains of car were sold 

for $25, and that the next step would be to put note in judgment." 

Webster, Bartholic, first Trust & Savings Bank and Beck- 

man were made parties defendant. The bill prays discovery "as 

to who is the real owner of note, etc., and whether holder purchased 

game for value whether the auto was insured against fire and if 50, 
in what company and what are other details, and if insurance has 

‘been collected, an accounting is prayed; and that defendants be 
required to pay orator the fire loss sustained; that defendants be 
restrained from putting note in judgment and from attachment, gar- 

| nishment or steps leading thereto; that orator have general relief." 

Thereafter, on February 27, 1928, a supplemental bill was 

filed, setting forth that on Jamuary 6, 1928, judgment was taken 

against him on said note for $406.15, which included $67.69 attormy's 











4 fees; that same was taken in the name of appellee bank; that "real 
L. payees on note are Webster and Bartholic as Kankakee Automobile 
, -" Said supplemental bill prays that said judgment be decreed 
void and, if not null and void, that it be decreed to be subject to 
; 5 %s equities, and that bank be enjoined from proceeding with 
ent of said judgment." 

A demurrer to the mmended and supplemental bill was sus- 
i and, appellant electing to abide the same, a decree was 
rea, dismissing said bill for want of eqity. An appeal was 
: ed to this @urt. On the failure of appellees to file briefs 
e “reversed pro forma. Thereafter an answer was sa ii 


So “ 
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appellee benk, setting forth that, for a valuable consideration, 

_ they purchased the note in question; that for a time the installmarts 

"thereon were paid by appellant; that thereafter he ceased to make 
gush payments and the chattel mortgage securing said note was fore- 
closed and the note placed in judgment, etc. Appellee Beckman 
answered, setting forth among other things that appellee bank pur- 
chased said note and that said note, with the chattel mortgage 
securing the same, was assigned to the bank and that it became the 
owner thereof for value before maturity. Appellees Webster and 
Bartholic answered that on March 1, 1927, appellant purchased the 
automobile in question and "deny that a charge of ‘702 was made 
against Cubberley as manufacturer's finance charge, and for interest 
and insurance, and deny that salesman made any such mepresentation"; 
admits that on November 21, 1927, the automobile was burned ami tlat 
appelbe "demanded insurance and refused to make further payments; 
that immediately after sale, the note given by complainant for 

- deferred payments therbon was sold to First Trust & Savings Bank, 

and that chattel mortgage was transferred to Beckman, cashier of 

‘ bank, as agent, and that they obtained the money thereon. * * * , 


_ Deny insolvency. * * * Deny that they insured the car for 1,000 
_ against fire and theft, or that they represented same to Cubberley." 
} Admits "that several applications were made, addressed to finance 


corporations, and each refused to take the papers; that then at 














_ Gubberley's earnest solicitations defendants agreed to finance 
the proposition thems@lves if Cubberley would make payment of 

88 per month and allow $102 to cover interest charges ami 
discount a bank would charge in buying the papers am the 

s of making out the papers and negotiating the same; that 
deal Was consummated on the said terms; * * * that as soon as 
mas delivered to Cubberley, note and mortgage was taken to 

+ Trust & Savings Bank and sold to them in the usual course 
and long before note was due." 

oe cause was heard in open court, 2 finding was made in 
and the bill was dismissed for want of equity. 
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said decree, this apveal is prosecuted. 











Tt is first contended by appellant that the law coverning 

suit was determined on the former apnesal. This paint ts not 

taken. On the former anneal, the decree was rever-ed pro forma. 
iat being the state of the record, the rights of the parties)\ so 

. far as the law is concerned, were not affected by the procdedings 

on the former eprm@ appeal. See Guild v. Hull et al., 127 111.523-530. 
It ia next insisted thet, withort reference to the former 

» the court erred in dismissing said bills. The allered erounds 

for equitable relief sre that anpellees Webster and Lartholic made 

a charge of $102 ageinet appellant to cover insurance, and that they 

failed to protect appellant by such insurance, etc.; that upon as 

certaining such failure, appellant took the matter up with appellees 

Webster and Bartholic md that, not being able to arrange with them 

in reference thereto, he ceased to make payments on said note; thet 

thereupon the chattel sartenge securing the same was foreclosed and 

‘Judguent wae taken on said note. 

7 Appellant testified in his own behalf and eteted thet 














‘ i knew said note was held by appellee bank. He aleo testified in 
: that he was informed after said fire and before the fil- 
of said bill that there was no insurance on gate automobile. 
algo testified thet he ceased paying on enid note after said 
» and after he ascertained thot there wae no insurance. 
While the judgment against apvellant for $406.15 hae never 

ben satigfied of record, Beckman, cashier of eppellee benk, testi- 
e that the note on which said judgement was based wae paid by Veeter, 

a the record feils to disclose an arsignzent thereof to 
ster or to Webster and Bartholic, they would be mibrogated to the 
appellee bank therein. ‘hatever righte, if any, appellant 
’ > against Webster and Bartholic, they sre cognizable in a court 
‘ the Peete may be tried by a jury. We see no reason why 
all be litigated in the suit now pending, instituted by 
» md in which Webster and Bartholic are the real per- 
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i say: It therefore follows that the court did not err 
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For the reasons above set forth, the decree of the trial 
<€) 
rt will be affirmed. 


Decree affirmed. 
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OF LLLINOIS, | : 
ss. 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
econd District of the State of Illinois, and the keeper of the Records and Seal thereof, 





certify that the foregoing is a true copy of the—————____— 





ppellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hercunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, a 


bay in the year of our Lord one thousand 








é. Ents Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the Sixth day of May, in/# 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 

resent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 


9571.4. 657" 











BE IT REMEMBERED, that afterwards, to-wit: On 
AY 17 1930 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


llowing, to-wit: 
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LILLIAN MAE HASEL, by 
EH. E, Vogelsinger, Her next 
friend, 
Appellant 
Appeal from the 
Circuit Court of 
Livingston County. 


vs. 


ESTATE OF A. B, CLAUDON, Jr., 


ee 60 60 66 60 66 44 46 68 #0 


, Appellee 
4 JONES J: 
7 Andrew K, Kasel was appointed guardian of his daughter, 
Lillian Mae Hasel, prior to August 6, 1913. As such guardian 
he deposited his ward's funds in the vrivate bank of A. B. Claudon 
at Fairbury, Illinois, and they were kept on deposit in said bank 
until the "C laudon State Bank" was organized in 1921. Thereafter 
they were kept an deposit in that Bank. Claudon's son, A.B. 
Claudon, Jr., was assistant cashier of the private bank and cashier 
of the Claudon State Bank. When the Claudon State Bank was organ- 
ized, it occupied the same building in which the private bank had 
been conducted and the name on the outside of the building was change 
to Claudon State Bank. 
In 1924 Hasel was required to furnish a new bond as 
_@uardian. He testified that he had gone to the "Fairbury Bank" 
and there arranged for a new bond if he would place his funds . 
in that bmak. He told A.B. Claudon, Jr. what the situatidn was, 
and Claudon said, "That is all right. We will take care of you.", 
“whereupon Hasel replied, "All right leave it right here." On 
December 27, 1924, the new bond was executed with A.B. Clauéon, 
Sr. and A. B. Claudon Jr. as sureties. At that time Hasel, as 
guardian, had in his possession one certificate of deposit 
or $850 dated March 27, 1924. When the new bond was executed, 
jo more certificates of deposit, one for $665 and the other for 


an. All three of the certificates were drawn on forms 
old private bank of A. B. Claudon Sr., and were signed, 
don Jr. A. Gaubier". Hasel testified that he told 
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B. Claudon Jr. he would be required to accowmt for five ver cent 
erest on the money, and that the certificates were so drawn. 
oo the day the new bond was given, Hasel filed a report as guardian, 
listing the certificates of deposit as having been issued by the 
Claudon State Bank. Attached to the report is a certificate reciting 
that "the balance on hand is represented by certificates of deposit 
on this bank as enumerated in the said report", and signed, "A. B. 
Clamdon, Jr., Asst. Cashier Claudon State Bank." 

On May 6, 1927, the Claudon State Bank was closed. A.D. 
Claudon Jr. died May 11, 1927, and the Illinois State Savings Bank 
Was appointed receiver of the Claudon State Bank on June 16, 1927. 
The Claudon State Bank and the estate of A. B, Claudon Jr. are in- 
solvent. A. B. Claudon Sr. has been adjudged a bankrupt. The 
Claim in this case was filed in the county court against the estate 
of A. B. Claudon Jr. Accompanying the claim is a statement of 
H. E. Vogelsinger, claimant's next friend, alleging that on December 
27, 1924, claimant had as her estate the sum of $6,372 in money, 
and that by the connivance and co-operation of Hasel and the two 
Claudons, the same "was deposited in the bank then and there conducted 
in the City of Fairbury, Illinois, by the said A. B. Claudon Sr. 


- 
5 
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and the said A. B. Claudon Jr.; * * * * * that thereafter and in 
the year 1927 the said bank s conducted by the said Olaudons 














became insolvent and failed, by reason whereof the s@id A. K. Hasel, 
Guardian, has not dnce that time and is not now able to receive, 
Collect, or account for said money, etc." The statement also re- 
cites that it was upon the consideration that the Olaudons should have 
the monies deposited in their bank that they consented to and did 
Decome sureties on Hasgel's bond, and that thereby they, with 

Hagel, became joint custodians of said funds. 

The claim was allowed by the county court as a claim of 
sixth class, and on appeal to the circuit court, a like judg- 
Was entered. This appeal is prosecuted from that judgment. 

t contends that A. B. Claudon Jr. was a trustee de son tort 
the claim should be allowed as of the fifth class. 
A stipulation of record permitting the testimony of 


- 












,feibtesrs es tiogst s befit leash ,novig esw brod wan aut, ey * 
oft yd bevaat xsed gaived as tteoneh, to, astsoltitzes 6 
gaittost stsottitreo s.et trocet add ot bedostiA, ..Ansd atatave . ag 
tisogsh to asisottitre yd betuenstqet ai boed mo sonalad,ontd" ¢ 
-& A" ,Borsta bas , "ttoqex bise edt at Setsxesune as aned 
",dnsd etete mobuslO zsides)..ipad Be hi ; 

2.4 .beeold asw Yoed stste mohrelD oft ,TSCI .3 ysl a0 | AD gd 
ansd# apnoive® etst® atoniflI edt bus ,TSCL .I[f yok betb we int ina 
.YS@0 Sf. emul ao Aasd salah mobue £0 fy ‘ethelet Become | 
‘ed?  turtindé 8 gistetee"h ased ead cy “bia Ce wa sa rer 
stefes edt tamtage t10o ytaros edt ‘at berit’ asm 9280 ald a “halty 
‘to trométeta s at misto sit gatynsamoood xt “Hepa ‘a te 
nedwaoet fo tedt gntgetie ,bieiat txem alsaamtsto _togatte Lego¥ tm 
*qemom at $95.08 to me add stated wed es bad taamtate eet ve 
owt odd bas [sacH to noltsteqo-o9 bite’ Sonevinnoo odd a ‘tad s 
betoubeod stedt bas madd insd oft at botieoqed asw" omen edt -saobis 0 
la nobeetd 16 A bisa odd yo jefontiiT ,yrodsiaw to yWiO edd ob at 
at bas xottseredt teft * * * * ” p.20 mobssld Fp ‘pise edt bas 
‘enobuel) bise oft vd hotoubiaoo ce ined ‘bige ry (ser tssy edt 

_ leash 1 LA bhee oft tostedw moasex Yd (bolist bas #asvloart onsoed 
,evisost ot olds wor for at bas omit ted? ‘eonk dom esd jnatbren® 

~st oals dhomasata edt "ots . Yemont bise xot ‘dins0088 % fo8 , 
eved bludda anobselO oft tedt notterebiaroo ext ‘ron’ aew “sh revere 
bib bus of botnsancd yedt tad? aod ‘tiedd nt bottacaeb estnom ont 
“tiw yout ydexedt feds Bis bred” ‘a' leash’ 0 "fortente Baie 

.abtiut bise to anstiotaro “datkot ‘emioed (toaes 

‘is misfo s as #200 Ytaoo edt yd Bewolls asw ntare” ry. ee ate 
~abuf efit « ,ttr09 inorte edt of ‘Laoqaa «0 brs , aeets tints ‘ods 
tremabut tedt mort betuseaota at — ‘eid? ; pore sine a: wm rn 
 grod mide ob sodertt ¢ new .tb nobuald .& 1A tart abuedios na tLe i 
mo santo “dttet ond te ae = anita of nines omnmetig of rt ba 










bie ged 2 147 et =) yrriedion'es ora 


Pty. 







a 
on a former hearing to be used in the circuit court was 
into subject to an objection that the guardian was incom- 
ent to testify. Whether or not he was incompetent and whether 
or not appellee waived such incompetency, if any, by cross examination, 
ig unimportant. His testimony fdled aor wae that the claim is of 
the 5th class. There is nothing from which it can reasonably be 
inferred that A. B Claudon Jr. ever had custody, possession, or 
control of the funds of the ward. On the contrary, Hasel's testimony 
is to the effect that the money of his ward was deposited in a usual 
way in the private bank of A. B. Claudon Sr. and later in the Claudon 
State Bank. His report, as guardian, shows that the funds were on 
deposit in the Claudon State Bank, and the report is supplemented by 
the certificate of A. B. Claudon Jr., an officer of that bank, to 
the same effect. Hasel's testimony further shows that there was 
no agreement requiring him to leave the funds in the Claudon State 
Bank or restricting his right to withdraw them at any time after 
maturity. He filed a claim with the receiver of the Claudon State 
_ Bank based upon the deposits and that claim is pending before a 
special master for decision. Both his testimony and his conduct 
establish the fact that he deposited the fund with the bank and | 
: did not entrust it to the Claudons either of them as individuals. 
‘The stipulation recites that he had had his ward's funds deposited 
“with the Claudon Bank of Fairbury. 
There is nothing in the record to distinguish the de- 
om made by the guardian from the or@inary time-deposits in benks. 
The bank became the debtor and the guardian the creditor. The de- 















did not become a trustee in the sense claimed by appellant. 

| It is just as much the duty of one filing a claim against 
the estate of a decedent to establish the classe to whichhs claim 

as it is to prove the indebtedness. Before appellant is 

tit ed to have a judgment rendered as of the fifth class, it is 

ent upon her to establish her right to such a judgment by a 
ance of the evidence. This she has failed to do. A. B. 

's liability Was as surety on Hasel's bond as guardian and P 
: The claim was properly allowed as of the 6th class. 


The judgment of the circuit court is affirmed. 
hod 4 4  Affirméd ‘ 
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titled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —______________day of 


in the year of our Lord one thousand 


nine hundred and twenty- 





EO 


Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 





and held at Ottawa, on Tuesday, the Sixthdayo 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 

esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. ye oO v4 I.A. G6 5 Q' 











BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 17 1930 the opinion of the Court was filed in the 
erk's office of said Court, in the words and figures 


llowing, to-wit: 
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Paul R. Goddard, 


be 


appellee, Appeal fram the Cirouit Court 
vs. of Peoria County. 
James W. Parker, 


appellant, 


Jones, J: 

A suit in assumpsit was instituted by Paul R, Goddard 
against Jemes W. Parker to recover upon a contract of wianathed 
executed in connection with the purchase and sale ofanewspaper. 

J, Goddard was the owner of the "Illinois' Valley Herald" and had 
agreed to sell it to L. E. Neal for $10,000.00. One-half of the 
purchase price was to be paid in stock of a publishing company 


to be organized and the other one-half was to be paid in cash 
















within 90 days. The guaranty contract was given to secure this 
Cash payment and purports to have been signed by nine men, whose 
4 liability was limited to $500.00 gach, with the exception that 
Parker's liability was limited to $1,000.00. 

The contract recites that in consideration of the 
agreement to transfer the subscription list, good will, etc., of 
the Illinois Valley Herald, as per the offer to sell the same to 
one L. E. Neal, the signers "do hereby agree that we will guarantee 
to you (Goddard) the payment of the sum set opposite our names 
below, to secure to you the payment of the cash consideration 
the said sale, and that if said purchase price shall not 
paid by said L. EZ. Neal, in accordance with your offer and his 
stance of the same, then we will pay to you the said sum in 
proportions that we have obligated ourselves below. It is 
by the subscribers hereto that the same shall be 
|d and without any force or effect unless the full sum of Five 
| Dollars ($5,000) shall be guaranteed by the signers 
Parker's signature is third from the last. Below 
ure the names of L. A. Barker and H. ©. Sheehan appear. 
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The declaration averred non-payment by Neal, and set 
the contract of guaranty and also the breach. Parker filed 


pt a plea of the general issue and also a special plea. The latter 


4 
‘; 


plea denied that the purported signature of Sheehan was his 
genuine signature ‘and averred that it had not been affixed with 
his knowledge orconsent. It also averred that the contract had 
been materially altered since he signed it by the addition of the 
- mames of Barker and Sheehan. 

- The cause was tried by the court without a jury and 
judgment was rendered in favor of Goddard for $1,101.56 and 


costs. When defendant signed the contract, it was taken from 


_ his office by Neal and L. A. Barker, and thereafter Neal delivered it 


to plaintiff. At the time plaintiff received the contract, he 
turned over the property and a bill of sale therefor, to Neal. 





















No change appears to have been made in the instrument after its 
delivery. By whom Sheehan's name was signed does not appear 
in the testimony. He testified that he did not sign the 
guaranty or authorize anyone else to sign for him. ‘There is no 
“testimony in the record which tends to show that plaintiff had 
any knowledge the signature of Sheehan was not genuine. The 
‘record shows he received the instrument in good faith and delivered 
the property on the strength of it. 
The law requires a guarantee to act in good faith, but 
Mless he has knowledge of or participates in a deception practic- 


l by the principal upon the guarantor, he is not responsible for 


> there is no fraué on the part of the guarantee, his rights 
mot be affected by any fraud practiced between the makers of the 
: ty. When the guarantee commits, procures, or has knowledge 
> fraud before he receives the instrument, it is otherwise. 
his rights, he must have participated in or have had 
of the wrongful conduct, and where he is free from all 


. oe” 
participation in procuring the execution of the instru- 


ee 
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. Se ares 


sannot be held responsible for the wrong inflicted. 
37a i 


deception. (28 C. J. Guaranty 927; 12 R.C.L. Guaranty, Sec.26). 
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a ter v. Minard, 26 Ill. 495; Young v. Ward, 21 id. 225; Anderson 
‘Y. Warne, 971 id. 20.) Whatever fraud and deception the co-makers 
of the instrument practiced toward one another was their ow 
“sale concern, and the consequence, so far as may affect them in 
their relation to each other, should be borne by them alone. 
There is no justice in requiring a guarantee to assume the risk 
of such conduct, and no sound principle upon which he should be 
made to suffer loss because of it, not being privy thereto. 
(Stoner v. Millikin, 85 Ill. 218). 
It is insisted that the contract sued upon and af fered 
in evidence is not the contract which defendant signed, in that 
the names of Barker and Sheehan did not appear thereon at the 
time defendant signed it. This contention is without merit. 
{he contradt itself discloses that it was to be signed by 
7 enough persons to make up 4 guaranty of $5,000, and defendant 


had ‘knowledge from the face of the instrument that others were 
to sign it. 
he 


ibe had upon a guaranty is immaterial in this cause. 


* 
- gount stated a good cause of action. Neither was it necessary 
aranty. 


Whether or not a recovery under the cammon counts can 
The special 
















‘to offer in evidence the sale agreement mentioned in the gu 


i. : 
‘The guaranty was offered in evidence, It is the agreement upon 


which the suit was brought, and the testimony is to the effect 


the sale agreement was executed by the delivery of the 


ty described in the guaranty, together with the bill of 


therefor. ° 

The issues were conf 
The affidavit did not deny that the smount 
is suit was 


ined to those embraced in defendant's 


t+ of merits. 


ts subscription was due and unpaid when th 


and he cannot now raise that question. (Hunziker v. \ 


It was not error to allow interest 


+ after maturity. (Dick Company v. Sherwood Letter File 
i , ; ‘ 


>. 
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The contract sued upon does not state that it is 











and agreed between the guarantors and the guarantee 
at the contract shall be void and of no effect if not signed 
by enough persons to make up the guaranty of $5,000, but "it 
agreed by the subscribers" that it should be void unless the 
full amount was subscribed. Obviously the arrangement was one 
_ @mong the subscribers for their own benefit. On the fact of the 
nstrument the full amount appeared to be subscribed. 
Under the authorities above cited, the guarantee 
y ug acted in good faith, without fraud or knowledge of the 
allege forgery, and so far as disclosed by the record, without 
tice of any fact which should have put him upon inquiry, the 


a 


ry of one of the signatures would not operate as a release 


f the other signers. 
.” The court correctly refused the propositions of law 
by defendant embracing his theory of the case. 
The judgment is affirmed. 


Judgment affirmed. 
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88. 
Am I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 





apecsof record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, Te dy 


in the year of our Lord one thousand 





: nine hundred and twenty- 


se ee ————— 


Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 









and held at Ottawa, on Tuesday, the Sixth day of 
the year of our Lord one thousand nine hundred an 
within and for the Second District of the State’of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. Ps 


FLOYD S. CLARK, Sheriff. 










BE IT REMEMBERED, that afterwards, to-wit: On 
©. the opinion of the Court was filed in the 


rk's office of said Court, in the words and figures 


llowing, to-wit: 
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. S. Mayer, doing business as 
f The GQnnon Oiler Company, 


= Appellee, : Appeal from the 
- : Circuit Court of 
: vs. : Mercer County. 
Erle E. Gluba, : 
Appellant ? 


Jones J}: 
Plaintiff, L. S. Mayer, recovered a judgment for 
$25,00 before a justice of the peace against defendant Erle E, 
Gluba. On Appeal to the circuit court, judgment was there 
rendered on a verdict in favor of plaintiff for $25.00. The 
cause is now before this court on appeal. 
The Cannon Oiler Company is a trade name adopted 
by Mayer, who has been engaged in the manufacture of various sheet 
metal articles at Keithsburg, Illinois, for several years. In 
December, 1926, a fire partially destroyed the building in which 
be he carried on his business, as well as a quantity of material which 
_ had on hand for manufacturing purposes. After the fire there 
- Was talk of Mayer's leaving Keithsburg, and in February or March, 
















1927, a meeting of business men was held relative to the rebuilding 
and retaining of his plant there. A committee was appointed to 
take the matter up with Mayer. As a result of conferences betwem 
. ‘the committee and Mayer, he wrote them a letter on April 12th, 

27, stating that if some arrangement could be made whereby he 

i be assured of receiving $275.00 on October 1st of that 

x, and a like amount on the first day of April and October of 
year up to April, 1937; he would commence the rebuilding of 
at once "in conformance with the testative plan" of 

a two-story building across the frontage of Yashington 

%, 20 ft. wide, balance to be one-story construction with 

4 wood sheathing. The letter further stated, "The 

%t of the payment of $275.00 each six months, being to 

a ng icant am agreeable to the suggestion made 


2€ paid to me only so long as the concern is a going 
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in Keithsburg, and operating at least 9 months in the 
year. Of course should business conditions, or con- 
ons beyond my control, such as fire, storm damages, or strikes 


ect the business, I would expect your mmmittee to continue 


; 
its payments--as my interest will continue just the same, * * * 


- If the plan is consummated, please make this letter a part of 
the contract," | 
A substription contract, to which the letter was 
attached and referred to, was executed by defendant and others, 
by which they each agreed to pay $25.00 annually to ea trustee 
_ to be afterward named by the subscribers. ‘he only proviso 
; to the subscription contract was that it should become null 
and void if the contract with Mayer became null and void. 
Defendant insists that the court erred in excluding 
_ testimony relative to allegedcon versations with and statements 


made by plaintiff previous to the ex6cution of the subscription 


_ contract; in excluding testimony as to the number of people 
employed in the factory of plaintiff before the fire and before 
« 


* 


the execution of the contract, and testimony with reference to 









the cost of reconstructing the factory building. I+ is in- 
practicable to review the details of the offered testimony, but 
such testimony was offered in an effort to vary the terms of 


and manner and to the same extent as before the fire, Testi- 
mony was offered to show that plaintiff had represented 
the rebuilding of the factory would cost $10,000 and that 

: ‘desired to raise money to pay the interest on a loan for that 
sount, but thet in fact the rebutlding of the factory had cost 
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to or varied by parol or extrinsic evidence. While it 






a general rule that in construing a contract it is proper 

for the court to take into consideration the surrounding 

eircumstances, this does not give to either party the right 

: to establish by oral evidence a different contract from that 
expressed in the written agreement. Where parties have deliberate- 

| ly put their contract into writing, the rule is that the writing 

ig the exclusive evidence of what the contract is. (Memory v, 

v. Niepert, 131 I11. 623; United Roumanian M. M. & G. Store v. 

| Abramson, 218 Ill. App. 577.) The trial court did not err in 

refusing to admit the offered testimony. 

Defendant urges that plaintiff did not rebuild the 
one-story part of his factory by putting steel over wood sheathing. 
The testimony on this point is somewhat in conflict, but its 
weight shows that at least a portion of the one-story part was so 
covered. Defendant has not suggested any way in which he or any 
_ of the other subscribers has been damaged by the alleged failure 
, of plaintiff to comply strictly with the terms of the contract in 

this respect, and there is no contention that the building is not 
4 sufficient or suitable for the needs of plaintiff' s business. The 
testimony shows that the building was constructed in substantial 
Compliance with the contract. The deviation, if any, is inconse- 











- Quental, and not sufficient to defeat a recovery by plaintiff. — 
Defendant complains of an instruction given on behalf 

of plaintiff, in which the jury are told that if the evidence 

Dearing upon plaintiff's case preponderates in his favor, al- 

though but slightly, it will be sufficient for the jury to find 

issues in his favor. This instruction has been repeatedly 

c med, but has not been held to be reversible error. (Riddle 

+ Mensager, 254 I11. App. 68.) In Malloy v. Chicago Rapid 

it Co., 335 Ill. 164, and in Bunch v. Abbott, 256 Ill. App. 


: used in an instfuction, but in each of those cases other 
: prejudicial to the appellant therein also occurred, and 
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ng of such an instruction. We observe no error in 

of defendant's offered instruction defining a "going 
as meaning that the concern should iii to transact 
ry business. An instruction was given on behalf of 
which defined the phrase as a term applied to a concern 
¢ r * individual which is still prosecuting his or its business 
oak h Zhe prospect of expectation of continuing to do business. 
.; CG. J. 712.) GOmpiaint is also made of the refusal to cive 

_ E. spateuetions tendered by defendant, but the subject matter 


a 
he ‘acd 
4 Was covered by other given instructions and there was no erra@ 
inthe refusal. Finding no substantial error in the record, the 

ment of the trial court is affirmed. 


Judgment affirmed, 
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STATE OF ILLINOIS, | 
88. 
I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
d for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this—_________________day of 


in the year of our Lord one thousand 


nine hundred and twenty- 





Clerk of the Appellate Court 
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year of our Lord one thousand nine hundred and t irty, 

within and for the Second District of the State of Illinois: 

ent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. OA” 7 \ er 
; +ellhe 


FLOYD S. CLARK, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
“| (00) the opinion of the Court was filed in the 
k's office of said Court, in the words and figures 


lowing, to-wit: 
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TARKER TRUCK COMPANY, A 


CORPORATION, 
Appellee, 
Appeal from the 
VS. : Circuit Court of 
: Lake County. 
ESTATE OF JACOBUS KOEK, 
DECEASED , 
Appellant, 
JONES J: 


4 claim was filed in the Pypbate Court of Lake County 
by The Parker Truck Company against the estate af Jacobus Koek, 
deceased, on a series of notes given by the decedent in payment 
of an automobile truck purchased by him from appellee. ‘The 
estate claimed the right to recoup damages alleged to have been 
sustained by reason of a secret defect in the braking system of 
the truck. The claim was allowed in the probate court in the 
sum of $1,984.95. An appeal was taken to the circuit court, 
where a trial was had before a jury and at the close of tl 
evidence the court directed a verdict in favor of appellee 
and against said estate in the sum of $2,069.57. This appeal 
is prosecuted from a judgment on the verdict. 

It was not error to admit the notes in evidence without 
proof of execution and delivery as there was no affidavit on 
file @nying their execution. (Declurque v. Campbell, 251 Ill. 
442; Campbell v. Thompson, 192 Ill. App. 415.) 

Koek, while driving his truck on April 24, 1928, was 
struck by a train on the Chicago, Milwaukee & St. Paul Railroad. 


- He was killed and his truck demolished. Plaintiff claims that 
the accident was caused by a manufacturer's defect in the bolts 


ing the torf#iion rods to the chassis; that the breaking of 
bolts released the brakes and allowed the truck to const 
a 6% grade on a highway in front of the approaching train; 
such bolts were broken by a quick, vigorous application 
the brakes, applied to the loaded truck while it was going 
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the grade approaching the railroad track; and that the 
s held until the truck was about 40 feet north of the rail- 


tracks, when they ceased to function. 


t 


2 


the record which,if taken as true with all reasonable inferences 


The question arises whether there is any evidence in 


to be drawn therefrom, would fairly tend to support appellant's 
defense of recoupment. If there is, it was error to diréct a 
verdict. ‘The only eye witness to the accident was the fireman 

| on the locomotive of the train which struck decedent's truck, 
The fireman testified that when he first saw the truck it was 
approaching the railroad crossing and was then about 200 feet 
away from it; that he watched decedent continuously from that 
time until the collision, and was looking out just as the train 
hit him} that he could see the form of decedent in the cab of 

_ the truck; but was unable to say whether or not decedent looked 
toward the approaching train, and could not see whether or not 
he was working the levers to set the brakes. He testified 
that the truck was travelling about 12 to 15 miles per hour until 
it reached a point about 100 feet north of the railroad track; 
that it then began to slow up and almost came to a stop.at a 

point about 40 feet north of the crossing; that the truck was 

loaded with crushed stone and did not deviate from the travelled 

- roadway. The testimony tends to show that at the coroner's 

_ inquest held shortly after the accident, the witness testified 

that decedent's truck did not slow down as it approached the 


railroad crossing. 
A witness for appellant was permitted to testify that 












‘the decedent was a very careful driver. fProof of a decedent's 
of care is admissible when there is no eye witness to a 
accident. (Humison v. M. C. R. R. Co., 259 Ill. 462; 
on v. I.-C. R.R. Co., 239 id. 532; Morgan v. R.B. & J 
«, 251 Ill. App. 127.) Where there is an eye witness to 
! mt such proof is improper. (Morgan v. RB. & Jo Re 
ra.) The fireman on the loemmotive was an eye wit ss 


, even though he did not observe whether or not 
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was attempting to set the brakes on his truck. We 

of no rule which permits evidence of careful habits, merely 

use an eye witness does not testify to all the details of 

accident. Obviously such a rule would permit testimony 

to such careful habits in any fatal accident case, for it 

_ is improbably that any witness, under the stress of the excite- 

ment, naturally induced by an impending disaster, could observe 

‘ and remember all that happens. Even if testimony as to careful 

habits had been proper, it seems logical to conclude that if the 
decedent had seen the train and if his brakes failed, he would 

_ have made some effort to turn the truck aside, and would not 


have driven straight down the road directly intmthe path of 
the approaching train. 


The record discloses that the truck was of two and one- 
half to three and one-half tons capacity, weighed about 8,000 

_ pounds, and was of about 45 homse-power, with double wheels 

at the rear. The brakes operated only on the two rear wheels, 
Zach torsion rod was anchored to the chassis by a bolt 11/l6ths 


of an inch in diemeter. After the accident it was found that the 


| torsion rods and bolts were broken. The bolts were sheared off 
- glose up against the flange where the torsion rods were attached, 
| Appellant produced as a witness an automobile mechanic of several 
‘ years’ experience, who testified to the condition of the wrecked 


y truck, torsion rods, and bolts after the acctdent. He was asked 















is opinion as to whether or not the collision between the engine 
the truck broke the bolts. An objection was properly ms- 
to the question. Testimony by expert witnesses is ad- 

e only when the subject matter of inquiry is of such 
that only persons of skill am experience in it are 
pable of forming a correct judgment about it. (Yarber v. C. 
; A. R.R. Co., 235 Ill. 589; Noffmen v. Tosetti Brewing Co., 

7 id. 185.) The witness was also asked, if as an automobile 

¢, he had m opinion as to whether or not said bolts were 
time of sufficient size and dimension to withstand a 
eu a as would be placed upon it when the brakes would be 


ce 


He was alse asked whether he had an opinion ee 
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janding the strain of setting the brakes on that truck, 
ra art sustained objections to the questions. Thereupon, cum- 
testimony of the same kind was offered by appellant and 
ike objections sustained. 
There is no proof in the record wliich even tends to 
that there was any sudden setting of the brakes on the truck. 
On the contrary, the sestimony of the fireman, who was the only 
; Witness, wholly negatives that contention. ‘There is no showing 
hat decedent saw the train and the testimony is insufficient to 
ly establish that he set the brakes on his truck at all. The 
imony shows thet the truck was badly wrecked by the accident, 
there is no proof in the record as to whether the bolts were 
ken before the collision with the locomotive or by the colli- 
or what in fact broke them. Until there was some competent 
lence tending to show that the breaking of the bolts caused 
accident, there was no basis for the proffered testimony as 


> their alleged insufficiency, and the objections were properly 
us tained. 


_ * 


| Appellant's evidence, with all reasonable inferences 

9 be drawn therefrom, did not fairly tend to establish the de- \ 

; of recoupment. Under such circumstances, it was the duty | , 

- the trial court to direct the jury to return a verdict for 

pel - (Allen v. U. S. Fidelity Co., 269 Ill. 234; Libby, 
pill & Libby v. Cook, 222 id. 206; Devine v. Delano, 272 id 

hes v. Chicago City Ry. Co., 253 id. 6435; McFarlane v. 


> 
; 


mo City Ry. Co., 288 id . 478.) 


The judgment is affirmed. 
Judgement affirmed. 
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I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this dry 


in the year of our Lord one thousand 








nine hundred and twenty- 


Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 









Begun and held at Ottawa, on Tuesday, the Sixth day 6f May, in’ / 


the year of our Lord one thousand nine hundred and thir, 


esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD $. CLARK, Sheritr. DF “1.4. 6 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY {7% ibou the opinion of the Court was filed in the 
srk's office of said Court, in the words and figures 


llowing, to-wit: 


within and for the Second District of the State of Illinois: 
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Je Reineke ’ 


appellee, 
Appéal from the Cirevit Court 


of “innebazco County. 


Benthien, 
appellant, 


S, J: 

This is an appeal by Max Benthien, appellant, fron an 
denying his motion to open up a judgment by confession and 
leave to plead. The judgement by the court arainst him in 

of appellee wes entered in term time on one of the regular 
of court. His affidavit in support of the motion states 
the note entered in judgment is not the property of plaintiff; 
the affidavit on the back of the weer as to the amount due 
80; that Reineke is not the owner of the note and affiant 
mot owe Reineke any money; that the amount of the judgment 

° ssive; that the note provides for the payment of reasonable 


jorney's fees; that the judsment includes the sum of $76.27 as 
: s fees which is unreasonable and excessive; that the 
of attorney's fees under the provisions of the note should 
» dee fixed by the covrt upon evidence; that the court did 
‘fix the attorney's fees, wt that they were fixed by the 

ade the plaintiff; that plaintiff was not a holder in 
pe; thet the assignment of the note was made after 
y Wenwees ix end that defendant is entitled to a set 
ef $100 or more for returned automobile premiums and damage 
» wh plaintiff promised to pay defendant and has never 
Poy , 
4n affidavit in support of a motion to set aside a 

ssion must state facts which make out a meritorious 

not ‘merely facts from which it is possible to infer 


wt 


, (Dammann vy. Conley, 135 Ill. App. 504; Gilmore 
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38 Bank 89 id. 442; Chicago Fire Proofing Co. Vv. 
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iomal Bank, 145 I11. 481; Western Heater Manufacturing 
Chandler, 211 Ill. App. 513). It shovlé set forth facts 

1 t conclusions. (DeWitt v. Flint & Walling Mfe. as 32 Th. 
‘$56; Blanks v. Mills, 205 id. 542). ‘he oeffidevit in this 

ge discloses no facts which would constitute e defense to the note 
the merits. It charges that the plaintiff is not a holder in 

| ‘oourse, but it is not claimed that there is any infirmity or 


‘ 


in the instrument, It is merely ssserted thet he is not 


i 


> omer, but no fact is set forth es a basis for such conclusion, 
} mot denied that he is the holder of the note. A holder, 

he: in due course or not, has a right to sue on a note. (Sea, 
1s « IV, Negotiable Instrument Law). A judgment by confession 
411 not be opened up for the purpose of permitting a plea of 

et off or cross action. (State Bank of Mansfield v. Stauffer, 

11 APP. 132; Koshler v. Glawn, 169 id. 537; Smysor v. Hassock, 


29). 


me 

es 
Appellant's principal contention is that the judgment 
acluded an attorney's fee fixed by the attorney for 
and not by the court. The bill of exceptions contains 
to open up the judgnent and for leave to plead, 
t in support thereof, the order overruling the 
: tion, prayer for, and allowance of an appeal. ‘The 
having been entered in term time, it will be presumed 
‘oh court heard evidence on which to base the judguent. 
te B x of Clinton v. Baimett, 151 Ill. App. 79; Bowman 

1, 127 id, 114; Boyles v. Chytreus, 175 Ill. 570). 
i _ Upon an appeal from a judgment by confession entered 
om t: , the warrant of attorney, the »ffidavit furnishing 


| execut: of the warrant of attorney, end the note upon 


“- 


aad 
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™> 


; is confessed, together with a transcript of 
+ Ps) Fi? 
dence heard, if any, must be brought up by a bill of ex- 


Pe. _ 


\ 411 of exceptions in the Gase at bar does not 
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what evidence was heard at the time the judgment was con- 
or that no evidence was heard at thettime, or that it 

8. all of the evidence. It will therefore be presumed 

. t evidence was heard and that the evidence was sufficient upon 
hich to base the finding and judgment. (Doyles v. Chytraus, 
mupra; Miller v. Glass, 1lé Ill. 443). 

i While the note, warrant of attorney, ond affidavit of 
have been copied into the record, they are no part 

» wut should have been incorporated in a bill of excep- 
ns. ; (Boyles ve. Chytraus, supra). Under the release of errors 
ot? the warrant and the cognovit, the only matters to be con- 
3 a@ on appeal are errors arising on the motion to open up 

2 adgment and for leave to piead. All the objections urged 
‘appe] ant were waived of record in the trial court. He cannot 


~~ 


w assign as error that which he solemnly released of redord,. 


f 
v. Chytraus, supra). 
It may be observed that the abstract filed by appellant 


pie 
ae 
BS at 
fficient. Rule 16 of this cowrt requires that the abstract 
A in a concise form so much as iiay be necessary or 

-+ + 

‘tent of the * * judgment or decree. The only reference to 

4 7 
to nt in the abstract are the words "confession of judguent", 
‘e perty seeks to have a judgment reversed, the error must 


de to appear by the abstract. (Welch v. Chicago, 323 Ill. 


_ ‘The judgment of the trial court is affirmed. 


Judgment affirmed. 
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In I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
ed cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, cc eee Ti) | 


in the year of our Lord one thousand 








nine hundred and twenty- 
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un and las nucceer on Tuesday, the Sixth day of May, in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
esent--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 5 v4 I \ er zz 
-reche Vs ey 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY ©) \930 the opinion of the Court was filed in the 
srk's office of said Court, in the words and figures 


lowing, to-wit: 
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APPELLATE COURT OF ILLINOIS, 
Second District. 


February Term, A.D., 1950. 







RMER E. JOHNSON, Trustee 
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RANK G. HOGLAND, 
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Appeal from Circuit Court 
of Winnebago County. 
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OPINION by BOGGS, P. J. 

On September 19, 1929, appellant filed a bill in the 
t court of Winnebago county against appellee, setting forth 
at on February 17, 1928, a certain trust agreement was entered 
nto by appellee, certain banking insiitutédns and individuals, 
sreditors of appellee; that appellant was the trustee named in 
id instrument; that on September 5, 1929, appellant tendered 
8 resignation to take effect on October 5, 1929. 
we Said bill further alleges that appellant had submitted 
tenents covering his receipts and expenditures as such trustee 
‘ the inception of said trust to September 4, 1929; that appellee 
} approv d all of the disbursements and expenditures made by 
1 ustee during such period of time, except compensation at 
I of $100 per month paid and to be paid to Seidman & 
: mh, eurtirios public accountants, for services rendered to 

. stee. That in the fifth paragraph of said trust agreement 

dea: 

¢ trustee shell be and he is hereby authorized to 


neys, agents and other employees as may be deemed 


‘ 
oe 


y/ 
im in the administration of the trust, and in per- | 
Bat pra i) : ie 


-l8 .o shmepA 
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the duties enforced upon him in connection therewith, 

pay any and all expenses thereof including any and all 

rt a sts and other costs.' That the property covered by said 

has an estimated value of about $3,661,787.26; that at the 

ne of the commencement of the trust the indebtedness of said 

rank G, Hogland was about $785,331.84; that the purpose of said 

t was that of securing the payment of the indebtedness of the 

Frank G. Hogland in the manner provided in said trust agree- 
hel 

Said bill further alleges that the services of Seidman 

: Seidman were rendered through their representative, B. W. Flynn, 

3 that the same were reasonable worth $1,900, and prays for an 

directing appellant to pay said amount to said firm. 

An answer was filed by appellee, in which he admits the 

ution of said trust agreement, and that the resignation of 

ppellant would become effective on October 5, 1929. He neither 

nits nor denies the allegations with reference to receipts and 

' tures, but admits that a cmtroversy has arisen with re- 

> to the claim for services rendered by B. W. Flynn, the 

spre tative of Seidman & Seidman, and denies that they are 

titlea to be paid any sum whatever. 

aul On the hearing, the court found that Seidman & Seidman 

a been paid for their services at the rate of $100 per month to 

> temt r 17, 1928, and were entitled to retain said amount, but 

e not entitled to compensation subsequent to September 17, 1928, 

ged 7/19 of the costs against appellee and 12/19 thereof 

appellant. To reverse said decree, this appeal is prosecuted. 

Cross errors were assigned by appellee, charging: (1) 

court erred in allowing appellant as such trustee the credit 

‘om account of payments to Seidman & Seidman. (2) In Ad- 

a part of the costs against appellee. 

| is conceded that the trust agreement warranted the em- 

lie 1 iene The employment of Seidman & Seidman was 


2p ads, cc's knowledge, and acquiescence. Flynn, as the 


bx’, 


af aa ' 


aS } i Ce * 
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ox mtative of Seidman & Seidman, at Rockford, from time to tin 
1 : services to appellant in connection with said trust, with 
» knowledge and acquiescence of appellee. ‘Some while after the 
e ution of said trust agreement, the firm of Seidman & Seidman 

© ¢ employment from the National Lock Company, which company, 

4 } the Nelson Lock Company, filed bills in the circuit court 

ai t appellant. Flynnnconferred with the attorneys Bnepresenting 
14 companies, end furnished them with information and data in the 
sparation of said bills. On the hearing Flynn, over the objections 
appellant, in answer to the following questions, testified: 

Now in the year 1928, did you do some work for the National 


Co? 
. Yes, sir. 
). Did you maye a charge against the National Lock Co. for services 


‘a kina? 


i you confer with the attorneys in Chicago in respect to that 


>» BSil.. 
Were you in Chicago when the lawyer was dictating the bill 


¢ 


was later filed? 
as 


7 aS, sir. 


bs 4 did you assist in that? 

I furnished them some figures. 

that there was a time when you were acting in behalf of the 
Lock Company and preparing figures to begin a suit age inst 
of ; and at the same time you were acting for his trustee? 
es, sir. 

1 continued after that time to represent both the National 


ue 


ox =a my, which was the complainant in the suit, and Ammer 


Ae 


, who was one of the defendants, did you? 


1. semhimmed to do work for both of them." 
testified that he made reports at different + stag to the 


ectors of the National Lock Compeny. 


/ 

























, aK: Les. MEAS Sense Raa 
att oF emtt mort , bro nfo of te. _ m3 nb teR, & gemb 9 


dtiw ,tavit biaa Atty AOR SOROS, at tnellecas, ot ae Fa 
odd, tots oltdw emof .oetfeugs to sarpanptagein a 3 
aseblo® & asubie® to mit, edt ,tosmorss deur, “— 
, Yatsqatoo no k ci eaptemt xood Lemottex edt moxt, $2 
jusoo tivonio edd af wilid Selit ,ymegmod cape 
grit norzougos eyoruotts ont iit Ew berielsoorusy (et 
edt mt stsb bas noitamtotai diiw medt bedatatot fates * 
emoitostdo eft tevo ,miyiT guitsed eft m0 ,afiid bise to, 1 
jbakitvaet ,amet¢aeyp aatvoliot 9? oF RAmRa aha em 
Leno iis! edd tot stow omog Ob soy bLb, peices wr 
& trtelie ya are oa | i 

a Bis sg EE chat tai eee, 488 
esotyiea ton. 199 Seo kano oM, est tenteas, epzato. 8, oxfam, 


r . + 
vhowitte gone od BE 


ORs 


saveto: sole sikh sRetle ot seem 
tess “i toeaeex ni praeteny wt sealants edt ditty. PUN, Lot oY, 
(tat Sra ‘bay th 
. ngabtot to atta 
Lite ant a stadesie’ asw rEg, ah aaa: ogseid at pox oxaht 
: Read we 26 hy, 
pod stadt a poraerge ah. 
; BA TIBTS. Omg apd bede 
aly 20. tLaded at iulti orew Hoy, medw omtt 8 BBW, wale® it 
 dedtege tive 6 aized.ot veqwalt yatisqerg bas corer 


“~ 


© oth 


Teotatt afi sot guites erew voy omty “oe; ont t6 bos ..4 a 
f Lf ed eet nt - 
| isnot vail ade dtod, tnonoxqer ot pring tout ‘tots bountta a 
tench bre ,tive odd mk trantaiqmoo edt Rew agian ss 
ve Twoy 615 ,atasbaeteb edt 78.990.08% § 
Spee MeMtodit 20 shtod mer slxoWo6 Ot or 


act of, fe tree Vt, te otzoven obam on i bo 
.unesamoD wool Isnotta edd 


my Ye 


























Counsel for appellant practically concede thet Flynn 
s furnishing information and data to the parties contemplating 
ain suits against appellee, but insist that under the 
agreement, appellee's creditors were interested and that it 
fas not a breach of trust for Flyhm so to act. It is further on- 
tended that appellee is estopped to raise the question of the dual 
| “vices of Flynn, for the reason that it is claimed appellee had 
ge thereof and did not ob ject t ereto. 
Appellee specifically testified that he never consented 
Fiym performing the services he did to the parties filing said 
It is hard to believe that a man of the business affairs 
‘ dus pellee would consent to or acquiesce in a matter @ that kind. 
oe @iscloses that the bill filed by the National Lock 
: | charge@, among other things, certain alleged irregulari- 
s in the dealings between appellee and said company, includ- 
alleged unauthorized loans to appellee, and alleged 
ri ed profits on his part in dealing with the company, 
appellee had dominated the board of directors. 
A trustee is not permitted to place himself in a position 
e it will be difficult for him to be honest and faithful to 
i %. Tyler v Sanborn, 128 Ill. 136-143; Butler Paper Co. 
- pins, 151 Ill. 588-625; Galbraith v. Tracy, 153 Ill. 54-65; 
t ie Weber, 325 Ill. 283-294. . 
, Pm While Seidman & Seidman and Flynn were not trustees, they” 
e em by the trustee, and had the mat intimate knowledge 

a 


of to the conditions and affairs of such trust. It is 


or. 
+ 









sniveigqueines asitisg exit ‘ov ated bas mobtentvete saitestoret aw 
odd todas tedd talent tod ,eoLleqas tentane wv kee amet 
vi tedd bas beteoretmt ovew arott bet eteelleqae (t. pave 
“ico “ontivY af YT Yoo of ‘op tage oY Yaied ho tosstd 2 tot Baw 
{sch exif ‘to nokyaeup ee eats ot ‘begyored’ BE eelisqae tau De sae | 
bell eeflogqs Seutelo at dt ted pease odd hor (tL td aera 
ottete. se teat do suf Bb bus Tostedt ogbotwenst 
betas anos seve: od fade Bebtt Hey thLeo tttosqa eeLlegga <§ oo" a 
Hise guilit settrsq sit od BEB adi adsolyiee ont octkerotreg 
arisile aeeaiaud ett to nem a tent evelbtod of Bust — 
“Brin tedt % zetsser is AE ecdelupes to- oF triseatib’ By 
wool Leaotielt alt yd bollt Elid edt tent cowotonts ee 
~ftslugerzk bezolin atesres agcldd todo gnom , Sogtede ¥ yO 
~bilogi "eneqmoy fied had sek to¢de ‘noowtad ‘eantteed odd mt Bo] 
hogelle Sas ,eelloqye of amol besitodtnans hegetio one 3 
‘Wiagape ext dviw. amkiseb at gxeq etd no etitom esha en 
-8totoeTth Lo bisod edd Bot stimos Beit 6 al | 

Moktinog © qt Tlewmtd sealq ot bettioneg ton at sotarrt wane 
ot Lutdtiat bas veenot ad ot mix ot tLrottrtp ed LLtw th erect 
+00 toqel tolimi ;8b£~a8l .00T asf” “ettodmee “ar deter tart at 
(BORE . LET BBL , yor .y i Loxdte® Yese-B6e .£tr Lr caittdadh « 
(°° aesuene Sere 268 sesdan Vy elem 
aeotauat Yow stew muncrit hits mmbtee % sambtoa “shaw | a pala 

abo lwoml efembink ¢ dont oiit ‘batt bate! voter? edt yd ‘beyortdn | 
at +I stautt dove to Haan aan erwin 36 sat 

















“eens 


he « Bt AE OG fave o£ ara uf et ore aw ‘soe 
4, 


OQ SiGe OF aw. Ok. Be ease. tS 
pod psi ar hits iis noe 


P ys } 5" ">? 
| EA a . AP ad 
,'s 


x .* 4 
a d shisha . 


-5-=- 


ao 


= 


at of place to say that the same rule which applied to the 


































should apply to them, so far as the issues here involved 
» concerned. 
a The record dhows that appellant had actual knowledge that 
ynn was furnishing information to the National Lock Company. He 
m 3 asked this question: 
Now, while you were trustee, while you were chairman of the 
of directors of the National Lock Company, did you have or 
of Mr. Flynn going through the records of the Netional Lock 
pany and furnishing titediaatton upon which suits were brought 
Mr. Hogland? 
_I was told he did sane such work." 
Counsel for appellant contend that, notwitstanding all 
t it Flynn did in connection with said suits, appellee is estopped 
Taise that question as against the payment for services performed 
1 m, as he had knowledge that Flynn was in fact furnishing 
ich information. | 
4 “A Without going into the question as to whether the record 
2 warrant such conelusion, we hold that appellee would not be 
opped thereby. In other words, the record fails to warrant 
h iekaluxton thet appellee knew that such bills were to be 

2d against him. 
The trial court found that appellant was entitled to 
for the $700 paid. We are inclined to affirm that finding, 


the ground that up to that time there had been no breach of 


i. 


We also hold that the finding that no additional payments 
. be made should be affirmed. ‘The findings of fact of the 
court should be allowed to stand unless we are able to say 
ya against the manifest weight of the evidence. This we 

>t prepared todo. Heiligenstein v. Schlotterbeck, 500 

$211; Parker v. Riley, S17 Ill. 441-450; Fitch v. Teninga, 
* eae Moore v. Moore, 335 Ill. 517-522. We find no 

¢ distrubing the ruling of the court with reference to the 
ont | the costs. 
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LE OF ILLINOIS, 
ss. 
NI I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
ify that the foregoing is a true copy ef th eJH~2A— 
Coes ee 
ate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this-—_—_________——day of 











“ «s 
ie ‘ ‘ 4 in the year of our Lord one thousand 
in: “) nine hundred and twenty- 
Piet ay ee ee 
SS cy bn me Clerk of the Appellate Court 


> 
a ae aria’ S* ie 
— 


A Reig ee 


. 
a 


sees berm Log 






oe 


ptt Oe LF 





General No. 8375 Agenda No. 22 
October Term, A. D. 1929 


THE PEOPLE OF THE STATE OF ILLINOIS, 
Appellee, 
vs. 
FRANK A’HEARN, Appellant 


Appeal from County Court, Fulton County 
ELDREDGE, P. J. 


Iva Ruth Mahr, an unmarried woman, filed her 
complaint charging appellant with being the father 
of her child. Upon a trial in the County Court he was 
found guilty. To reverse the judgment entered in said 
cause this appeal is taken. 

Iva Ruth Mahr during the month of November 
1926 was working as a domestic in the home of Morris 
A’Hearn, father of appellant, and Matilda A’Hearn, 
his wife, stepmother of appellant, in the country about 
twenty-one miles northeast of Canton, Ilinois, in whieh 
city appellant was at that time teaching schoo! and 
roomed and boarded. Morris A’Hearn was an old 
man passed 70 years of age and his wife, Matilda, was 
an invalid suffering from diabetes. The heuse in 
which they lived had four rooms down stairs and four 
upstairs. Morris A’Hearn occupied a bedroom down- 
stairs and his wife occupied the front room downstairs. 
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The proseeutrix oceupied the northeast bedroom ap- 
stairs and appellant had a room aiso upstairs which 
he oceupied when he visited his father and step- 
mother. The home of Morris A’Hearn and his wife was 
also about half a mile west of the town of Ellisville. 
Appellant was principal of the McCall School in Can- 
ton at the time in question and while teaching school 
there had a room in the home of Mr, and Mrs. Ciarles 
Romine at 443 East Locust Street. Occasionaily on 
Friday afternoons or Saturdays he would visit his 
father and stepmother at their home in the country. 
The prosecutrix testified that her home was in Fair- 
view in Fulton County when she was not working; 
that on the afternoon of November 4, 1926 the witness 
Fred Rheim called for her at the A’Hearn home in 
the country and took her and Mr. and Mrs. A’Hearn 
in his automobile to Fairview where he left her at 
her home and then proceeded with Mr. and Mrs. 
A’Hearn to the City of Canton; that she remained at 
her home with her mother and sister until about 5:00 
o’clock on the evening of November 5, when appel- 
lant called at her home with his father ana step- 
mother in his automobile and she left with them for 
the A’Hearn home in the country; that they arrived 
there about six o’clock when she got supper and chat 
after supper about 6:30 P. M. appellant 
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left the home of his father in his automobile stating 
he was going to Ellisville; that she retired to her bed- 
room in the second story of the house about nine 
o’clock and went to sleep; that sometime during the 
night after she had been asleep several hours appel- 
lant came into her room and got in bed with her; tuat 
she could see his face on account of the moonlight; 
that he had intercourse with her and stayed with ner 
a couple of hours and left before daylight; that they 
talked together during the time he was with her and 
she saw his features and recognized his voice; that 
she made no protest or objection to what he did; that 
she got up the next morning between 6 and 6:30 
o’clock and prepared breakfast and that appetlant 
was there for breakfast; that she never made any 
complaint to anybody about the occurance and over 
told appellant that she was to have a child until he 
was arrested; that she never had had sexual inter- 
course with appellant at any other time or place tian 
on this Friday night, November 5, 1926. Appellant 
denied that he was out to his father’s home on ihe 
night in question. Before the trial his father had died 
and at the time of the trial his stepmother was too ill 
to be present as a witness. Appellant introduced the 
testimony of a number of witnesses, members of ihe 
Odd Fellows Lodge at Canton, in which 
Page 3 
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they stated that appellant was in Canton between 6 
o’elock and 12 o’clock on the night of November 95 
and that he took part in the work of the lodge that 
evening. Mrs. Romine testified that night she heard 
him come into the house and go to his bedroom and 
that in the morning his bed had the appearance of 
having been oceupied during the night and was niade 
up by her. 

Complaint is made of a number of the imstrue- 
tions given on behalf of appellee. The eighth instrue- 
tion is as follows: ‘‘8. The Court instructs the jury 
that before the defendant can avail himself of the 
defense of an alibi, the proof must cover the whole 
of the time of the transaction, so as to render it im- 
possible or highly improbable that the defendant could 
have committed the act, and unless the proof in this 
case covers the whole time, so as to render the com- 
mission of the transaction by the defendant impos- 
sible or highly improbable, then that defense is aot 
available to such defendant.’’ In eriminal cases such 
instructions have been held erroneous when the evi- 
dence of the alibi covered the whole of the time oe- 
cupied in the commission of the crime. People v. Fru- 
goli, 234 Ill. 324; People v. Reno, 324 Ill. 484; People 
v. Braidman, 323 Ill. 37. Appellant’s testimony cov- 
ered the whole period of the time of the transaction 
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in question. Bastardy proceedings although eriminal 
in the form of the method of their institution, being 
by complaint and arrest, are in effect civil actions. 
The rules of evidence and the degree of evidence 
necessary to find the defendant guilty are the same 
as in civil actions, and it is doubtful whether tie de 
fense of alibi has any place in cases of bastardy. The 
evidence introduced on behalf of appellant not only 
tended to prove that he was not present at the time 
and place in question but also to discredit the testi- 
mony of the prosecutrix that he was at the home of 
his father between 6 and 6:30 o’clock that evening. 
If this had been a criminal prosecution for rape the 
instruction would have been erroneous and we see no 
reason why it should not be held erroneous in this 
proceeding because the testimony of appellant covered 
the whole time of the transaction. The ninth instrue- 
tion is as follows: ‘9. You are instructed by the Court 
that by law the defendant is a competent witness in 
his own behalf, still in passing upon his evidence you 
have a right to take into consideration his interest in 
the result of the suit, his demeanor while on ihe 
stand, his conduct at the trial, so far as the sam: is 
disclosed by the evidence, and if from all the evidence 
and circumstances in the case you believe from a great- 
er weight thereof that he is the 
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father of the child in question, then you should so 
find by your verdict.’’ It has been repeatedly ield 
that an instruction which directs the jury to cousi-ler 
the conduct and demeanor of a defendant at the trial 
is erroneous. Purdy v. People, 140 Ill. 46; Vale v. 
People, 161 Ill. 309; People v. McGinnis, 234 lil. 68; 
People v. Toohey, 319 Ill. 113. 

Instruction No. 13 is as follows: ‘113. In passing 
on the weight and credit to be given to the prosecut- 
ing witness, you should take into consideration, so 
far as the same is shown by the evidence, her condi- 
tion immediately before and at the time of the act 
of intercourse which caused conception in this case, 
and if you believe, from all such facts and eireum- 
stances that the bastard child was begotten by the 
defendant, at the time, as testified to by the complain- 
ing witness, then you should so find by your verdict.”’ 
This instruction selects a few particular facts of the 
case and directs the jury that they should take tiem 
into consideration and ignores all other facts which 
were just as necessary and material to be consilered 
by the jury in arriving at a verdict. It also assumes 
that such facts are proven by a preponderance of the 
evidence and are true, Such instructions have been 
so frequently condemned that citations of authorities 
holding them 
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to be erroneous are superfluous. 

Fred Rheim was one of the panel of jurors from 
which the jury was selected to try the case. His wife’s 
mother married the father of the prosecutrix. ‘wo 
of the jurors who were selected to try the case, Stanley 
Stanko and Henry Roberts lived at Canton which 
was 14 miles from the Court House in Lewistown 
where the case was tried. In support of the motion 
for a new trial an affidavit was made in which it 
was averred that said Rheim for three days transport- 
ed said jurors from Canton to Lewistown and retarn 
in his automobile and that he daily intermingled and 
conversed with said jurors and other members vu! the 
jury and that said jurors knew that Rheim was to 
be a witness in the case because they were asked when 
examined on their voir dire if the fact that Rhcim 
might be a witness would cause them to give any 
greater weight to his testimony than that of any 
other witness by reason of his being associated with 
them as a member of tie same panel of jurors, to 
which they replied that they would not; and that said 
jurors also knew that Rheim was a witness in the 
case after the first day of the trial because he testi- 
fied on behalf of the prosecutrix on that date. These 
two jurors and also Rheim made their respective af- 
fidavits in 
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which they in substance deposed that while they rede 
in Rheim’s automobile back and forth between Canton 
and Lewistown while acting as jurors on the trial of 
the case they did not discuss the case in any way with 
said Rheim. Conceding that the merits of the case 
were not discussed by Rheim and the two jurors yet 
it was highly improper for the latter, knowing that 
Rheim was a witness in the case for the prosecutrix 
and his close family relations with her, to put them- 
selves under such obligations to him and in fact to 
associate so intimately with him during the progress 
of the trial. The conduct of jurors during a trial in 
which they act as such should be above suspicion. 
For the reasons above stated the judgment in 
this case must be reversed and the cause remanded. 
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General No. 8378 Agenda No. 10 


October Term, A. D. 1929 
STATE OF ILLINOIS, Appellee, 
VS. 
LOUIS DEPAPE AND LOUISE DEPAPE, 
Appellants. 
Appeal from County Court, Christian County. 
ELDREDGE, P. J. 


This is an appeal from a decree of the County 
Court of Christian County growing out of a bill in 
chancery brought by the State’s Attorney under the 
Tllinois Prohibition Law alleging that a nuisance as 
defined by Section 22 was being maintained on the 
following described property: Lot two (2) and the 
south six (6) feet of Lot one (1) in Block one (1) in 
the original Town (now City of Pana) of Pana in the 
County of Christian and the State of Illinois. 

On this property was located a hotel known as 
the Fleck Hotel. The defendants. were husband and 
wife and the title to the real estate was in Louise De- 
Pape. Louis DePape has died since the decree in this 
cause was rendered. Mr. and Mrs. DePape occupied 
this hotel as a residence using the first floor as such 
and there are fifteen rooms on the second story of the 
building which are rented to guests of the hotel. 
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Back of the hotel kitchen is the laundry room and 
from it access may be had to and from a building used 
as a garage which adjoins the rear of the hotel and 
is built out to an alley. The evidence shows that on 
the 14th day of February, 1929 Peie Phelps and Leo 
Phelps purchased intoxicating liquor in the laundry 
room and that they gained access thereto by way of 
the garage. They purchased the liquor from Louis 
DePape. There are proofs of several other sales of 
intoxicating liquor made by Louis DePape in the 
laundry room prior to the day mentioned. The Court 
found that a nuisance was maintained by the defen- 
dants upon the premises and that the same should be 
abated and it was ordered that the sheriff close, seal 
and lock said garage and wash room for a period of 
one year from the date of the decree and that all per- 
sons be enjoined from using or occupying said garage 
or wash room for any purpose whatsoever for that 
period. The first error assigned is that the evidence 
is insufficient to sustain the finding of the decree as 
to the sales of liquor mentioned. In our opinion the 
evidence is sufficient to prove these facts. We think, 
however, that the Court erred in ordering that the 
garage be closed in the manner provided by the decree 
for the reason that the proofs do not show that any in- 
toxicating 
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liquor was ever sold in the garage or kept there for 
sale, The mere fact that occasionally someone pur- 
chased liquor in the wash room and passed through 
the garage to get to the same is not sufficient to show 
that the garage was a nuisance under said act. It is fur- 
ther urged that the evidence does not prove that Mrs. 
DePape had any knowledge of ithe use made of the 
laundry or wash room of the sale of intoxicating liquor 
therein. Louis DePape was her husband and they both 
lived there on the premises. The statute does not re- 
quire that the owner of a building where such un- 
lawful acts take place to have actual knowledge 
thereof. Under the evidence introduced Mrs. DePape 
had reason to believe that such sales were made by 
her husband and that is sufficient to sustain the de- 
cree. It is also urged that as Louis DePape is now 
deceased the decree is abated. Proceedings of this 
character are generally considered actions in rem and 
his death can have no effect on the decree. 

The decree of the County Court is affirmed in all 
respects except as to the closing of the garage and 
as to that part of the decree it is reversed and cause 
remanded with directions to eliminate therefrom the 
closing of the garage. 

Page 3 

















163 ete) dyed 20 opeiey ot ni hlea 1979 aiew cTogpdl | 
“rig ocomnon ~Metbineapo fait teat otset OT Slime 10) 
iycot! berseq bee moon dexw odj wf tompil beaade 
wails of tnoioilive joa ai omute oft of Tog of Ogereg odd oa ; 
“Ti ei 4] .ton bina tebn sotuainn a vw satay ott ett | 
81M Jad} ovoxg ton sob comebiro ot Jedd bogur wilt : 
od ‘to obmt oa gilt lo -oybolwond yn bud oqe Tod 
‘wap yeitarixotui % sine add te moot. deaw so bagel 
ited woud bow basdeod toil enw ageTo aed aired 7 
‘OT Joi.zo0h olotats oil'T. .sevtaurtqg odd ao sod? Devil, 
-a10 dope motw ycibliod « Yo tawe odd ted) otiop 
sehelworm! lames oved of soaly wield eton ‘test 
seTe .eth bourhertal samsbive silt wba towed 
ut shen vow este done tad? oveiled Gf Gesser r baat 
-ob ot oihdewe of duuisiting at dealt ban hmadettd Yer 
won al oqate atngl en add hogie cals iT 990 
eis? to wantbesoes] =. bebida af eetosh. pg pa a 
lus mer ti scales hoebiawos ylewrsg ora tolsnaade 
oyrmeb oft co tootte om ovad mao Maoky wid 
lin mnt borere¥in ai teed vteaeD onl  aoneh oars © : 
bite omar ald Yo ote ee enya, 
sannn Din Dowrover af Ji opal odd Jot Sroeedieet ifehe 
ot} moviend) sedisnife of soit 
aa 


Bo.. aged 


, boas ae 


: 
a 





General No. 8396 Agenda No. 18 
January Term, A. D. 1930 


PEOPLE OF THE STATE OF ILLINOIS, Defendant 
in Krror, 
vs. 
LUTHER ST. JOHN, Plaintiff in Error. 


Error to County Court, Coles County, 
ELDREDGE, P. J. 


The plaintiff in error was found guilty under an 
information filed by the State’s Attorney of Coles 
County charging in the first count unlawful possession 
of intoxicating liquor and in the second count the un- 
lawful transportation of the same. The verdict of 
the jury was as follows: ‘‘We the jury find the de- 
fendant guilty on too accounts, one transporting in- 
toxicating liquor, one possessing intoxicating liquor.’ 
A substantially similar verdict was rendered in the 
case of People v. Ayers, 250 Ill. App. 926 and this 
Court held that such a verdict was insufficient on 
which to base a judgment of conviction. 

The only evidence introduced on the part of the 
people was in regard to the possession and transporta- 
tion of the liquor in question on July 24, 1929. The 
defendant on cross examination by the State’s Attor- 
ney was asked if he had not had intoxicating 
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liquor in his possession within twelve months prior 
to July 24, 1929. Objection was made to this question 
on the ground that it would be forcing the defendant 
to incriminate himself concerning the charge in no 
way connected with the charge upon which he was 
being tried. The Court overruled the objection and 
foreed the defendant to answer which he did in the 
affirmative. At the close of all the evidence the Court 
excluded this evidence. The harm had already been 
done and the defendant was manifestly prejudiced 
by being compelled to testify against himself. People 
v. Newmark, 312 Ill. 632; People v. Temple, 295 Ill. 
462 The exclusion of the evidence did not cure the 
error. 

The first instruction given on behalf of appellee 
is a verbatim copy of that section of the law which 
provides that any person who manufactures, trans- 
ports, possesses or sells liquor in violation of tiis Act 
shall for a first offense be fined not less than one 
hundred dollars nor more than one thousand dollars 
or be imprisoned not less than sixty days nor more 
than six months, or both, and for a second or subse- 
quent offense shall be fined not less than five hundred 
dollars nor more than fifteen hundred dollars and be 
imprisoned in the State Penitentiary not less than 
one year nor more than two 
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years. The defendant was not accused of manufactur- 
ing or selling liquor nor was he on trial for a second 
offense. While it has been generally held that it is 
not error to give an instruction in the language of the 
statute provided the law there announced is applied 
to the facts in the case, such a rule does not obtain 
where the statute defines more crimes than that with 
which the defendant is charged. People v. Crane, 302 
Ill. 217; People v. Jones, 263 Ill. 564. The second 
and third instructions define the words, ‘‘reasonable 
doubt,’’ and attempts to set out what kind of a doubt 
the jury would be justified in finding the defendant 
not guilty. The words, ‘‘reasonable doubt,’’ are self- 
explanatory and have been condemned in many cases. 
People v. Niles, 254 Il. App. 120 and eases cited. 
The fourth instruction given for the people sets out 
in haec verba section 2 of the Probibition Act contain- 
ing the provision that said Act should be liberally con- 
strued to the end that the use of intoxicating liquors 
as a beverage may be prevented. We held in the case 
of People v. Hyde, Ill. App., that this section of the 
Act is for the benefit of the courts and their guidance 
in the construction thereof and that it was erroneous 
to instruct the 
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jury that they were at liberty to liberally construe 
the law. This instruction has also been held to be 
erroneous in People v. Crane supra and People v. 
Jones supra. The fifth instruction informs the jury 
that the possession of intoxicating liquors by any per- 
son not legally permitted under the law to possess 
them shall be prima facie evidence that such liquor 
is kept for the purpose of being sold, bartered, ex- 
changed, given away, furnished or otherwise disposed 
of in violation of the Act and the burden of proof 
shali be upon the possessor in any action concerning 
the same to prove that such liquor was lawfully ac- 
quired, possessed or used, ete. The defendant was not 
charged with the unlawful possession of liquor for the 
purpose of being sold, bartered, exchanged, given 
away, furnished or otherwise disposed of in violation 
of the Act. The information did not charge any of 
the crimes mentioned in this instruction and it was 
error to give it. Defendants charged with violations 
of the Prohibition Act are as much entitled to a fair 
trial as those charged with the violation of any other 
criminal law and verdicts rendered under crroneous 
instructions and incompetent evidence can not be 
sustained. 

The judgment of the County Court is reversed and 
the cause remanded. 
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General No. 8399 Agenda No. 16 
January Term, A. JD. 1930 
PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error, 
vs. 

THOMAS CRAFT, Plaintiff in Error. 

Error to County Court, Coles County. 
ELDREDGE, P. J. 


Plaintiff in error was convicted in the County 
Court of Coles County under an information charging 
him with driving and operating a motor vehicle upon 
the public highways on April 12, 1929 while intoxi- 
cated. He was sentenced to pay a fine of $100.00 and 
to serve sixty days on the Penal Farm at Vandalia, 
Illinois. The information contains two counts each 
charging the same offense in somewhat different 
language and the first error assigned is that the jury 
found the defendant guilty of driving a motor vehicle 
while intoxicated in manner and form as charged in 
the information and did not designate in the verdict 
under which count the verdict was rendered. As both 
counts charged the same offense the assignment of 
error is without merit. It is next urged that there 
was no evidence that he drove the automobile upon 
any public highway of the 
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State. The evidence shows that he drove the automo- 
bile on the streets of the Village of Bushten and upon 
the highways leading into said Village. It is next 
urged that the evidence does not show that he was in- 
toxicated within the meaning of the statute; that 
the term ‘‘intoxicating’’ means more than slight 
stimulation. It is shown by the evidence by a number 
of witnesses from the way he staggered while walk- 
ing and the language he used and the manner in 
which he drove the ear that he was intoxicated. The 
plaintiff in error did not himself testify nor introduce 
any evidence on his own behaif. The evidence on be- 
half of the People fully sustained the charge in the 
information. It is also urged that the Court permitted 
witnesses to testify whose names were not endorsed 
on the information. There is no rule of law which 
holds that the names of witnesses must be endorsed 
upon informations and even in cases of indictments 
the Court may allow witnesses to testify on the trial 
whose names have not been endorsed upon the in- 
dictment. People v. Curran, 286 Ill. 303. Some objec- 
tions have been made to the instructions given but 
as these have not been abstracted we can not consider 
them. 
The judgment of the County Court is affirmed. 
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General No. 8412 Agenda No. 25 


‘January Term, A. D. 1930 


IN RE: ESTATE OF PLEASANT I. OGDEN, 
ALLEGED TO BE INSANE 


Appeal from Circuit Court, Vermilion County. 
ELDREDGH, P. J. 


Pearl Shed and Clara Davis, two married daugh- 
ters of Pleasant I, Ogden filed their petition in the 
Probate Court of Vermilion County for the appoint- 
ment of a conservator for their father on the ground 
that he was incapable of managing and caring for 
his estate by reason of his unsoundness of mind. Upon 
a hearing upon this petition the jnry found their ver- 


_ dict in the affirmative. An appeal was taken to the 


Cireuit Court where upon another hearing the jury 
rendered a similar verdict that said Ogden was a 
person who by reason of unsoundness of mind was in. 
capable of managing and caring for his own estate. 
While the evidence is more or less conflicting yet 
there is ample evidence in the record to sustain the 
verdict. The verdict was approved by the Probate 
Court and by the Cireuit Court. As two juries have 
made the same finding and as two judges have ap- 
proved of the verdicts this Court would not be justi- 
fied in reversing the judgment especially as the ver- 
dicts were not contrary to the manifest weight of the 
evidence. Complaint is 
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made of the refusal of the Circuit Court to give one 
of the instructions asked on behalf of the alleged 
complainant. The jury were fully instructed as to 
the issues in the case which it was to determine and 
the refused instruction was not reversible error. 

For the reasons stated the judgment of the Cir. 
cuit Court is affirmed. 
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General No. 8325 Agenda No. 12 


April Term, 1929 


PHIL STEWART & COMPANY, a Corporation, 
‘ Appellee 
VS. 


EB. I. DuPONT DeNEMOURS & COMPANY, 


a Corporation, Appellant. 
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NIEHAUS, J. : 


In this case, Phil Stewart & Company, the ap- 
pellee, sued the appellant, E. I. duPont deNemours 
& Company, to recover damages claimed to have re- 
sulted to the appellee, from an alleged breach of war- 
ranty of certain paint materials sold to the appellee 
to be used for refinishing bodies of automobiles. 

The declaration filed in the case, two counts, con- 
tains the following allegation, concerning the subject 
matter of the suit: 

Count One alleges that on January, 1924, the de- 


fendant manufactured paints for finishing the bodies 
of automobiles. 


’ That one Phil Stewart was then engaged in fin- 
ishing the bodies of automobiles in Springfield, Mli- 
nois. 


That on June 12, 1924, said Stewart and Urban L. 
Schavo entered a partnership for the same purpose 
and the business of Phil Stewart was transferred to 
the partnership. 


That plaintiff was incorporated in Hlinois August 
2, 1924, and all assets of the partnership were traus- 
ferred to plaintiff. 


That in January, 1924, defendant by H. H. Gar- 
vison, its Western District Manager, promised Phil 
Stewart that products of defendant bought and used 
by Phil Stewart would be reasonably fit for use on 
automobiles, and these promises were, repeated to the 
partnership and the plaintiff. 


By reason of these promises and the statute, the 
defendant expressly warranted that its products sold 
to defendant would be reasonably fit for finishing the 
bodies of automobiles. 


Phil Stewart and his successors relying on the 
promises bought and used in the finishing of automo- 
biles the products of the defendant. 
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That the products of defendant were not reason- 
ably fit for use on automobiles, whereby the said 
products when applied to the bodies of one hundred 
forty-five automobiles then and there wholly cracked, 
chipped, peeled, broke and became and were wholly 
unfit and of no use whatsoever. Thereby Phil Stew- 
art, the partnership, and the plaintiff were compelled 
to and did wholly refinish the bodies of one hundred 
forty-five automobiles at an average cost of $75.00 
each, without charge to the owners, to the damage of 
plaintiff of $10,875.00. 

That the plaintiff suffered other damage to the 
extent of $5000.00. 

By assignment the plaintiff is the owner of all 
ot the claims of Phil Stewart, the partnership and 
the corporation. 

In Count Two it is alleged that in January, 1924, 
defendant was in the business of preparing and mann- 
facturing paints for the purpose of finishing the bodies 
of automobiles. 

Phil Stewart was then engaged in finishine and 
refinishing automobiles in Springfield, {linois. 

On June 12, 1924, Stewart and Urban L. Schavo 
entered into a partnership to prosecute the business 
aforesaid. 

On August 2, 1924, plaintiff was incorporated in 
Lilinois to proseente the same business and all claims 
of Phil Stewart and Urban L. Sechavo were assigned 
to the plaintiff. 

That from January to June 12, 1924, Phil Stewart 
bought paint produets from defendant at the market 
price therefor and applied the same in finisuing auto- 
mobiles for customers; that the partnership continued 
ithe same course of business buying from the defen- 
dant, and the plaintiff thereafter did the same. 

That the defendant well knew Phil Stewart and 
his suecessors used the paint products of defendant 
to refinish the bodies of automobiles. 

That the said paint products ot defendant were 
not reasonably fit for the purpose aforesaid, but were 
wholly unfit whereby when applied to the bodies of 
one hundred forty-five automobiles the said paint 
products wholly cracked, chipped, peeled, broke and 
became and were wholly unfit and of no use whatso- 
ever, Thereby plaintiff was compelled to refinish the 
bodies of one hundred forty-five automobiles without 
cost to the owners and at an average cost of $75.00 
each to plaintiff, to its damage in the sum of $10,- 
875.00 

Because of the unfitness of the paint products of 
defendant and the interruption of established business 
by refinishing one hundred forty-five automobiles, 
plaintiff suffered additional damages in the sum of 
$5000.00. 

That at various times since the purcliase of the 
paint products of defendant and since it appeared 
that the same were not reasonably fit for the use in- 
tended, and in consideration that plaintiff would 
continue to buy the paint products of defendant, the 
defendant promised that it would repay pl: vintift al} 
loss and damage sustained by plaintiff, or Phil Stew- 
art, or the partnership on account of such unfitness. 

Although plaintiff kent the promise to purchase 
the paint products of defendant, the defendant has 
mols failed to keep its promise to pay the said dam- 

Plaintiff is the owner by assieyment of all the 
claims of Phil Stewart and the partnership. 

The appellant defendant pleaded the general issue 
to the declaration. 

Page 2 


are ta wi de “PETRA EPR TNT PEAS BARS SO Theva ot! ae 
Othe Yo {eyo ATO Te te fa ck 
in whe ined wll od eter of oF rae tine 


opaotil:, wdin bin itoe sta 


ity Yo wenyw ath al 1d les Al? Dergumimainene 
bun cievoriivay STs Jhiniole frat To ea 




















































Wo 





04 
ae ks 


Oe cae ob bal faa ar 3 ont ini) 
ures Perth sat Lint vou To meoagend od) of anew ie 
rath of? guilaion Ww obmnepiat St dot ati 


aniialas) Wi [eae halt aay danws 


eran) il Tee at iti solidomoies t dy An } fi, 
(4d dtd ite Pavwatee PERT Sb aires: i ae 
cotyod ol) wlomdenny at otihinaatadg poi pried 


"i Li mpi an Ti shined seni # tnaryec a0) vy 
enviaks tlh hes seated one adit ahronont oO] Bion ray i& 


bares); ofow Gaya vf rind } forge x! dott ~ ite 


Prewot? Cit) GOR eT onwh ba Yi pagal ree Fe 
by aepaecatoad | 14 hoibie toh aay yt Ag 
we ahuleirt) a youd ot tieen Neat olen 
Lea bien no qytilet mend imap veld snidts if to wes 
treatets yi igaett wurcod wenutedd jo « HO 
vie eur at bah eines Xtity 
ton berg Litt) worl Jhon 
bind ot ti ererhevee 7g call Fis 
ane Ay to 26 
aord Weyl wo Yaly. i alaufirry fala 
“ow prt bdaaetids sneer al told 
I> evaitivnch bt ord Dehli gig teoitar “ila Eo 
stig alan wil af ioe 2 Sy bitoy, 
Lite avoud filer Peqgitie Selo Mth 
CGAL essa on tw bow, HWhde ans Pir! nf 
oh Hii tet ost iyatlyepivenns WAH to faa eo 
ives ity Atidoawiia ovit zint mo 
WGI lw ber ouetewn aa tachi cm 
ME ty ns mild 100 ones wi ot Ut 


Yi ats ryote tilad oily lo cacmtitad matt 
whanihe ant! imdaildatas Yo. wok ersstib sit by i) 
eeidontiolnn S7N-etot fin! “aya 


gro oh at pom Janoitiihs, b 10) 


wl Te vedg Uh ora tret wild nie i 
Nemeth YW sonte Aaa foxhita : 

a oan ott ql att rie aAtouniy toe 
lenis. Witdinig (add doit 
will duacdunaat Vy wlanhory ! 
the "Peetudeter venapen ‘fteoy a0 
whey half Wa Vida Lalye vd : 
+4 ‘anew Horie tn Jettopog m0 ¢ 
Pato abies off baad” 

itt nxt salt, doabetes. 
ieiiay ies al? ‘tral oo Were? 


mr hye day Fite 
uiiernn om mrt gr 
cue Lavoe ott bebawolap 


There was a trial by jury in the cireuit court of 
Sangamon county, and a verdict and judgment in 
favor of the appellee for the sum of $6500.00. 

It is urged on appeal, that the verdict of the 
jury was manifestly against the weight of the evi- 
denee; and that the trial court should have directed a 
verdict for the appellant on the issues involved. 

On a review of the evidence, we conelude that this 
contention of the appellant is not well founded; that 
the evidence clearly tends to show, that the painting 
materials sold to the appellee for repainting and re- 
finishing automobiles were deficient for the purpose 
for which they were sold; and did not comply with the 
representations alleged to have been by its sale agent, 
concerning their fitness, and the results to be attained 
in their use; and that damages resulted to the ap- 
pellee therefrom by incurring the expense necessarily 
incidental to the process of repainting and refinish- 
ing the automobiles upon which the materials had 
been used; and the court therefore properly refused 
to direct a verdict for the appellant. 

It is also contended, that the court erred in ad- 
mitting the testimony of Phil Stewart as to conversa- 
tion had with E. H. Garrison, appellant’s Western Dis- 
trict Manager in the sale and distribution of the paint 
materials involved in this suit. 
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The appellant areues, that ‘‘over repeated objection 
of appellant, Stewart and Sechavo were permitted to 
testify repeatedly that they told Garrison that duPont 
Pyroxylin was going bad and that he said ‘I know 
that, we are having that trouble. You go ahead and 
take care of it. We will take care of you on it;’ that 
Garrison said, to refinish these cars and duPont 
would take care of it; and that Garrison said duPont 
was a big coneern in business a hundred years, and 
would take care of me on it;’ and that in answer to 
Stewart’s statement that ‘practicaily every car in the 
first three or four hundred had to have something 
done on it,’ he replied, ‘he would try to have it taken 
care of for us.’ This evidence was competent inas- 
much as Garrison was the general agent of the ap- 
pellant in this territory for the sale and distribution 
of the painting materials referred to; and all the 
business with reference to the purchase and the use 
of the painting material referred to, was transacted 
by the appellee and its predecessors in business, with 
Garrison as such general agent, and it was also com- 
petent because it tended to show, that the appellant 
through Garrison had reasonable notice of the defect 
claimed by appellee in the painting materials and 
the lack of apparent fitness inherent therein for the 
uses and purposes for which it is alleged the appel- 
lant had sold them to the appellee; and a notice of 
the alleged fact that the painting materials did not 
comply with the representa- 
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tious which they claimed were made by Garrison with 
reference to their fitness for which they were sold. 
The statement of Mr. Moosman, who was Assistant 
Division Manager of the Sales Department of the ap- 
pellant, and had supervision thereof, which was ad- 
mitted in evidence, we regard as competent because 
it tended to show, that the appellant had knowledge 
of the deficiencies in the painting materials sold by 
appellant, including those in question. A principal 
is bound by the statements and representations of a 
general agent in the conduct of the business in which 
the prjncipal is engaged. Where the agency is general 
as between principal and third parties; the principal 
is bound by all acts of the agent which are within 
the apparent scope of his authority. 2 Corpus Juris 
602; Woodford v. McClenahan 9 Ill. 85; Eckhart Car- 
riage Co. v. Eden 163 il. App. 552; Brown v. John- 
son-Brown Oo. (Ga) 126 SE 550; Federal Rubber Mfg. 
Co. v. Plow City Garage 204 Ill. App. 186; Story on 
Agency Sec. 59; Mechem on Agency (1st Ed.) Sec. 
283; Burba v. Baltic American Line, 233 Ill. App. 
132; Faber-Musser Co. v. Dee Clay Co., 291 Ill. 240. 
And under the Uniform Sales Act any affirmation of 
fact or any promise by the seller relating to goods, is 
an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to pur- 
chase the goods, and if the buyer purchases the goods 
relying thereon. Cap. 121-A Par. 15 Sec. 12 Revised 
Statutes-Cahill. 
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It is contended by the appeliant also, that In- 
structions 1, 2, 3 and 4 are misleading and not correct 
statements of the law pertaining to the appeliee’s right 
of recovery. An examination of the instructions, how- 
ever, leads us to the conclusion, that the instructions 
contain substantially correct statements of the law 
pertaining to the cause of action averred in the de- 
claration. 

It is further contended, that appellee’s instruction 
No. 4 ignores appellant’s defenses, namely, of an ac- 
count stated between the parties; and the defense of 
accord and satisfaction. It is sufficient to say with 
reference to the latter contention, that no such de- 
fense appears to be involved in the case; either in the 
pleadings or the evidence; and therefore this con- 
tention is without merit. 

The record does not disclose any reversible error, 
and the judgment is therefore affirmed. 

Judgment affirmed. 
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General No. 8402 Agenda No, 18 
January Term, 1950 


AMANDA J. EDENBURN, Executvix of the Last 
Will and Testament of William T. Kden- 
burn, Deceased, Appellee, 
VS. 
M. S. CAMPBELL, Appellant. 


Appeal from Vermilion. 
NIEHAUS, J. 


This is an action of assumpsit brought by the 
appelice, Amanda J. Edenburn as Executrix of the 
Last Will and Testament of William T. Edenburn, 
Deceased, in the cireuit court of Vermilion county 
against the appellant, M. S. Campbell, to recover a 
balance due on a promissory note dated May 19, 1920, 
for the sum of $2500.00, payable to the order of the 
deceased, William T. Edenburn, one year after the 
date thereof, with six per cent interest if paid when 
due, if not, seven per cent from date. The note was 
payable at the Peoples State Bank of Collison, Illinois. 
The makers of the note were Glenn V. Davis, Flora 
Davis and Davis & Davis. 

The appellant was not one of the makers of the 
note; nor an endorser nor a guarantor thereof; nor is 
there any evidence of any promise made by him, to pay 
the note or any balance that might remain unpaid 
thereon. The trial of the case resulted in a verdict 
and judgment for the appellee for the sum of $1281.79, 
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the unpaid balance of the note in controversy; and 
this appeal is prosecuted from the judgment. 

A number of questions are raised on appeal in 
connection with the assignments of error; but upon 
examination of the record, we deem it sufficient for 
the purposes of a review of the proceedings of the trial 
court to consider and determine the questions raised 
by the assignment of errer, that there is no evidence 
to support the verdict and judgment. 

The evidence shows, that the note in question was 
left for collection at the Peoples State Bank of Col- 
lison, of which the appellant, M..S. Campbell, was 
eashier; that on May 27, 1926, the Bani cellected for 
Eidenburn the interest due amounting to $175.00. 
Thereafter on May 25, 1927, the Bank collected for 
Edenburn on the note the annual interest due amount- 
ing to $175.00. It also collected on the Principal of 
the note, the sum of $500.00. The evidence shows, 
that one of the payments of interest which was en- 
dorsed on the note in question is in the hand writing 
of the appellant; the other endorsements are in the 
hand writing of the employes of the bank. And the 
declaration avers, that in addition to the $500.00 
which had been paid on tie principal of the note, the 
sum of $858.14 was collected from tle Bankrupt Es- 
tates of the makers of the note; and that there remains 
due and unpaid on said note, the sum of $1281.76. 
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The appellee bases her right of recovery from the 
appellant on the averments in the special count, which 
are as follows: 

‘Hor that whereas, on, to wit: May 28th, A. D. 
1919, while the defendant was a banker and money 
loaner, and William T. Edenburn was a depositor of 
Forty Five Hundred ($4500.00) Dollars of his money 
in the Peoples Bank of Collison, Hlinois, and in which 
bank the defendant was then and there a stock holder, 
director and officer, said defendant undertook to 
safely and securely loan said money for the use and 
benefit of said William T. Mdenburn, to safe and 
responsible borrowers and to use reasonable care and 
diligence in collecting the same; that said money was 
loaned by said defendant and reloaned from time to 
time with different sureties on the notes, until May 
19, 1925, at which time said defendant negligently 
made an unsafe and insecure loan of Twenty Five Hun- 
dred ($2500.00) Dollars, of said money on a_ note 
signed by Glenn V. Davis, Flora Davis, Davis & Davis, 
by R. L. Davis, and otherwise took no security what- 
ever on said note, the said Gleun Davis then and there 
not being a safe or responsible person, nor were any 
of said sureties on said note then and there safe or 
responsible persons, all of which facts defendant then 
and there well knew; that said William T. Edenburn 
afterwards, on to wit: April 28th, 1928, died ,and 
that prior to his death on December 7th, 1927, said 
Flora A. Davis then and there owing said defendant, 
he procured her to make a deed for all real estate 
owned by her, which left her insolvent; that on the 
7th day of May, A. D. 1928, said borrower, Glenn V. 
Davis ceased doing business and was adjudicated a 
bankrupt, and the said Davis Bros., and Robert L. 
Davis on said date became bankrupt, and the said 
Flora A. Davis in the mean time died, leaving in- 
sufficient assets to pay said debt or any part of the 
same.’’ 

The evidence shows, that Edenburn was a de- 


positor in the Peoples Bank and its successor, the 
Peoples State Bank of Collison; and that all his tran- 
sactions concerning his money matters were in charge 
of the Bank; and that the Bank also had complete 
charge of the collections of the money which become 
due from time to time on the notes of which he was 
the holder; and that the Bank had charge of the col- 
lections made on the Twenty Five Hundred Dollar 
note, whieh is the subject of this suit. There is no 
evidence in the record that the appellant had any- 


Page 3 


" 


























ull inet? wove To tltt tad enaad oviloqqn oT : 
ioitlw tes ldspogae-od) ni ginny oift ab wistlegga 
serail - Eat] 


G A ike walt stiw-ob “no 
iano bon iadaad « eae aoe ny 
lo velwoqub » eave cudeaba .T pendili 
euom sil To exulotl (00, ) betiaw 
ih iw ott dee ,2roadlll sowailig to dans i 
nvhloni doota iwted? hoe todd aaw 3}: 
of doohrobuc idtebosteh hiss smeortts 
ije cad ant wt hp bvige uso 
lun Steve oO} pomdaoh JT mail 


Ao i P 
anw yauont bike tedd jeume oil a 


hire one aldavasnes sast ot br ws 
of oft cet bodnolot hoe eemegeete 
walt lites ,4tod 4d) ao eoblotiae ee 
7Adtyenailayest insheasteh hina on doit ae 
tah av qlaowT de nael on 
ofon ity “gente: fring Yo. Rig. 
ar) & ehvetl erratt stolt ba iy 
tied Uihiwse2 on food satwiedto bug fe 
wield bus wodt arve molt) bing od ton Digan 
(an ote ton wustaT sy bia Bi) Vive si “SF 
ty led sed? bin nett élou bias mo Robe 
inult eae ajout doidw Yo ia 
oindioha . 7 mailifh bisa tad? ; 
bas, nee a tae eae “4 
iiee <5 JT ywdergoet wo tt 
capi ; line aattwvo pea fume sxgitt 
statny (dor Un aot Dosh a 
oft 19 Todt :inovioens tad fol 
-V shold powered bina , 
rN petra bs aga Sus sesok 
Jf fiedoi has.,.eo08 ative & 
iia ott hes dairnined 
a Baiveol bath nti’ mance auld si 
oil 





















ie 


<a. au’ hecin eeutedieh Sl: Anh chee dita ny ae 
oH) sone eli fain auall edlqowd od at iS Tae ae 
rd aul iis drld fan salle to dering ott eolqoe | 

{Rade 01 Mey erablam ‘Wotton abit yeeelemenentg: 
otafqaim bak oats ink odd tad bie gf o 
uneond Hotty votwun off Yo sn a } 
ony od sloidw dy eoton oil) ae enn: of enmld amy , 
ion sill lo ogtailo had saad odt dads navi 
reHoG Lesbautl oi. quoyeTogdd aoe 
in ai vauii'f Mine aida to wojelsse, ot, ai ah 
-408 bod humitoqqe oft ted) Bepown 


& egal 


thing to do with the monetary affairs of Kdenburn, 
except as cashier of the bank. There is no evidence 
in the record to show that the appellant undertook to 
loan any money for the use and benefit of Edenburn; 
or at any time loaned any of his money for him; or 
that he reloaned any money for him from time to time 
with different sureties on notes; or that the Twenty 
Five Hundred Doliar note was taken for a loan made 
by the appellant; nor is there any evidence, that the 
appellant had anything to do with the collection of 
the Twenty Five Hundred Dollar note, except as 
cashier of the Bank; and that the only collection made 
by him as cashier for the bank was one annual interest 
payment of $175.00 endorsed on the note. Nor is there 
any evidence to show that the makers of the Twenty 
Five Hundred Dollar note at the time it was made, 
namely, May 19th, 1925, were not solvent and finan- 
cially responsible. There is no evidence of insolvency 
of the makers of the note until about three years after 
the date of the note; or about two years after the note 
became due and payable. We conclude therefore, that 
the evidence does not support the verdict and judg- 
ment; and that the appellee has not right of recovery 
against the appellant for the balance due on the note; 
nor for any other amount; and that there is no cause 
of action shown by the evidence. 
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For the reasons stated, the judgment 1s reversed. 

Finding of fact to be embodied in the judgment: 

There is no evidence to sustain the charges in the 
declaration upon which the appellee bases her right 
of recovery against appellant; and no cause of action 
shown by the evidence. 

Judgment reversed, with finding of fact. 
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General No. 8397 Agenda No. 14 
Ss 


January Term, A. D. 1930 


THOMAS 'TOLBERT, Appellant, 
VS. 

MINNIE SNYDER, LE ROY TOLBERT, MARIE 
TOLBERT McBRIDE, CARL SAAL, Ex- 
ecutor of the Last Will and Testament 
of MAUDE MeMAHON, De- 
ceased, et al., Appellees. 

Appeal from the Cireuit Court of Tazewell County 

SHURTLEFF, J. 

On January 27th, 1928, the appellant, Thomas 
Tolbert, filed a bill in chancery in the Cireuit Court 
of Tazewell County, to construe the will of Maude 
MeMahon, deceased. A copy of tue will is attached 
to the bill and is dated September 13th, 1927. Mande 
McMahon died November 7, 1927, and left her surviv- 
ing no child, or descendant of any child, but left her 
surviving Thomas Tolbert, the appellant, Harry Tol- 
bert and Minnie Snyder, her brothers and sister, and 
also LeRoy Tolbert and Marie Tolbert McBride, ber 
nephew and niece. The brother Harry Tolbert died 
November 28, 1927, leaving a will which named 
Thomas Tolbert, the appellant, as executor. 

The first paragraph of the will of Maude Me- 
Mahon provided for the payment of her debts and 
funeral expenses. 

The second paragraph of the will bequeathed to 
her brother Appellant Thomas Tolbert five hundred 
dollars to be paid to him out of the personal property 
of her estate. 

The third, fourth and fifth paragraphs of the 
will are as follows: 
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“Third: I give, devise and bequeath to my sister, 
Minnie Snyder, all the residue and remainder of my 
estate, both real and personal for her sole use, benefit 
and enjoyment as long as she may live with full power 
and authority to sell and dispose of the same or any 
portion thereof during her lifetime, and at her death 
if any portion of the real or personal property by this 
clause devised and bequeathed should remain undis- 
posed of by said Minnie Snyder, it is my will that 
such remaining portion pass to and become the prop- 
erty of my brother, Thomas Tolbert. 

‘Fourth: It is my will that my said sister, Minnié 
Snyder, make suitable provision for our brother, 
Harry Tolbert, who is in failing health and now con- 
fined in the Oak Knoll Sanitarium, in Tazewell County, 
Ulinois. 

“Wirth: If said Minnie Snyder should die prior 
to the death of the said Harry Tolbert, it is my will 
that my brother, Thomas Tolbert, likewise provide 
for my said brother, Harry Tolbert, out of any por- 
tions of my estate that may come into his hands by 
way of the remainder as provided in the third clause 
of this will.”’ 

The sixth paragraph nominated Carl Saal as 
executor. The will was admitted to probate by the 
Probate Court of Tazewell County, Illinois, on January 
6, 1928, and Carl Saal qualified as executor. 

The bill alleges that( Maude McMahon left an 
estate of the value of thirty-eight thousand dollars, 
consisting of personal property valued at three thous- 
and dollars, and improved real estate, situated in the 
Cities of Pekin and Peoria, Illinois, of the value of 
thirty-five thousand dollars. 

The bill alleges that the income from the real 
and personal property belonging to the estate of 
Maude McMahon, amounting to 
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about five thousand dollars a year, was bequeathed 
by said will to Minnie Snyder; that said income from 
said real and personal property is more than sufficient 
to support the said Minnie Snyder in the manner in 
which she has been accustomed to live, and more than 
sufficient to support a person of her age, occupying 
her position in society; that the said Minnie Snyder 
and her attorney claim that under and by virtue of 
the terms of the will of Maude MeMahon, and par- 
ticularly under the third paragraph thereof, that the 
said Minnie Snyder was given full right and authority 
to sell and dispose of, in fee simple, any portion or all 
of said real and personal property, as she may see 
fit, with full right and authority to use, give away 
for charitable or other purposes, or otherwise dispose 
of, not only the income from the proceeds of any such 
sales of said real or personal property, but also the 
principal thereof, without any right of interference 
therewith on the part of the appellant. 

The bill also alleges that the terms of said will 
are ambiguous and uncertain, and that the rights and 
interests of the appellant and Minnie Snyder under 
said will are uncertain, and alleges that Minnie Snyder 
is a person of little or no means outside of the interest 
which she takes under said will, and that if it should 
be determined by the court, upon the construction of 
said will, that Minnie Snyder has the right to dispose 
of any portion or all of the real and personal property 
other than her life estate therein, that the court should 
then find and decree that Minnie Snyder has uo right 
to dispose of or use up any portion of the principal 
derived from the sale of any such property; that the 
principal derived from such sale or sales should be 
invested in such manner as should be directed by the 
court, and held by Minnie Snyder as trustee for the 
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appellant, and the income only to be used by Minnie 
Snyder. 

The bill makes Minnie Snyder, LeRoy Tolbert, 
Marie Tolbert McBride, Thomas Tolbert, as executor 
of the will of Harry Tolbert, deceased, and Carl Saal, 
executor of the will of Maude MeMahon, deceased, 
parties defendant, and prays that the court may con- 
strue the will of Maude MeMaion, deceased, and as- 
certain and decree what the rights and interests of 
Minnie Snyder and appellant and the other parties to 
said proceeding are in and to said real aud personal 
property; that the court may find and deeree that 
Minnie Snyder has no right or authority to sell or 
dispose of any of said real estate in fee, but can only 
sell her life estate therein; that if the court should 
determine upon construction of said will that Minnie 
Snyder has the right to dispose of any portion or all 
of said real and personal property other than ler life 
estate therein, that the court may deeree that Minnic 
Snyder has no right to dispose of or use up any por- 
tion of the principal derived from the sale of said 
property; that the principal derived from such sale 
be invested in such manuer as shail be directed by the 
court and held by Minnie Snyder as trustee for the 
appellant, and the income only used by Minnie Snyder, 
and that the necessary steps may be taken to preserve 
the corpus of said estate for the benefit of the appell- 
ant, and that the court may retain jurisdiction of the 
cause and require Minnie Snyder to report to the 
court from time to time concerning the condition of 
said estate; that Minnie Snyder may be required to 
give bond for the faithful handling of the proceeds of 
such sale or sales so as to insure the keeping of the 
corpus of said real estate intact for the benefit of the 
appellant at such time as he may become entitled to 
the same. 
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Answers were filed to the bill, there was a hearing 
before the master and before the court and a decree 
entered finding that the will of the said Maude Me- 
Mahon, deceased, is not ambiguous, doubtful and un- 
certain or indefinite, and that no question as to the 
meaning of any portion of said will is presented re- 
quiring the construction of said will. It is therefore 
ordered, adjudged and decreed that the exceptions 
of Thomas Tolbert to the report of said master be and 
the same are overruled, and that as to the exceptions 
of the said Thomas Tolbert said master’s report be 
approved and confirmed, and it is further ordered 
that the exception of Minnie Snyder and Carl Saal, 
as executor of the last will and testament of Maude 
MeMahon, deceased, be and the same are sustained, 
and that the bill of complaint be dismissed for want 
of equity at the costs of the complainant. 

The decree is based apparently upon the rule as 
laid down in McClure v. McClure, 319 [ll]. 271; Poll 
v. Cash, 234 id. 55; Greenough v. Greenough, 284 id. 
416;McCarty v. McCarty, 275 ia. 573, and kindred 
cases. 

In the argument of the canse appellants prac- 
tically abandon all of their assignments of error ex- 
cept the seventh, in which appeilants assign error 
because the court refused to re-refer the cause to hear 
testimony as to the extent and value of services ren- 
dered by complainant’s solicitors and to tax the value 
thereof. It is only where there is sufficient ambiguity 
about the language of the testator to justify an appli- 
cation to a court of equity for the construction of a 
will that the costs of litigation must be borne by the 
estate. 

Finding no error in the record, the decree of the 
Circuit Court of Tazewell County is affirmed. 

Affirmed. 
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General No. $410 Agenda No. 28 


January Term, 1930 


CAPITOLA WELLS, ET AL., Plaintiffs in Error, 
vs. 
SPRINGFIELD LIFE INSURANCE COMPANY, a 


Corporation, Defendant in Error 


Writ of Error to the Cireuit Court of Montgomery 


County 


SHURTLEFF, J. 


This is an action upon a policy of life insurance. 
The first special count of the declaration alleges that 
on February 16, 1899, a life imsurance policy was 
executed by the supreme Court of Honor to J. O. 
Wells, the deceased, in which the said life imsurance 
company agreed to pay to Melissa A. Wells, the 
mother of the deceased, the sum of two thousand dol- 
lars, upon the terms and conditions contained in the 
policy, which were set forth in haec verba there. 
It is further alleged that the name of the insurer was 
changed to the Court of Honor, and later change to 
the Court of Honor Life Association, and that on Sep- 
tember 23d and 24th, 1924, the Springfield Life In- 
surance Company, defendant in error, was organized 
for the express purpose of taking over all the assets 
and assuming all of the liabilities and outstanding 
policies of the insurer; that by a majority vote of all 
the members of the insurer and the passage of @ reso- 
lution by the Board of Directors of the insurer, and 
by the defendant in error, the said policies of the 
said insurer were assigned and transferred is the 
defendant in error, and the payment of all liability on 
the said policies, including the policy issued to the 
deceased, was 
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assumed by defendant in error, which assignment and 
assumption was thereafter approved and ratified by 
the Department of Trade and Commerce of the State 
of Illinois, and an insurance contract was thereupon 
issued by the defendant in error to the insured, and 
the defendant then and thereby became liable to pay 
to the beneficiaries under said policy the sum of two 
thousand dollars, upon the death of the insured; tnat 
the said beneficiary died on August 18, 1923, and that 
by reason of the provision of said policy and by-'aws 
of the defendant, the defendant in error became liable 
to pay to the plaintiffs in error the face value of the 
said policy upon the death of the insured. 

On Mareh 31, 1927, in the City of Mt. Olive, Il- 
nois, the insured died; that within the time required 
by the said policy plaintiffs in error notified deten- 
dant in error of said death, according to the terms 
and conditions of the policy, but that the defendant 
promptly denied liability on the said contract of in- 
surance and refused to furnish proof of loss blanks, 
and that by reason thereof the plaintiffs in error have 
been unable to furnish proofs of loss according to 
the terms and conditions of the policy; that deceased 
kept and performed all the terms and provisions and 
conditions of the policy, and paid all premiums and 
assessments against him prior to his death, and (hat 
plaintiffs in error have at all times kept, performed, 
observed, and complied with all the terms and pro- 
visions of the policy on their part to be kept or per- 
formed, and alleges damages in the sum of two 
thousand dollars and the refusal and neglect by the 
defendant in error to pay the same. 
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The allegations of the second count of the declar- 
ation are the same as the allegations of the first count 
of the declaration, except it is alleged in the second 
count that the death of tue insured oecurrea on April 
1, 1927, and it is further alleged in said count that 
defendant in error, by reason of its conduct ia re- 
ceiving premiums repeatedly from the insured long 
after the time allowed for the payment of the saime, 
as provided by the policy, that defendant in errer is 
estopped to ceclare a forfeiture for the non-payment 
of the premiums. 

The common counts and a ecpy of the account 
sued on was also included im the declaration. 

To the declaration defendant filed a plea of the 
general issue with notice of special defenses as fol- 
lows: that the policy sued on was issued by the Su- 
preme Court of Honor, a fraternal benefit society, 
with a lodge system and with a ritualistic and a zep- 
resentative form of government, and providing for 
the payment of deatii benefits to the relatives of its 
members if dying while in good standing; that death 
benefits were to be paid from assessments collected 
from its members; that the policy sued on was issued 
to J. O. Wells at Taylorville, and was payable to 
Melissa A. Wells, his mother, subject to the ccendi- 
tions set forth in the policy, to wit: that the poiicy 
was issued on the express condition that the assured 
should comply with the constitution, laws, rules and 
regulations of the order then in force or therest{ter 
placed in force, and that assessments should be paid 
within the time specified by the constitution, laws, 
rules, and regulations, and if not paid in accordance 
therewith, the policy should become null and void 
and so remain until payment in full, and the member 
reinstated; that deceased, by accepting the 
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policy, agreed to all the terms and conditions above 
enumerated; that the constitution and by-laws of the 
Supreme Court of Honor provided: 

“There shall, without notice, be due from each 
benefit member of the society, on the first day oi each 
ealendar month, one benefit assessment and, unless 
otherwise included in the gross rate of assessmeut, a 
percapita tax of fifteen cents, provided tha: the pay- 
ments may be made monthly, quarterly, semi-annaally 
or annually in advance, as the member may elcet, sub- 
ject to all other provisions of the Constitution of the 
Society now in force or which may hereafter he adopt- 
ed. A member who fails to pay such assessmer-t on or 
before the last day of such calendar month or whe fails 
to renew his quarterly, semi-annual, or annual assess- 
ment within thirty days of the expiration of the period 
for which he has paid, shall, subject to the non-for- 
feiture provisions in his certificate, ipso facto, with- 
out notice stand suspended from all benefits in the 
Society or the funds thereof, and all interests of the 
beneficiary or beneficiaries shall thereupon cease an- 
less such member is subsequently reinstated, as pro- 
vided by the Constitution of the Society. 

‘A member who has been suspended for non- 
payment of assessments, per capita tax, and local 
Court dues, or fines, may be reinstated within sixty 
days from date of suspension, if in good health, and 
if not engaged in any of the prohibited oceupat.ons 
or be reinstated at any time by furnishing satisfactory 
evidence of insurability and the payment of all arrear- 
age and current contributions: Provided that the re- 
ceipt and retention of such assessments, per capita fax, 
local Court dues and fines shall not have the effect of 
reinstating such suspended member nor entitle un or 
his beneficiaries to any rights under his certificate 
if he was not in good health at the time of such rein- 
statement. ’’ 
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It was charged that deceased did not comply with 
the laws and regulations or constitution and by-!aws 
in that premiums and assessments were required to 
be paid on or before the last day of each month: for 
which assessments or dues were levied and required 
to be paid; that an assessment in the sum of $1.49 
was levied against deceased for the month of Ma.‘ch, 
1927, and should have been paid on or before the 31st 
day of that month; that deceased did not pay the said 
premium to the defendant, and that deceased ow the 
first day of April, 1927, died and the policy by virtue 
of its terms and conditions became null and y»id; 
that the said policy thereby lapsed and the right to 
reinstatement was personal to the deceased and upon 
his death did not inure to the beneficiaries; that ater 
the policy lapsed for non-payment of premiums and 
dues, no proper or legal tender of payment of the said 
assessment or dues was made to the Supreme Ccurt 
of Honor or to the defendant, or to anyone authorized 
to accept payment of the same, and that by reason 
thereof the said policy was not reinstated, nor did 
the defendant waive the right to have the premums 
or assessments paid on the first day of the month or 
within thirty days thereafter. 

There was a trial by jury, a verdict and judg- 
ment in behalf of defendant in error, and plaintiff: in 
error have brought the record, by writ of error, ro this 
Court for review. 

The testimony is undisputed that the March, 1927, 
assessment against the deceased remained unpaid and 
the preponderance of the testimony tends te siiow 
that deceased did not die on the 31st day of Merch 
but did die on April 1, 1927. It follows that the policy 
of insurance, under the terms of the contract, was can- 
celled by failure on the part of of the deceased 
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to pay the March, 1927, dues unless the conduct of de- 
fendant in error in accepting the payment of ‘ives 
many times, as charged, after the expiration of the 
month, may be construed as a waiver of the previs 
ions of the policy of insurance. Plaintiff in error of- 
fered a witness, Maude Munson, who had been a eol- 
lector for defendant in error many years and who had 
collected the assessments from J. O. Wells upon said 
policy for several years. Checks were shown, 
given by the deceased to Maude Munson from one to 
three and four days after the close of the month, cov- 
ering the assessment for the preeeding month and 
made payable to the order of Maude Munson and 
eashed by her, but it was shown that in each case she 
had paid the assessment within the month from her 
own funds, and that the checks from Wells, the de- 
ceased, to her were merely to cancel his indebtecness 
to Munson, the collector. In no case prior to March, 
1927, had the assessment of the deceased beer per- 
mitted to run over the month unpaid and it was shown 
by the witness Maude Munson that prior to the mouth 
of March, 1927, she had notified the deceased that she 
would not again advance his assessments for him. 
This was the undisputed testimony. There are no 
proofs tending to show that defendant in ervor had 
any knowledge of the arrangement between the de- 
ceased and Munson or ever consented to a delay in 
payment. Apparently the deceased understovd that 
his assessments had been advanced for him, as he made 
his checks payable to the order of Mande Munson per- 
sonally. 

In the view we take of the case the policy was 
forfeited and nothing that is said in Dromgold v. 
Royal Neighbors, 261 Ill. 60; Jakes v. North An.ri- 
can Union, 186 [J]. App. 1, and Anna Waerness v. In- 
dependent Order of Foresters, 244 Ill. App. 
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